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PREFACE. 


The  last  Number  published  of  Dr.  W.  Robinson's 
Admiralty  Reports  bears  the  date  of  1850.  Dr.  Spinks* 
Ecclesiastical  and  Admiralty  Reports  commenced  in 
Easter  Term,  1853,  but  ceased  in  the  summer  of  1855. 
These  facts  may  be  thought  to  justify  the  present  under- 
taking. 

For  the  greater  part  of  the  materials  of  the  present 
Volume  I  am  indebted  to  the  courtesy  of  the  Editors  of 
the  "  Law  Times"  and  of  the  "  Shipping  and  Mercantile 
Gazette ;"  who  have  allowed  me  to  make  use  of  the  Cases 
reported  in  their  respective  Journals.  I  had  myself  con- 
tributed the  Reports  of  Admiralty  Cases  to  the  "  Law 
Times''  since  Michaelmas  Term,  1855. 

I  must  also  acknowledge  the  valuable  assistance  and 
co-operation  of  the  Registrar  of  the  High  Court  of  Ad- 
miralty, without  which  the  present  Volume  could  hardly 
have  assumed  the  shape  it  now  does. 

The  next  Part  will  bring  the  Reports  down  to  the 
end  of  1857 ;  and,  if  it  should  be  fortunate  enough  to 
meet  with  a  satisfactory  reception  at  the  hands  of  the 
Public,  it  is  intended  to  continue  the  series,  and  to  bring 
out  each  Number  within  a  reasonable  time  from  the  date 
of  the  decisions  reported  therein. 
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APPENDIX. 


No.  I. 

ADMIRALTY  NOTICE  retpeeting  Lightt  to  be  carried  by  Sea-going 

Veaeh  to  preffent  Coiiision, 

By  the  Commiuionen  for  executing  the  office  of  Lord  Higb  Admiral 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  &c.  &c. 

By  virtue  of  the  power  and  authority  vested  in  ui  by  the  Act  14  &  15  Vict. 
c.  79,.dat6d  7th  August,  1851,  we  hereby  require  and  direct  that  the  following 
regulations  be  strictly  observed  :— 

Steam  Vessels. 

All  British  sea-going  steam  vessels  (whether  propelled  by  paddles  or  screws) 
shall,  within  all  seas,  gulfs,  channels,  straits,  bays,  creeks,  roads,  roadsteads, 
harbours,  havens,  porta  and  rivers,  and  under  all  circuiii8taiioes»  between  sunset 
and  sunrise,  exhibit  lights  of  such  description  and  in  such  manner  as  hereinafter 
meBlioned;  vis.  :— 

When  under  Sieanu 

A  bright  white  light  at  the  foremast  head. 
A  green  light  on  the  starboard  side. 
A  red  light  on  the  port  side. 

1.  The  masthead  light  is  to  be  visible  at  a  distance  of  at  least  ft^  milea  in  a 
dark  night  with  a  clear  atmosphere;  and  the  lantern  is  to  be  so  constructed  at 
to  show  a  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  twenty 
points  of  the  compass,  being  ten  points  on  each  side  of  the  ship,  viz.,  from  right 
ahead  to  two  points  abaft  the  beam  on  either  side. 

2.  The  green  light  on  the  starboard  side  is  to  be  visible  at  a  distance  of  «t 
least  two  miles  in  a  dark  night  with  a  clear  atmosphere ;  and  the  lantern  is  to 
be  so  constructed  as  to  show  a  uniform  and  unbroken  light  over  an  arc  of  tha 
horizon  of  ten  points  of  the  compass,  viz.,  from  right  ahead  to  two  points  abaft 
the  beam  on  the  starboard  side. 

3.  The  red  light  on  the  port  side  is  Iftewise  to  be  fitted  so  aa  to  throw  its 
light  the  same  distance  on  that  side. 

4.  The  side  lights  are  moreover  to  be  fitted  with  screens  on  the  inboard  side 
of  at  least  three  feet  long,  to  prevent  the  lights  from  being  seen  across  the  bow. 

When  at  Anchor. — A  common  bright  light. 

Sailing  Vessels. 

We  hereby  require  that  all  sailing  vessels,  when  under  sail,  or  being  towed, 
approaching  or  being  approached  by  any  other  vessel,  shall  be  bound  to  show, 
between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can  be  best  seen 
by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision. 
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AD  sailing  restelt  at  anchor  in  roadsteads  or  fairways  shall  be  also  bound  to 
exhibit,  between  sunset  and  sunrise,  a  constant  bright  light  at  the  masthead, 
except  within  harbours  or  other  places  where  regulations  for  other  lights  for 
ships  are  legally  established. 

The  lantern  to  be  used  when  at  anchor,  both  by  steam  vessels  and  sailing 
vessels,  is  to  be  so  constructed  as  to  show  a  clear  good  light  all  round  the  horison. 

We  hereby  revoke  all  regulations  heretofore  made  by  us  relating  to  steam 
vessels  exhibiting  or  carrying  lights,  and  we  require  that  the  preceding  regula- 
tions be  strictly  carried  into  effect  on  and  after  the  1st  of  August,  1852. 

Given  under  our  hands  the  1st  day  of  May,  1852. 

Htdb  PAaxBO, 
P.  HoaMBT. 

By  command  of  their  Lordships, 

W.  A.  B.  Hamilton. 


No.  II. 

At  the  Court  at  Buckingham  Palace,  the  3rd  day  of  July,  1854. 
Present,  the  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas,  by  an  Act  made  and  passed  in  the  Session  of  Parliament  held  in  the 
third  and  fourth  years  of  her  Majesty,  chapter  65,  intituled  "An  Act  to  improve 
'*  the  Practice  and  extend  the  Jurisdiction  of  the  High  Court  of  Admiralty  of 
''  England,*'  it  is  amongst  other  things  enacted,  *'  That  it  shall  be  lawful  for  the 
*'  Judge  of  the  said  High  Court  of  Admiralty,  from  time  to  time,  to  make  such 
''  Rules,  Orders,  and  Regulations  respecting  the  practice  and  mode  of  proceeding 
"  of  the  said  Court,  and  the  conduct  and  duties  of  the  officers  and  practitioners 
"  therein,  as  to  him  shall  seem  fit,  and  from  time  to  time  to  repeal  or  alter  such 
'*  Rules,  Orders,  and  Regulations :  provided  always,  that  no  such  Rules,  Orders, 
"  or  Regulations  shall  be  of  any  force  or  effect  until  the  same  shall  have  been 
«  approved  by  her  Majesty  in  Council." 

And  whereas  the  Right  Honourable  Stephen  LushingtoUi  Doctor  of  Laws, 
Judge  of  the  High  Court  of  Admiralty  of  England,  hath  duly  made  and  signed 
certain  Rules,  Orders,  and  Regulations  respecting  the  practice  and  mode  of  pro- 
ceeding of  the  said  Court,  and  the  conduct  and  duties  of  the  officers  and  practi- 
tioners therein,  dated  *'  Doctors'  Commons,  the  22nd  of  June,  1854,"  and  which 
said  Rules,  Orders,  and  Regulations  are  in  the  words  following ;  that  is  to  say, 
''  I.  All  bye  and  default  days  which  have  been  or  may  hereafter  be  appointed 
"  for  the  High  Court  of  Admiralty  of  England,  shall  be  regular  Court 
*'  days  for  the  return  of  instruments,  the  hearing  and  finally  determining 
'*  causes,  and  genorally  for  and  in  respect  of  all  proceedings  in  the  said 
"  Court,  whether  <  in  pcenam'  or  otherwise,  as  fully  and  effectually  as  are 
**  the  regular  sessions  of  the  said  Court." 
**  II.  Besides  the  said  sessions,  bye  days,  and  default  days,  it  shall  be  lawful 
''  for  the  Judge  of  the  said  Court,  as  and  when  he  shall  think  fit,  to 
«  appoint  any  other  day  to  be  a  regular  Court  day  for  all  the  purposes 
«  aforesaid,  such  day  to  be  called  an  Additional  Court  Day :  provided, 
'*  nevertheless,  that  a  notice  in  writing  of  such  day  having  been  so  appointed 
"  shall  be  suspended  in  some  conspicuous  place  in  the  Common  Hall  of 
«  Doctors'  Commons,  as  also  in  the  Registry  of  the  said  High  Court  of 
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''  Admiralty,  for  at  least  se^en  days  previous  to  the  date  of  such  addi- 
"  tional  Court  day :  provided  also,  that  nothing  herein  contained  shall 
**  be  taken  to  prevent  the  said  Judge  from  appointing,  as  and  when  he 
"  shall  think  fit,  and  without  the  formal  notice  aforesaid,  any  other  day, 
« to  be  called  an  Extra  Court  Day,  for  expediting  the  business  in  the 
"  said  Court  in  causes  and  proceedings  not  of  an  '  in  poenam'  nature." 
Now,  therefore,  her  Majesty  in  Council,  by  and  with  the 'advice  of  her  said 
Council,  is  pleased  to  approve  of  the  said  Rules,  Orders,  apd  Regulations. 

(Signed)        Wm.  L.  Bathurst. 


No.  III. 

ORDER  IN  COUNCIL  confirming  certain  Rules,  Ordertand  Regulationt 
for  the  High  Court  of  Admiralty  in  regard  to  Instance  Proceedings. 

(L.S.)  At  the  Court  at  Windsor,  the  7th  day  of  December,  1855. 

Present,  the  Queen's  Most  Excellent  Majesty  in  Council. 

Whereas  the  Judge  of  the  High  Court  of  Admiralty  has,  under  the  provisions 
of  an  Act  passed  in  the  Session  of  Parliament  held  in  the  third  and  fourth  years 
of  her  Majesty's  reign,  intituled  "  An  Act  to  improve  the  Practice  and  extend 
"the  Jurisdiction  of  the  High  Court  of  Admiralty  of  England,"  made  and  sub- 
mitted to  her  Majesty  in  Council  certain  Rules,  Orders  and  Regulations  respect- 
ing the  practice  and  mode  of  proceeding  in  the  said  Court,  and  the  conduct 
and  duties  of  the  officers  and  practitioners  therein,  in  regard  to  Instance  Pro- 
ceedings : 

Now,  therefore,  her  Majesty,  having  taken  the  said  Rules,  Orders  and  Regula- 
tions into  consideration,  is  pleased,  by  and  with  the  advice  of  her  Privy  Council, 
to  approve  and  confirm  the  same,  and  the  said  Rules,  Orders  and  Regulations 
(copy  whereof  is  hereunto  annexed)  are  hereby  approved  and  confirmed 
accordingly. 

Whereof  the  Judge,  the  Registrar  and  other  officers  of  the  said  Court,  and 
all  others  whom  it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly. 

C.  C.  Greyille. 

(Copt.) 

RULESj  ORDERS  and  REGULATIONS  for  the  High  Court  of  Admi- 
ralty in  regard  to  Instance  Proceedings, 

Whereas  by  the  Act  of  the  3  &  4  Vict.  cap.  65,  intituled  **  An  Act  to  improve 
"  the  Practice  and  extend  the  Jurisdiction  of  the  High  Court  of  Admiralty  of 
'*  England,"  it  is  amongst  other  things  enacted,  "  That^t  shall  be  lawful  for  the 
"  Judge  of  the  said  High  Court  of  Admiralty,  from  time  to  time,  to  make  such 
*'  Rules,  Orders  and  Regulations  respecting  the  practice  and  mode  of  proceeding 
''  of  the  said  Court,  and  the  conduct  and  duties  of  the  officers  and  practitioners 
"  therein,  as  to  him  shall  seem  fit ;  and  from  time  to  time  to  repeal  or  alter  such 
"  Rules,  Orders  or  Regulations ;  provided  always,  that  no  such  Rules,  Orders  or 
"  Regulations  shall  be  of  any  force  or  effect  until  the  same  shall  have  been 
**  approved  by  her  Majesty  in  Council." 

Now  I,  Stephen  Lushington,  Doctor  of  Laws,  Judge  of  the  High  Court  of 
Admiralty  of  England,  in  virtue  of  the  power  and  authority  given  to  me  by  the 
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sBid  Act,  do  make  the  following  Rulet,  Orders  and  RegulatioM  retpeetiug  the 
practice  and  mode  of  proceeding  of  the  aaid  Court,  and  the  eondnct  and  dotiet  of 
the  offioen  and  practittonefs  therein,  in  order  that  the  aame  Maf  he  eabmitted 
ibr  the  approval  of  her  Mijeety  in  Council : — 

I.  All  office  copies  and  other  copies  of  pleadings,  proceedings,  affidavits, 
depositions,  exhibits  and  other  documents  in  the  High  Court  of  Admiralty  shall 
be  counted  and  charged  for  at  and  after  the  rate  of  seventy-two  words  per  fdio, 
and  eveiy  numeral,  whether  contained  in  edumns,  or  otherwise  written,  shall  be 
counted  and  chaiged  for  as  a  word. 

II.  In  all  cases  of  damage,  unless  the  Judge  shall  be  pleased  otherwise  to 
direct,  each  party,  or  his  proctor,  shall,  before  the  libel  or  act  on  petition  is 
given  in,  bring  into  and  deposit  in  Court  a  sealed  packet,  containing  a  statement 
of  the  following  particulars : — 

1 .  The  names  of  the  two  vessels  which  came  into  collision,  and  the  names  of 
their  respective  masters. 

2.  The  time  of  the  collision  as  nearly  as  can  be  stated. 

3.  The  place  of  the  collision. 

4.  The  direction  of  the  wind  at  the  time. 

5.  The  state  of  the  weather. 

6.  The  courses  of  the  respective  vessels  on  first  sighting  each  other. 

7.  The  distance  at  which  the  other  vessel  was  first  seen. 

8.  Tlie  courses  which  each  vessel  thereupon  adopted  to  avmd  the  collision. 

9.  The  parts  of  each  vessel  which  first  came  in  contact. 

And  such  packets  shall  remain  in  the  Registry,  sealed  up,  and  shall  not  be 
opened,  save  with  the  permission  of  the  Judge,  until  the  proofs  in  the  cause  are 
brought  in,  or  the  whole  of  the  pleadings  and  examinations  are  concluded ;  and 
such  statements  shall  be  called  the  **  Preliminary  Acts." 

III.  In  proceedings  by  plea  and  proof  in  the  said  Court,  no  witness  shall  be 
examined  on  any  plea,  until  after  the  pleadings  in  the  cause  have  been  con- 
cluded, except  with  the  permission  of  the  Court,  and  upon  good  cause  shown, 

IV.  It  shall  not  be  necessary  to  repeat  a  witness  to  his  deposition,  either  in 
chief  or  on  interrogatories,  but  the  Registrar  or  Examiner,  who  shall  have  taken 
the  evidence,  shall  certify  at  the  foot  of  the  deposition  that  the  same  has  been 
read  over  audibly  and  distinctly  to  the  witness,  and  that  the  witness  has  acknow- 
ledged the  same  to  be  true. 

y.  If  the  witness  refuse  to  sign  his  deposition,  the  Registrar  or  Examiner,  as 
the  case  may  be,  shall  certify  at  the  foot  of  tl)e  deposition  that  the  witness  has 
so  refused,  and  that  the  deposition  is  in  accordance  with  the  evidence  given  by 
such  witness;  and  the  deposition  of  such  witness  may  thereupon  be  read  and 
referred  to  at  the  hearing  of  the  cause. 

VI.  In  proceedings  by  plea  and  proof,  the  proctors,  or  their  substitutes,  may, 
unless  the  Judge  shall  order  to  the  contrary,  be  present  at  the  examination  of 
the  witnesses,  both  in  chi^f  and  upon  interrogatories,  but  the  evidence  shall  be 
taken  down  in  writing,  as  at  present,  by  the  Registrar  or  an  Examiner  of  the 
Court.  The  witnesses  may  be  cross-examined  upon  interrogatories,  either  pre- 
pared beforehand,  or  framed  and  put  in  writing  at  the  time  of  the  examination, 
and  after  cross-examination  they  may  in  the  same  manner  be  re-examined  also 
upon  written  interrogatories ;  but  the  questions  shall  in  all  cases  be  put,  and  tha 
interrogatories  be  administered,  by  the  Registrar  or  Examiner. 

VII.  No  party  in  a  cause,  except  by  special  leave  of  the  Judge,  shall  be 
allowed  to  be  present  at  such  examination  unless  he  shall  be  conducting  the 
proceedings  in  person ;  and  no  party,  proctor  or  substitute  shall  be  permitted 
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to  take  any  part  in  such  examination,  crosa-examination,  or  re*ezamination, 
or  in  any  manner  to  interfere  with  or  object  to  the  conduct  or  proceedings  of 
the  Registrar  or  Examiner  therein,  except  so  far  as  designing  the  witnesses  to 
the  several  articles  of  the  pleas,  and  tendering  written  interrogatories  to  the 
Registrar  or  Examiner  for  the  purpose  of  their  being  administered  to  the 
witnesses. 

VIII.  It  shall  be  competent  to  the  said  Judge  to  direct  the  evidence  of  the 
witnesses  to  be  taken  down  by  a  short-hand  writer  or  reporter  appointed  by 
the  Court,  who  shall  be  previously  sworn  faithfully  to  report  the  evidence,  as 
stated  to  him  by  the  Registrar  or  Examiner;  and  a  transcript  of  the  short- 
hand writer's  or  reporter's  notes,  certified  by  him  to  be  correct,  shall  be  admitted 
to  prove  the  oral  evidence  of  the  witncasee,  and  be  taken  and  used  as  evidence 
in  the  cause. 

IX.  The  Registrar  may,  if  he  ahall  think  fit,  in  any  reference  made  to  him, 
either  alone  or  with  the  merchants,  allow  witnesses  to  be  produced  before  him  for 
examination,  after  they  shall  have  been  duly  sworn  to  speak  the  truth  according 
to  the  mode  and  practice  prevailing  in  the  said  Court;  and  the  evidence 
shall,  if  either  party  in  the  cause  shall  require  it,  be  taken  down  by  a  short, 
band  writer  or  reporter  appointed  by  the  Court,  who  shall  be  previously  sworn 
faithfiiUy  to  report  the  evidence  as  stated  to  him  by  the  Registrar;  and  a 
transcript  of  the  short-hand  writer's  or  reporter's  notes,  certified  by  him  to 
be  correct,  ahall  be  admitted  to  prove  the  oral  evidence  of  the  witnesses)  and 
be  taken  and  used  as  evidence  in  an  objection  to  Uie  Registrar's  report  on  such 
reference. 

X.  The  pleadings  and  proofs  shall  in  all  contested  suits,  unless  the  Judge 
shall  order  to  the  contrary,  be  printed  prior  to  the  hearing  thereof;  and  such 
printing  shall  be  in  such  manner  and  form,  and  under  such  regulations  in  regard 
to  the  cost  and  mode  of  printing  the  same,  as  the  Judge  of  the  said  Court  may 
from  time  to  time  direct. 

XI.  These  Rules,  Orders  and  Regulationa  ahall,  if  previously  approved  by 
her  Majesty  in  Council,  come  into  operation  on  the  first  day  of  January,  1866. 

Witness  my  hand  this  first  day  of  December,  1855. 

StBFHSN    LnSBINOTON. 
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No.  IV. 

ADMIRALIT  NOTICE  respecting  Lights  and  Fog 
Signals  to  be  carried  and  used  by  Sea-going  Vessels, 
to  prevent  Collision. 

By  the  Commissioners  for  execatiog  the  Office  of  Lord  High 
Admiral  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  &c. 

By  virtue  of  the  power  and  authority  vested  in  us  we  hereby  revoke, 
as  from  and  after  the  thirtieth  day  of  September,  1858,  the  regula- 
lations  made  and  published  by  us  on  the  first  day  of  May,  1852, 
relating  to  the  Lights  to  be  carried  by  Sea^going  Vessels  to  prevent 
collision :  And  we  hereby  make  the  following  regulations,  and  require 
and  direct  that  the  same  be  strictly  observed  and  carried  into  effect 
on  and  aAer  the  first  day  of  October,  1858. 

STEAM  VESSELS. 
All  Sea-going  Steam  Vessels,  when  under  Steam,  shall,  between 
sunset  and  sunrise,  exhibit  the  following  Lights : 

1.  A  bright  White  Light  at  the  Foremast  Head. 
A  Green  Light  on  the  Starboard  side. 

A  Red  Light  on  the  Port  side. 

2.  The  Mast-head  Light  shall  be  so  constructed  as  to  be  visible  on 
a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  five 
miles,  and  shall  show  an  uniform  and  unbroken  light  over  an  arc  of 
the  horizon  of  twenty  points  of  the  compass,  and  it  shall  be  so  fixed  as 
to  throw  the  light  ten  points  on  each  side  of  the  ship,  viz. :  from  right 
ahead  to  two  points  abaft  the  beam  on  either  side. 

8.  The  Green  Light  on  the  Starboard  side  and  the  Red  Light  on 
the  Port  side  shall  be  so  constructed  as  to  be  visible  on  a  dark  night, 
with  a  clear  atmosphere,  at  a  distance  of  at  least  two  miles,  and  show 
an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  and  they  shall  be  so  fixed  as  to  throw  the  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the  Starboard  and 
on  the  Port  sides  respectively. 

4.  The  side  Lights  are  to  be  fitted  with  inboard  screens  projecting 
at  least  three  feet  forward  from  the  light,  so  as  to  prevent  the  Lights 
from  being  seen  across  the  bow. 

5.  Steam  Vessels  under  Sail  only  are  not  to  carry  their  mast-head 
Light. 

Foo  Signals. 
All  Sea-going  Steam  Vessels,  whether  propelled  by  paddles  or 
screws,  when  their  steam  is  up,  and  when  under-way,  shall  in  all 
cases  of  Fog  use  as  a  Fog  Signal  a  Steam  Whistle,  placed  before  the 
Funnel  at  not  less  than  eight  feet  from  the  deck,  which  shall  be 
sounded  once  at  least  every  five  minutes ;  but  when  the  steam  is  not 
up,  they  shall  use  a  Fog  Horn  or  Bell,  as  ordered  for  Sailing 
Ships. 
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SAILING  VESSELS. 

1.  All  Sea-going  Sailing  Vessels  when  under-way  or  being  towed 
shall  between  sanset  and  sunrise  exhibit  a  Green  Light  on  the  Star- 
board side  and  a  Red  Light  on  the  Port  side  of  the  yessel,  and  such 
Lights  shall  be  so  constructed  as  to  be  yisible  on  a  dark  night,  with 
a  clear  atmosphere^  at  a  distance  of  at  least  two  miles,  and  shall  show 
an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten 
points  of  the  compass,  from  right  ahead  to  two  points  abaft  the  beam 
on  the  Starboard  and  on  the  Port  sides  respectivelj. 

2.  The  Coloured  Lights  shall  be  fixed  whenever  it  is  practicable 
so  to  exhibit  them ;  and  shall  be  fitted  with  inboard  screens  project- 
ing at  least  three  feet  forward  from  the  Light,  so  as  to  prevent  the 
Lights  being  seen  across  the  bow. 

3.  When  the  Coloured  Lights  cannot  be  fixed  (as  in  the  case  of 
small  vessels  in  bad  weather),  they  shall  be  kept  on  deck  between 
sunset  and  sunrise,  and  on  their  proper  sides  of  the  vessel,  ready  for 
instant  exhibition,  and  shall  be  exhibited  in  such  a  manner  as  can  be 
best  seen  on  the  approach  of,  or  to,  any  other  vessel  or  vessels,  in 
sufficient  time  to  avoid  collision,  and  so  that  the  Green  Light  shall 
not  be  seen  on  the  Port  side,  nor  the  Red  Light  on  the  Starboard 
side. 

Foa  Signals. 

All  Sea-going  Sailing  Vessels,  when  under-way,  shall,  in  all  cases 
of  Fog,  use  when  on  the  Starboard  Tack  a  Fog  Horn,  and  when  on 
the  Port  Tack  shall  Ring  a  Bell.  These  signals  shall  be  sounded 
once  at  least  every  five  minutes. 


PILOT  VESSELS. 

Sailing  Pilot  Vessels  are  to  carry  only  a  White  Light  at  the  Mast- 
head, and  are  to  exhibit  a  Flare-up  Light  every  fifteen  minutes,  in 
accordance  with  Trinity  House  regulation. 


VESSELS  AT  ANCHOR. 

All  Sea-going  Vessels  when  at  anchor  in  roadsteads  or  fairways, 
shall  between  sunset  and  sunrise  exhibit  where  it  can  best  be  seen,  but 
at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  White  Light  in 
a  Globular  Lantern  of  eight  inches  in  diameter,  and  so  constructed 
as  to  show  a  clear,  uniform,  and  unbroken  light  all  round  the  horizon, 
at  a  distance  of  at  least  one  mile. 

Given  under  our  hands  this  24th  day  of  February,  1858. 

CHARLES  WOOD. 

R.  S.  DUNDAS. 
By  command  of  their  Lordships, 

W.  Q.  ROMAINE, 

Secretary. 


▼Ill 
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The  foIIowiDg  Diagrams  are  intended  to  illustrate  the 
use  of  the  Lights  carried  by  vessels  at  sea,  and  the 
manner  in  which  they  indicate  to  the  vessel  which 
sees  them  the  position  and  description  of  the  vessel 
which  carries  them : — 

FiBST. — When  both  Red  and  Green  Lights  are  seen : 

A  sees  a  Red  and  Green  Light  ahead ; — A  knows  that 
a  vessel  is  approaching  her  on  a  coarse  directly  opposite  to 
her  own,  as  B ; 


If  A  sees  a  White  Mast-head  Light  above  the  other  two,  she 
knows  that  B  is  a  steam-yessel. 


Second. — When  the  Red,  and  not  the  Green  Light,  u  seen : 

A  sees  a  Red  Light  ahead  or  on  the  bow ; — A  knows  that 

either, 
1,  a  vessel  is  approaching  her  on  her  port  bow,  as  B ; 


or,  2,  a  vessel  is  crossing  in  some  direction  to  port, 
DDD. 


If  A  sees  a  White  Mast-head  Light  above  the  Red  Light,  A 
knows  that  the  vessel  is  a  steam-vessel,  and  is  either  approaching  her 
in  the  same  direction,  as  B,  or  is  crossing  to  port  in  some  direction, 
as  D  D  D. 
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IX 


Third. — When  the  Green,  and  not  the  Red  Light,  is  seen : 

A  sees  a  Green  Light  ahead  or  on  the  how ; — A  knows 

that  either, 
1,  a  vessel  is  approaching  her  on  her  starhoard  how,  as  B ; 


or,  2,  a  yessel  is  crossing  in  some  direction  to  starboard,  as 
DDD. 


If  A  sees  a  White  Mast-head  Light  above  the  Green  Light,  A 
knows  that  the  vessel  is  a  steam-vessel,  and  is  either  approaching  her 
in  the  same  direction  as  B,  or  is  crossing  to  starboard  in  some  direc- 
tion, as  D  D  D. 
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No.  V. 
22  &  23  Vict.  Cap.  6. 

An  Act  U  embb  BerjjMmts^  Barristerp^-Lamf  Attorneys,  and 
Solicitors  to  practise  in  the  High  Court  ofAdmirttUy^ 

[8th  Attgnst,  1859.] 

Be  it  enacted  by  the  Qaeen's  Most  Excellent  Majesty^  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal  and  Com- 
none  in  this  present  Parliaaeiit  assembled,  and  by  die  authority  of 
the  same,  as  follows: — 

Seijeants,  bar-       ^-  -^^  Serjeants  and  barristers-at-laWy  and  all  attomeys-at-law  and 

risters.  attor-      solicitors,  shall  from  and  after  the  passing  of  this  Act  be  entitled  to 

Deys  and  soli-  .  ,  ,  r  o 

citors,  to  beat    pnictise  as  ser|eants,  barristers,  attorneys,  and  solicitors  respectively, 

liberty  to  prac-  in  all  matters  and  causes  whatsoever  in  Her  Majesty's  High  Court 
Court  of  Admi-  of  Admiralty ;  and  the  said  Serjeants  and  barristers-at-law  shall  and 
ralty-  may  have  and  exercise  the  same  rights  and  privileges  of  practising, 

pleading,  and  audience  in  the  said  High  Court  of  Admiralty  as  ad- 
vocates now  have  and  enjoy  in  the  said  Court ;  and  the  said  attorneys 
and  solicitors  shall  and  may  have  and  exercise  the  same  rights  and 
privileges  of  practising  in  the  said  High  Court  of  Admiralty  as  proc- 
tors now  have  and  enjoy  in  the  said  Court ;  and  all  persons  who,  at 
the  time  of  the  passing  of  this  Act,  shall  have  been  admitted  advocates 
in  any  of  4he  Ecclesiastical  Courts,  or  in  the  said  High  Court  of 
Admiralty,  and  the  said  Serjeants  and  barristers-at-law,  shall  have 
respectively  the  same  rank  and  precedence  in  the  said  High  Court 
of  Admiralty  which  they  now  have  before  the  Judicial  Committee  of 
the  Privy  Council,  unless  and  until  Her  Majesty  shall  otherwise 
order :  provided  always,  that  all  attomeys-at-law  and  solicitors  prac- 
tising in  the  said  Court  of  Admiralty  shall  be  subject  to  the  authority 
of  the  Judge  of  the  said  Court  in  like  manner  as  attorneys  in  the 
Court  of  Queen's  Bench  are  subject  to  the  authority  of  that  Court 
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DECIDED  IN  THE  HIGH  COURT  OF 


ADMIEALTT  OF  ENGLAND, 


AND  ON  APPEAL  TO 


THE  PEIYT  COUNCIL,  (a) 


THE  CLARA,  Atkins,  Master. 

Collision — Priority  of  Claims  where  several  Parties  are  suing, 

and  the  Proceeds  are  insufficient. 

Nature  of  proceedings  in  a  cause  of  damage ;  liability  of  shipowners  limited  by 
statute.  Of  two  plaintiffs  in  a  cause  of  damage,  the  one  obtaining  the  first 
decree  is  entitled  to  priority  of  payment  from  proceeds  of  the  ship  in  Court ; 
if  the  Plaintiflf  in  a  second  suit  is  apprehensive  that  the  value  of  the  ship  and 
freight  will  not  satisfy  the  whole  claim  for  damage,  he  must  apply  to  the 
Court  before  any  decree  is  pronounced. 

THIS  was  a  question  arising  out  of  two  separate  suits  brought        1 856. 
against  the  Clara  for  damage  caused  by  collision ;  the  first,       ^^'  ^^' 
by  the  owners  of  the  ship  Eliza;  the  second,  by  the  owners  of 
the  cargo  on  board  that  vessel. 

On  behalf  of  the  owners  of  the  ship  the  proceedings  were 
as  follows: — On  30th  September,  1854,  F.  Clarkson  entered 
an  action  on  behalf  of  the  owners  of  the  Eliza  in  the  sum  of 
2,000Z.  On  4th  October  Ring  appeared  to  the  action  for  the 
owners  of  the  Clara,  and  extracted  commission  to  take  bail.  On 
12th  October  Ring  returned  commission  with  bail;  both  proc- 
tors agreed  the  value  of  the  Clara  at  1,250Z.,  and  a  supersedeas 
was  decreed.  On  4th  November  Clarkson  brought  in  his  libel; 
on  14th  November  the  libel  was  admitted,  and  witnesses  were 
produced  by  Clarkson  on  the  13th,  14th  and  18th  December. 

(a)  The  appeal  is  to  her  Majesty,  Committee  of  the  Privy  CoiincD,  who 
and  is  by  her  referred  to  the  Judicial      report  to  her. 

8.  B 
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1865.  The  suit  was  regularly  prosecuted,  and  on  the  3rd  May,  1855, 
^^'  ^^'  the  judge  pronounced  for  the  damage  proceeded  for,  condenoned 
Ring's  party  and  his  bail  therein,  and  in  costs,  and  referred  the 
same  as  usual.  On  13th  June  Ring  alleged  that  he  had  paid  to 
the  credit  of  the  Registrar's  Account  at  the  Bank  of  England 
1,283/.  14«.,  being  the  agreed  amount  of  the  value  of  the  Clara, 
and  interest  thereon. 

On  behalf  of  the  owners  of  the  cai^o  the  proceedings  were  as 
follows: — Lawrie  entered  an  action  in  the  sum  of  1,600/.  on 
13th  December,  1854;  Ring  appeared  also  to  this  action  for 
the  Clara,  and  on  27  th  December  returned  commission  exe- 
cuted with  bail,  and  alleged  the  value  of  the  Clara  as  above. 
On  23rd  January,  1855,  Lawrie  prayed,  and  the  judge  at  his 
petition,  with  consent  of  Ring,  decreed  that  the  judgment  to  be 
given  in  this  suit  should  be  of  the  same  tenor  and  effect,  so  far 
as  respects  the  interests  of  their  respective  parties,  as  the  judg- 
ment to  be  given  in  the  action  brought  by  the  owners  of  the 
Eliza  against  the  Clara.  On  3rd  May  the  judge,  on  motion  of 
counsel,  referring  to  the  minute  of  Court  of  23rd  January,  pro- 
nounced for  the  damage  proceeded  for,  and  condemned  Ring's 
party  and  his  bail  therein,  and  in  costs,  and  referred  the  same  to 
the  Registrar  and  merchants  as  usual. 

On  12th  July  the  judge  confirmed  the  Registrar's  Report  in  both 
suits;  and  Clarkson  then  prayed  that  the  whole  of  his  party's  claim 
should  be  paid  in  full  out  of  the  fund  brought  in  by  Ring,  and 
remaining  in  the  registry ;  this  was  objected  to  by  Lawrie  on 
behalf  of  owners  of  cargo,  who  prayed  the  judge  to  direct 
the  proceeds  to  be  paid  pro  rata  to  Lawrie's  and  Clarkson's 
parties.  It  appeared  that  Clarkson's  claim,  as  allowed  by  the 
Registrar,  was  755/.,  that  of  Lawrie  was  j[,344/.,  while  the  agreed 
value  of  the  vessel  condemned  in  the  damage  was  only  1,250/.; 
thus  it  was  of  considerable  importance,  not  only  for  this  case, 
but  as  a  question  of  principle,  whether  the  claimants  in  equal 
degree  were  to  be  paid  rateably,  or  whether  the  course  of  the 
proceedings  entitled  the  owners  of  the  ship  to  a  priority  of  piQT- 

ment 

• 

The  Advocate  of  the  Admiralty  and  Swabey,  for  the  owners 
of  the  cargo,  urged    that   the  time  at  which  Lawrie's  action 
was  entered,  tlie  minute  of  Court  of  23rd  January  and  the  de- 
crees of  3rd  May,  which  in  law  must  be  considered  as  contempo- 
•  raneous,  distinguished  the  present  case  from  that  of  the  Saracen  (a), 

(a)  4  Notes  of  Cases,  498,  and  2  W.  Rob.  451. 


THE  CLARA.  3 

and  entitled  Lawrie's  party  to  a  rateable  payment  of  the  sum  in        1855. 
the  Registry.  ^^'--.^O-^ 

Addams  and  Twis$y  for  the  owners  of  the  Eliza,  contended 
that  Oarkson  was  in  possession  of  a  prior  decree,  and,  under  the 
authority  of  the  Saracen,  was  entitled  to  priority  of  payment  to 
the  full  amount  of  his  claim. 

Dec,  4. 

Dr.  Lushington  now  delivered  judgment,  and  said : — Before  Judgment, 
stating  the  circumstances  of  this  particular  case,  I  think  it  may 
be  convenient  to  make  some  observations  of  a  general  nature  as  Nature  of  suits 
to  these  causes  of  collision — or  damage,  as  they  are  sometimes  J^^  damage 

°  '  ,    -^  from  collision. 

called, — though,  in  s5  doing,  I  must  necessarily  repeat  to  some 
extent  what  I  have  said  in  the  case  of  the  Saracen.     We  all 
know  tliat  the  owners  of  ships  and  cargoes  damaged  by  collision 
had  formerly  various  means  of  obtaining  redress  for  any  injuries 
they  might  have  received.    Any  person  whose  property  Jiad  been  Action  at 
destroyed  or  damaged  might  bring  an  action  at  common  law  co™™<»'»  !«''• 
against  the  owners  of  the  ship  in  fault.     Every  person  dam- 
nified might  bring  an  action,   and  in   each  action  the  Plain- 
tiff might  recover  to  the  full  amount  of  the  damage  received. 
In  the  Admiralty  Court  there  were  two  modes  of  proceeding, —  in  the  Ad- 
by  arrest  of  the  person,  or  arrest  of  the  ship.    The  proceeding  5^*™1.^^'^,„ . 
by  arrest  of  the  person  has  now  for  many  years  been  obsolete ; 
I  cannot  exactly  say  how  long,  but  I  think  there  was  a  precedent 
in  1780 ;  the  amount  of  damage  done  was  the  only  limit  to  the 
amount  that  might  be  recovered.    The  proceeding  by  arrest  of 
the  ship — or  in  rem,  as  it  is  called — was  the  most  sure,  for  to  /»  rem. 
the  extent  of  the  value  of  the  ship  the  Plaintiff  would  be  sure 
of  any  amount  of  damage  decreed.    If  the  ship  remained  in  the  ship  sold  by 
custody  of  the  Court,  and  was  sold  by  its  decree  to  pay  the  fr^ed  o/'^a  °"'* 
damage,  of  course  the  ship  was  not  liable  to  a  second  detention ;  demands. 
she  was  sold  by  the  Court  free  of  all  demands  ;  but  if  bailed,  I  Quaere,  if 
know  of  no  reason  why  she  might  not  at  that  time  have  been 
arrested  again  at  the  suit  of  another  claimant,  nor  why  another 
claimant  might  not  have  proceeded,  either  at  common  law  or  in 
this  Court,  against  the  person.    Thus  things  remained  till  the  Liability 
statute  passed  (a)  limiting  the  liability  of  the  owners  of  the  ship  ^^^^^^^  ^^ 
doing  damage  to  the  value  of  the  ship  and  freight ;  the  legis- 
lature acting  upon  the  principle   that  unlimited  liability  was 
prejudicial  to  the  maritime  interests  of  this  country.     The  ship- 
owner,  however,   could   not  take  the   benefit  of  this   statute 

(a)  The  53  Geo.  3,  c.  159.     This  liability  are  enacted  by  the  9th  part  of 

statute  was  repealed  by  17  &  18  Vict.  17  &  18  Vict  c  104,  the  statute  now 

c.  104;  but  similar  provisions  in  re-  in  force, 
gard  to  the  limitation  of  shipowners' 

b2 
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1855.       unless  he  followed  the  course  pointed  out  by  the  statute.    Thus, 

^^'  ^'        if  A.  B.,  the  owner  of  a  ship  damaged,  brought  his  action  at 

common  law,  or  here,  he  could  only  recover  to  the  extent  of  the 

value  of  the  ship ;  but  if  C.  D.,  the  owner  of  the  cargo  or  part 

of  the  cargo,  also  brought  an  action,  he,  too,  unless  stopped 

by  an  order  of  the  Court,   or  by  the  shipowner  resorting  to 

Chancery,  would  recover  to  the  amount  of  the  value  of  the  ship 

and  freight,  and  so  it  might  go  on  toties  quoties.     If  the  suit  were 

brought  here  by  arresting  the  ship,  the  first  Plaintiff,  supposing 

no  bail  to  have  been  given,  would  be  entitled,  of  course,  to  have 

the  vessel  sold  to  pay  him  what  was  deemed  to  be  due,  and  in 

such  case  the  ship  could  not  be  arrested  again  ;  but  I  cannot  say 

that,  if  the  ship  were  bailed,  another  Plaintiff  might  not  also  have 

arrested  her.     No  such  case  has  however,  as  far  as  I  am  aware. 

Practice  of       occurred.     In  this  state  of  things  what  was  the  practice  in  this 

whereMTeral    ^^^^ ^    When  I  say  the  practice,  I  do  not  mean  to  say  practice 

plaintiflEb  suing,  in  virtue  of  any  rules,  for  I  know  of  none ;  but  I  mean  what 

Owners  of         ^jjg  ugyally  done.    The  owner  of  the  ship  dama^^ed  was  almost 

vessel  damaged        ,  -^  *^.  . 

generaUy  in  a    universally  the  first  to  commence  proceedings  where  the  action 

ISring^he^ suit  ^*®  ^^^  ^^  behalf  of  the  cargo  as  well   as  the  ship;   and 
first.  this  was  naturally  so,   because  the  owner  of  the  ship   had 

the    control    over    his    master    and    crew,    and    would    have 
more  accurate  knowledge  of  the  circumstances  attending  the 
collision — in  short,  the  best  means  of  maintaining  his  action. 
When  the  owner  or  owners  of  the  cargo  subsequently  com- 
menced any  action,  it  was  usual  for  the  owners  of  the  ship 
proceeded  against  to  consent  that  such  subsequent  action  should 
abide  the  fate  of  the  first     Where  the  ship  proceeded  against 
was  of  sufficient  value  to  satisfy  all  demands,  no  difficulty  could 
occur.     When,  however,  the  ship  proceeded  against  was  not  of 
sufficient  value  to  answer  all  demands,  some  difficulty  might 
The  bail  to        arise.     First,  if  the  ship  had  been  bailed  to  answer  the  first 
responsible  to    &ction,  that  bail  could  not  be  responsible  to  the  Plaintiffs  in  the 
plaintiff  in        subsequent  action.    The  same  or  different  persons,  as  the  case 

might  be,  might  have  given  bail  to  the  subsequent  action.  If 
the  ship  remained  in  the  custody  of  Uie  Court,  it  or  its  proceeds 
would  of  course  be  liable  to  all  just  demands.  The  question 
whether  the  bail  to  the  subsequent  action  would  be  liable,  not- 
withstanding the  full  amount  of  the  value  of  the  ship  had  been 
paid  by  the  bail  to  the  first  action,  has  not,  to  my  knowledge, 
ever  been  mooted.  In  the  Saracen  I  thought  it  necessary  to 
allude  to  the  possible  occurrence  of  such  a  question.  When  the 
ship  itself  remained  in  the  custody  of  the  Court,  and  several 
actions  were  brought  before  a  decree  was  pronounced  in  any  one 
of  them,  the  Court — though  I  do  not  remember  that  it  was  ever 
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called  upon  to  pronounce  a  formal  decision — was  always,  so  far        1855. 
as  it  had  power,  inclined  to  assist  a  proportionate  distribution  of  '  ' 


th^  proceeds,  and  for  obvious  reasons  .-—fir^t,  because  the  owners  Court  always 
of  the  cargo  lost  or  damaged  were  almost  by  necessity  invariably  *»"?  a'propor- 
the  Plaintiffs  in  the  subsequent  action,  not  having  the  same  means  tionate  diBtri. 
of  knowing  the  facts  as  the  owners  of  the  ship ;  secondly,  pronouncing 
because,  if  the  proceeds  of  the  ship  were  all  paid  out  to  satisfy  '**  decree, 
the  first  action,  this  Court  could  afford  no  remedy  to  the  Plain- 
tiffs in  subsequent  actions ;  and,  thirdly,  if  the  ship  proceeded 
against  was  a  foreign  vessel,  the  Plaintiffs  in  a  subsequent 
action  might  be  said  to  have  no  practicable  remedy  at  all.  In 
almost  all  cases,  if  not  all,  such  course  was  acquiesced  in.  The 
whole  effect  of  the  statute  already  adverted  to,  I  think,  has 
not  been  fully  understood  in  these  Courts;  at  which  I  am  not 
surprised,  as  it  has  never  been  the  subject  of  any  distinct  discus- 
sion or  adjudication.  It  was  indeed  well  known  that  no  one 
Plaintiff  could  recover  more  than  the  value  of  the  ship  and 
freight;  but  the  condition  of  a  second  Plaintiff— whether  without 
the  intervension  of  a  Court  of  Equity  he  would  or  would  not  be 
barred  from  succeeding  in  a  second  action,  where  the  ship  was 
bailed — was  left  in  doubt  and  uncertainty.  With  respect  to  the 
case  of  the  Saracen^  I  adhere  to  all  I  have  said,  as  reported 
in  the  **  Notes  of  Cases."  It  is  time  that  I  should  approach  the 
facts  of  this  case,  and  determine  whether  they  fall  within  the  Facta  of 
principle  of  the  decision  in  the  Saracen^  or  whether  any  just  P"""*  **■•• 
distinction  can  be  discovered.  On  the  30th  of  September,  1854, 
Mr.  Clarkson  entered  an  action  on  behalf  of  the  owners  of  the 
ship  damaged.  On  the  4th  of  October  Mr.  Ring  appeared  for 
the  owners  of  the  ship  proceeded  against,  and  gave  bail  to  the 
amount  of  1,250/.  The  cause  went  on  in  the  ordinary  way,  and 
was  heard  on  the  3rd  of  May,  when  judgment  was  given  for  Mr. 
Clarkson's  parties.  On  the  13th  of  June  Mr.  Ring  brought  in 
1,283/.  145.,  being  the  agreed  amount  of  the  value  of  the  ship — 
agreed,  I  presume,  by  Mr.  Clarkson  and  Mr.  Ring,  on  behalf  of 
their  respective  parties.  On  the  12th  July  the  Registrar's  Report 
was  confirmed.  Mr.  Clarkson  then  prayed  that  his  claim  should 
be  paid  in  full  out  of  the  proceeds  in  the  Registry.  To  this 
prayer  Mr.  Lawrie,  on  behalf  of  the  South-Eastern  Railway  Com- 
pany, owners  of  part  of  the  cargo,  objected,  and  his  objections  were 
heard  by  act  on  petition ;  and  it  is  on  the  facts  disclosed  therein 
that  I  have  to  decide  whether  Mr.  Clarkson  is  entitled  to  be  paid 
in  full  out  of  the  proceeds,  in  exclusion  of  Mr.  Lawrie's  parties.  I 
must  now  see  what  was  done  by  Mr.  Lawrie  on  behalf  of  the* 
South-Eastern  Company.  On  the  13th  of  December,  1854, 
Mr.  Lawrie  entered  an  action  for  1,600/.    This  was  after  the 
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Dec.  4m 


The  Court  of 
Admiralty  has 
no  power  to 
give  effect  to 
the  equitable 
provisions  of 
the  statute. 


Where  pro- 
ceeds are 
insufficient, 
application 
must  be  made 
to  the  Court 
before  any 
decree  is 
pronounced. 


libel  had  been  admitted^  and  on  the  same  day  that  the  witnesses 
,  were  produced.     On  the  23rd  December  Mr.  Ring  appeared  to 
this  action,  and  gave  bail  to  the  amount  of  1,600^.     On  the  23rd 
of  January,  at  the  prayer  of  Mr.  Lawrie,  and  with  the  consent 
of  Mr.  Ring,  it  was  ordered,  that  the  decree  in  Mr.  Lawrie's 
action  should  be  to  the  same  effect  as  that  in  Mr.  Clarkson's, 
and  on  the  3rd  May  it  was  decreed  accordingly.     On  the  12th 
July  the  report  of  the  Registrar  was  confirmed.     It  does  not 
appear  from  these  proceedings  that  Mr.  Clarkson  was  present, 
or  in  any  way  made  a  consenting  party  to  the  proceedings  be- 
tween Mr.  Lawrie  and  Mr.  Ring.     It  is  upon  this  state  of  facts 
that  I  must  in  the  first  instance  pronounce  an  opinion,  and  after* 
wards  see  whether  there  are  set  forth  in  the  act  on  petition  any 
circumstances  peculiar  to  this  case  which  ought  to  affect  my  ulti- 
mate judgment     It  is  now  settled  by  the  decison  of  the  Privy 
Council  in  the  case  of  the  Saracen  (a),  that  I  have  no  power  to 
carry  into  effect  the  equitable  provisions  of  the  statute.   If  I  have 
any  equitable  jurisdiction  in  the  matter,  it  must  be  by  virtue  of  the 
authority  inherent  in  this  Court,  antecedent  to  and  independent 
of  the  statute.     It  is,  however,  difficult  to  act  upon  any  such 
assumption,  for  it  was  the  Act  alone  which  gave  rise  to  any 
equitable  interference,  by  limiting  the  responsibility  of  the  owners 
of  the  ship  doing  the  damage.  In  the  case  of  a  foreign  ship,  indeed, 
there  might  always  have  been  some  necessity  for  enforcing  an 
apportionment.     It  is  perfectly  true,  however,  that  this  Court  has 
been  anxious  not  only  to  prevent  an  accumulation  of  suits,  but  to 
give  effect  to  an  equal  apportionment,  where  the  damage  done 
exceeded  the  value  of  the  ship  and  freight.     I  am  not  aware, 
however,  that  I  have  ever  made  a  formal  order  to  that  effect, 
and,  more  especially,  not  where  application  was  made  to  the 
Court  to  interfere  after  it  had  made  its  decree.     Here,  now,  I 
think  there  has  been  a  misapprehension  of  what  I  said  in  the 
Saracen,     It  has  been  supposed  that  my  observations  applied  to 
a  case  where  the  second  action  was  brought  before  the  decree  in 
the  first  action  was  pronounced^  and  application  made  to  the 
Court  for  its  interference  after  the  decree;  whereas,  my  observa- 
tions applied  to  application  to  the  Court  before  any  decree  at  all 
was  made.    I  am  glad  to  think  these  observations  have  been  accu- 
rately reported  in  the  '*  Notes  of  Cases."     In  the  Saracen  I  stated 
that  if  the  application  were  made  before  any  decree  in  the  cause, 
the  Court  might  impose  equitable  conditions,  as,  that  the  party 
applying  should  in  case  of  failure  be  responsible  for  a  propor- 
tionate share  of  the  costs.     If  such  an  offer  were  made,  I  do  not 
know  that  I  could  absolutely  enforce  compliance  with  it ;  but  I 

(u)  6  Moore,  P.  C.  56, 
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should  be  greatly  iocIiDed,  if  it  were  refused,  to  facilitate  the  pro-        1855. 

ceedingg  in  the  second  action  where  there  had  been  no  delay,  so  —     '  ' 

as  to  pronounce  a  decree  in  both  actions  at  the  same  time,  and 
in  such  a  form  that  both  parties  might  share  proportionately. 
In  the  present  case,  however,  no  application  was  made  to  the  But  where  the 
Court  for  its  interference  until  after  the  decree  had  been  made  in  J^^^kept  Mm- 
the  first  cause,  so  that  if  Mr.  Clarkson's  parties  had  failed  they  "^J^.^*!*®  '^"^ 
would  have  been  liable  to  the  whole  expenses,  and  it  would,  I  costs,  he  cannot 
think,  have  been  contrary  to  all  justice  for  the  Court  to  give  '^H^e^lfecrw  fn 
Mr.  Lawrie's  parties  the  benefit  of  the. decree  to  the  injury  of  Mr.  the  first  suit  to 
Clarkson's,  when  Mr.  Lawrie  has  incurred  no  risk.     It  is  upon  J{jefim'^ 
this  princif^e  tliat  I  must  act  on  the  present  occasion,  acknow-  Plaintiff. 
ledging  at  the  same  time  that  the  whole  of  this  matter  is  in  a 
very  unsatisfactory  state,  and  that  difficulties  may  arise  which  I 
have  no  power  to  overcome.     Without  expressing  a  positive 
opinion,  I  am  inclined  to  think  that  where  a  ship  is  bailed  any 
number  of  actions  might  be  commenced  in  this  Court,  and  pro- 
secuted too,  unless  recourse  were  had  to  the  Court  of  Chancery. 
Upon  the  whole  I  must  reject  Mr.  Lawrie's  prayer,  and  decree 
Mr.  Clarkson's  parties  to  be  satisfied  out  of  the  proceeds.     I  give 
no  costs. 

JP.  Clark$on,  proctor  for  the  owner  of  the  ship. 

Smale  and  Lawrie  for  the  owners  of  the  cargo. 


THE   EARL   OF  EGLINTON,  Hutton,   Master. 
Salvage  Service  by  her  Majesty's  Ships  of  War. 

Officers  and  crews  of  queen's  ships  are  entitled  to  salvage  reward ;  though  the  fact 
that  their  own  property  is  not  risked  in  such  services  will  be  taken  into  con- 
sideration.  A  larger  proportion  will  be  given  where  the  property  salved  is  of 
great  value. 

THIS  was  a  suit  promoted  by  her  Majesty's  ships  Penelope  i>ec.  6. 
and  Frolic,  with  the  permission  of  the  Lords  of  the 
Admiralty  (a),  to  obtain  salvage  reward  for  services  rendered  to 
the  Earl  of  Eglinton  in  Simon's  Bay,  at  the  Cape  of  Good 
Hope,  onihe  21st  of  June  last.  The  Earl  of  Eglinton,  bound 
with  a  cargo  of  silk,  hides,  &c.,  from  Calcutta  to  London,  was 
forced  by  stress  of  weather  to  put  into  Simon's  bay,  where  she 
came  to  anchor  under  the  directions  of  the  harbour  master. 
The  wind,  however,  shifted,  and  a  squall  coming  on,  the  vessel 

(a)  See  sects.  484,  485,  of  Merchant  Shipping  Act,  1854. 
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1855.       was  driven  on  shore  and  struck  heavily  oq  the  beach.    The 

^^•^        Penelope^  with  a  number  of  men  from  the  Frolic,  succeeded  in 

getting  her  off,  after  which  she  resumed  her  voyage  and  arrived 

safely  in  England.     The  value  of  the  property  salved   was 

84,600Z. 

The  QveevLS  Advocate  and  Tvoiss  were  heard  for  the  salvors. 

Addanu  and  Deane  for  the  owners. 

Judgment  Dr.  Lushinoton  : — This  is  a  case  in  which  the  Court  is 

called  upon  to  adjudicate  what  is  a  proper  reward  to  be  given 
for  services  rendered  by  ships  in  her  Majesty's  service,  and 
by  her  Majesty's  servants  employed  on  board  them.  No  doubt 
different  considerations  apply  to  such  a  case,  and  to  the  more 
ordinary  cases  where  the  service  is  performed  by  persons  at 
their  own  risk  and  at  the  risk  of  their  property.  All  the  facts 
are  admitted  on  both  sides.  That  the  vessel  was  in  great  danger 
cannot  be  doubted.  She  could  •  not  let  go  another  anchor,  and 
the  only  means  by  which  she  could  be  rescued,  except  with  the 
assistance  of  a  steam  vessel,  was  by  unlading  part  of  her  cargo, 
and  then,  with  the  assistance  of  boats,  carrying  out  an  anchor. 
If  the  weather  had  become  boisterous,  she  would  have  been 
placed  in  considerable  peril.  The  time  occupied  in  the  service 
was  nine  hours  only ;  but  it  has  been  very  truly  said  that  that  was 
owing  to  the  power  of  the  vessel  employed,  and  the  effectual  aid 
that  was  rendered.  With  regard  to  any  serious  peril  to  the  lives 
of  those  engaged  in  this  service,  I  do  not  know  that  there  is.  any 
evidence  on  which  I  can  rely ;  though  there  might  have  been 
times  when  there  was  risk  to  life.  It  must  be  remembered  that, 
in  a  case  of  this  description,  th^  Court  gives  a  greater  reward  on 
account  of  the  value  of  the  property,  because  it  is  less  felt  by  the 
owners.  According  to  a  principle  laid  down  over  and  over 
again  by  my  predecessors,  something  more  should  be  given, 
because  on  many  occasions  salvors  perform  great  services,  where 
the  property  is  small,  without  adequate  remuneration.  I  do  not 
think  I  shall  give  too  much  by  awarding  2,000/.,  and  costs. 

JBurchett,  proctor  for  her  Majesty's  ships. 

Ortne  for  the  Earl  of  Eglinton. 


THE  GENERAL  DE  CAEN. 


1855. 

Dec,  8. 


THE  GENERAL  DE  CAEN,  Guiohoh,  Master. 

Collision — Compulsory  Pilotage — JExemption  under  Sect  388 

of  Merchant  Shipping  Act. 

A  French  Teasel  coming  up  the  Thames  took  on  board  a  pilot,  and,  as  none  of  her 
crew  understood  English,  a  waterman  to  take  the  wheel.  The  waterman  put 
her  helm  up  instead  of  luffing,  as  the  pilot  ordered,  whereby  a  barge  was  run 
into  and  damaged ;  the  French  owner  claimed  exemption  under  the  S88th  sec- 
tion of  the  Merchant  Shipping  Act ;  held,  that  the  pilot  was  not  answerable 
for  the  waterman's  incapa«ity  or  fault,  and  that  the  section  of  the  Act,  inas- 
much as  it  deprives  parties  injured  of  a  remedy  they  would  otherwise  have  had, 
should  be  construed  strictly. 

IN  this  case,  a  French  vessely  the  General  de  Caen,  coming  up 
the  Thames  under  charge  of  a  duly  qualified  pilot,  ran  into 
and  damaged  a  barge  lying  at  anchor  off  Gravesend.  As  to  the 
fact  of  the  collision,  and  that  the  French  vessel  was  in  fault,  there 
was  no  dispute ;  but  her  owners  claimed  to  be  protected  under 
sect.  388  of  the  Merchant  Shipping  Act,  1854,  which  enacts, 
that  ''No  owner  or  master  of  any  ship  shall  be  answerable  to 
any  person  whatever  for  any  loss  or  damage  occasioned  by  the 
fault  or  incapacity  of  any  qualified  pilot  acting  in  charge  of  such 
ship,  within  any  district  where  the  employment  of  such  pilot  is 
compulsory  by  law."  The  owners  of  the  General  de  Caen  ad- 
mitted that  the  pilot,  under  the  circumstances,  gave  the  right  order, 
but  asserted  that  the  collision  arose  from  that  order  not  having 
been  properly  carried  out  by  the  man  at  the  wheel,  who  was  an 
English  waterman  hired  to  accompany  the  vessel  up  the  river,  as 
none  of  the  crew  spoke  English,  at  the  request  and  desire  of  the 
pilot,  and  ordered  by  the  pilot  to  go  to  the  wheel ;  that  this  man 
must  be  considered  to  be  the  pilot's  servant,  and  that  the  pilot 
would  be  responsible  for  the  misconduct  or  inefficiency  of  the 
waterman,  so  hired  and  under  his  orders,  as  if  it  were  his  own. 

The  owners  of  the  barge  damaged  denied  that  the  waterman 
was  hired  by  the  pilot,  or  that  the  pilot  was  in  any  way  re- 
sponsible for  him,  but  asserted  that  the  waterman  was  hired  by 
Mr.  Davis,  the  agent  of  the  owner  of  the  vessel,  who  was  on 
board,  and  by  the  master. 

The  Court  was  assisted  by  Captains  Gordon  and  Pitcaim. 

The  Advocate  of  the  Admiralty  and  Bayford  appeared  for  the 
owners  of  the  General  de  Caen. 
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1865. 

Dee.  8. 


Judgment. 


17  &  18  Vict 
c.  104,  s.  388. 


To  exempt  the 
shipowner  the 
pilot  must  be 
solely  to 
blame. 


and  must  be 
Acting;  in 
charge  of  the 
ship. 


Fscts  of  the 
case. 


Tioiss  and  Swabetfj  contra^  were  not  called  upon. 

Dr.  Lushington,  addressing  the  Elder  Brethren,  by  whom 
he  was  assisted,  said : — Gentlemen,  this  case  has  been  argued 
with  very  great  pains  and  much  ingenuity,  but  I  confess  that 
my  original  impression,  that  this  defence  was  wholly  untenable, 
is  not  in  any  degree  removed.  This  is  the  first  time  that  the 
388th  section  of  the  Merchant  Shipping  Act  has  come  under 
the  consideration  of  this  Court,  and  you  will,  therefore,  excuse 
me  if  I  make  some  observations  upon  it.  We  are  all  aware 
that  in  former  times,  if  damage  was  done  by  one  ship  to 
another,  the  owners  of  that  ship  were  liable,  whether  there  was 
a  pilot  on  board  or  not.  It  is  only  by  virtue  of  Acts  of  Par- 
liament, which  render  it  compulsory  upon  them  to  take  a  pilot 
on  board,  that  owners  are  exempted  where  the  blame  is 
attributable  solely  to  the  pilot  The  question  is,  whether  the 
pilot  is  to  blame  for  the  present  collision,  according  to  the  true 
meaning  and  intention  of  the  section  cited.  You  are  aware  that, 
if  the  pilot  is  solely  to  blame  for  this  collision,  the  owners  of  the 
General  de  Caen  will  be  exonerated,  and  those  who  received  the 
mischief  will  have  no  means  of  obtaining  a  remedy  except  by 
proceeding  against  the  pilot  himself — a  remedy  that  is  not  very 
often  effectual.  The  words  of  the  Act  are,  "No  owner  or  master 
of  any  ship  shall  be  answerable  to  any  person  whatever  for  any 
loss  or  damage  occasioned  by  the  fault  or  incapacity  of  any 
qualified  pilot  acting  in  charge  of  such  ship."  Therefore,  what 
we  have  to  determine  is,  whether  the  collision  in  this  case  was 
occasioned  by  the  fault  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  for  incapacity  on  the  part  of  the  pilot  is  clearly  not 
alleged.  Now,  gentlemen,  I  should  be  very  reluctant,  and  I 
think  it  would  be  contrary  to  all  principles  of  justice,  to  extend 
the  meaning  of  this  section  beyond  its  fair  construction,  because, 
though  this  Act  of  Parliament  was  framed,  as  you  perceive,  for 
the  purpose  of  protecting  the  ship  owners  of  this  country,  yet  you 
must  always  bear  in  mind  that  it  takes  away  a  remedy  from 
persons  who  have  received  injury;  therefore  its  provisions  must  not 
be  extended.  The  fault  is  "acting  in  charge  of  such  ship:"  no  other 
fault  committed  by  the  pilot,  whatever  it  may  be,  can  in  any 
degree  be  comprehended  in  the  terms  of  the  statute;  and, 
perhaps,  that  will  not  be  an  unimportant  observation  when  I 
come  to  look  at  the  facts  of  the  case  and  comment  upon  them. 
The  facts  are,  as  set  forth  by  the  barge,  that  she  was  run  down 
by  the  General  de  Caen.  It  is  admitted  that  the  barge  was  run 
down  by  the  fault  of  Brown,  who  was  at  the  helm,  and  who, 
contrary  to  the  pilot's  orders,  put  the  helm  up,  instead  of  luffing. 
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The  defence  is,  that  Brown  was  hired  on  the  recommendation  of       1865. 

the  pilot,  and  by  the  pilot  was  sent  to  the  wheel ;  and  that  there-  ^^'^^ 

fore  the  collision  is  to  be  attributed  to  the  fault  of  the  pilot 
Now,  how  stand  the  facts  ?  By  whom  was  Brown  hired  ?— be-  PUothad  no 
cause  that  is  the  first  question  of  fact  in  this  case.  I  never  hire  the  water- 
heard  it  argued  at  all  that  the  pilot  had  any  authority  to  Ihire  ^^^» 
men,  custom  or  no  custom.  Supposing  that  it  is  the  custom 
for  foreign  vessels,  and  French  vessels  in  particular,  to  take 
a  waterman  in  addition  to  a  pilot  to  navigate  a  vessel  from 
Gravesend  to  London,  the  pilot  has  no  authority  to  hire  him ; 
he  could  not  bind  the  owners  by  any  engagement  he  made. 
The  witness  Davis  makes  the  matter  clear.  He  says, ''  as  neiUier 
the  man  at  the  wheel  nor  any  of  the  crew  except  the  master 
understood  English,  and  he  but  very  little,  the  pilot  wished  the 
master" — not  unnatural  nor  unreasonable  in  the  slightest  degree 
— ''  to  engage  Brown  to  assist  him ;  but  the  master  was  reluctant 
to  do  so,  and  asked  me  if  it  was  usual  to  have  a  waterman  as 
well  as  a  pilot  I  replied  that  foreign  vessels  always  took  a 
waterman  on  board  who  could  understand  the  pilot's  orders; 
whereupon  the  master  told  me  that  Brown  wanted  1/.  to  go  up 
with  the  vessel.  The  p^ot  then  said  that  Brown  would  go  up 
for  I65. ;  whereupon  I  replied,  he  can  have  that"  That  is  a  whow««in 
direct  hire  by  the  master,  the  agent  of  the  owners,  and,  of  ^^  mMte*  ^ 
course,  that  is  hiring  not  by  the  pilot  himself,  but  by  the  owners. 
''The  pilot  immediately  called  to  Brown,  who  was  then  aft. 
'  You  are  engaged,  you  are  to  have  15s.,'  and  desired  him  to  take 
the  wheel,  and  send  the  French  sailor  away."  Upon  that  there 
is  some  dispute;  but  admit  for  a  moment  that  the  pilot  was 
anxious  that  Brown  should  be  employed,  recommended  it,  and, 
if  you  please,  urged  it  upon  the  master,  why  he  did  no  more  than 
Mr.  Davis  says  is  the  ordinary  and  usual  custom.  This  waterman  Pilot  not 
was  sixty-five  years  of  age ;  the  pilot  had  no  reason  to  suspect  J^SramwIdinff 
that  the  man  was  utterly  ignorant  of  his  duty;  it  would  be  ^im. 
pressing  the  case  infinitely  too  far  to  say  that  he  was  responsible 
for  that  recommendation.  The  second  fault  imputed  to  the  pilot 
16,  that  he  ordered  Brown  to  take  the  wheel,  sending  away  the 
French  sailor.  We  will  assume  that  to  be  so.  Pray,  gentlemen, 
what  was  Brown  hired  for?  Was  he  not  hired  for  this  very 
express  purpose,  because  he  was  a  waterman  experienced  on  the 
River  Thames,  because  he  understood  English,  and  could  com- 
prehend the  orders  of  the  pilot  ?  There  could  be  nothing  more 
absurd  than  to  take  a  pilot  on  board  for  the  very  purpose  of 
steering,  and  then  to  leave  a  French  sailor  at  the  wheel.  It 
appears  to  me  that  he  did  that  which  every  man  of  common 
sense  would  do  under  the  circumstances.    This  being  so,  it  is 
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1855.  said  in  the  act  on  petition — though  it  has  not  been  much  noticed 
^^^'  ^'  in  the  argument— that  he  ought  to  have  given  special  iustructions 
to  the  waterman  as  to  the  mode  of  steering  the  vessel.  But 
there  were  no  instructions  to  give.  The  tiller  was  not  in  the 
same  state  and  condition  as  is  usual  on  board  French  vessels, 
but  the  same  i^s  it  is  in  English  ships,  with  which  the  waterman 
was  conversant.  The  pilot  gave  his  proper  orders  to  luff,  but 
the  man,  by  some  unaccountable  mistake,  mbunderstood  the 
order,  and  did  the  opposite  to  what  he  was  told.  It  would  be 
contrary  to  justice  to  say  that  the  pilot  was  solely  liable  for  this 
collision;  the  responsibility  must  rest  on  the  owners,  whose 
servant  Brown  undoubtedly  was.  I  pronounce,  therefore,  for 
this  damage,  and  of  course  with  costs. 

Bathurst,  proctor  for  the  barge. 
Rothery  for  the  General  de  Caen. 


THE  PEPPERELL,  Jordan,  Master. 

Collision — Fishing  Cutter,  with  Trawl  down — Rate  of  Speed 

during  dark  Night. 

In  case  of  collision  between  a  cutter  with  her  trawl  down,  and  a  ship  under  sail, 
the  presumption  is  against  the  latter  sailing  at  six-and-a-half  knots  on  a  very 
dark  night,  and  aware  that  she  was  crossing  a  fishing-ground. 

D$e.s.  fTlHIS  was  a  suit  promoted  by  the  carrier  cutter  Leander 
-JL  against  the  American  ship  Pepperell,  to  recover  the  loss 
arising  from  a  collision  between  them  in  the  North  Sea,  about 
twenty  miles  to  the  eastward  of  Smith's  Know!,  at  1*45  a.  m., 
on  the  16th  of  September  last.  The  cutter  was  engaged  in 
fishing  with  her  trawl  down  when  she  was  run  into  by  the 
Pepperell. 

Haggard  and  Jenner  appeared  for  the  Leander ;  Addams  and 
Curteis  for  the  Pepperell. 

Judgment  Dr.  Lushington  : — ^This  is  a  suit  brought  by  the  fishing 

cutter  Leander,  which  was  run  into  by  the  Pepperell,  an  American 
vessel,  of  the  burthen  of  670  tons,  early  on  the  morning  of  the 
16th  of  September.  She  had  a  light  up,  as  the  other  fishing 
vessels  had.  All  the  evidence  demonstrates  to  my  satisfaction 
that  she  had  a  light  hoisted  ;  and  it  is  also  said,  although  I  do 
not  think  it  an  important  itagredient,  that  she  showed  a  turpen- 
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tine  light  as  soon  as  she  saw  the  Pepperell,  at  a  considerable  1865. 
distance.  The  ground  on  which  my  judgment  will  be  founded  ^^'^ 
is  this :  the  Pepperell  was  going  six-and-a-half  knots  an  hour, 
stating  at  the  same  time  that  the  night  was  so  dark  that  she 
could  only  see  vessels  at  the  distance  of  100  to  200  yards  off. 
She  ought  to  have  known  that  she  was  crossing  a  fishing- 
ground,  and  indeed  she  did  know  it,  for  she  states  that  shortly 
before  the  accident  she  saw  many  lights.  From  that  circum- 
stance alone,  that  she  was  going  through  the  water  at  that  rate 
at  that  season  of  the  year,  the  Court  will  pronounce  for  the 
damage. 

JenneTj  proctor  for  the  cutter. 

Engleheart  for  the  Pepperell. 


THE  FEN  IX. 

Salvage — Abandonment — Certificate  for  Costs  under  Sect,  460 

of  Merchant  Shipping  Act. 

When  on  the  alarm  attending  a  collision  the  crew  of  one  veiael  jumps  on  hoard 
the  other,  such  ahandonment  does  not  of  itself  constitute  a  case  of  derelict 
Questions  of  agreement,  or  charges  of  misconduct  brought  against  the  salvors, 
will  be  grounds  for  the  Court  to  certify  for  costs  where  the  sum  awarded  is 
less  than  200{. — §ecut,  when  ordinary  salvage  suits  are  brought  before  it  con- 
trary to  the  intention  of  the  Merchant  Shipping  Act. 

• 

THIS  was  a  suit  instituted  by  the  steam-tug  Charm  and  two  ^^*  ^a 
luggers,  the  Fly  and  the  Dart,  to  obtain  salvage  reward 
for  services  rendered  to  the  brig  Fenix  on  the  19th  of  August 
last.  The  Fenix  having  come  into  coUision  with  another  vessel 
in  the  Gull  stream,  the  Fly  proceeded  towards  them  with  the 
view  of  rendering  assistance.  Before  the  Fly  came  up  the 
vessels  separated,  and  the  brig,  her  crew  having  got  on  board 
the  vessel  with  which  she  came  in  collision,  drifted  towards  the 
Goodwill  Sands.  The  crew  of  the  Fly  succeeded  in  boarding 
her,  after  which  the  Charm  came  up  and  took  her  in  tow.  The 
Dart  was  subsequently  engaged  to  assist  in  the  service^  which 
lasted  three  hours^  and  terminated  in  conducting  the  brig  safely 
to  Ramsgate. 

On  the  part  of  the  owners  it  was  admitted  that  a  valuable 
service  had  been  rendered,  but  it  was  contended  that  there  had 
been  a  want  of  skill  displayed  by  the  salvors  which  materially 
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1855.       detracted  from  itB  merit     The  value  of  the  property  salved 
^^-  ^^-       was  800/. 

Ba^ardwkd  Deane  were  heard  for  the  salvors. 

Twiss  and  Spinhs  for  the  owners. 

Judgment  Db*  Lubhington  : — ^The  present  claim  is  preferred  on  behalf 

of  the  Charm,  which  is  a  small  steam-tug  of  50-horse  power, 

and  also  on  behalf  of  two  luggers^  having,  as  they  contend, 

rescued  the  Fenix  from  imminent  danger,  after  she  had  been  in 

Facts  of  the       contact  with  a  large  ship  called  the  Mobile.     It  appeared  that 

-  ... .  .  at  mid-day,  on  the  19th  of  Ans:ust,  by  some  unaccountable 

Collwion;  and  .    ^  .  .         .  .      ,  .  i_     -»»   i-i 

abandonment     neglect,  the  Fenix  came  in  contact  with  this  ship — the  Mobile; 

of  FenfaL  ^^  Yemx  being  a  brig  of  between  200  and  300  tons,  and  the 

Mobile  a  vessel  of  1,000  and  odd  tons.  These  two  vessels 
came  into  contact  in  the  Gull  stream,  in  consequence  of  which, 
of  course,  the  smaller  vessel  received  the  greater  damage.  What 
degree  of  damage  had  been  received  it  was  difficult,  if  not  im- 
possible, to  ascertain  at  the  moment,  and  for  a  very  obvious 
reason — all  the  persons  on  board  the  Fenix  were  necessarily 
much  excited  at  the  prospect  of  immediate  danger,  and  they 
jumped  on  board  the  Mobile.  The  vessels  were  separated  by 
cutting  away  parts  of  the  rigging  that  held  them  together — ^and 
here  I  may  observe,  that  where  vessels  are  separated,  and  cutting 
^away  takes  place,  it  is  not  very  probable  that  any  of  the  parties 
will  be  able  to  give  any  distinct  account  of  the  quantum  of 
cutting  away  at  the  time.  However,  the  two  vessels  did  separate 
and  the  Mobile  proceeds  on  her  voyage,  without  stopping  to 
inquire  what  had  become  of  the  Fenix.  The  Mobile,  so  far  as 
I  can  judge  from  these  proceedings,  having  a  favourable  wind, 
was  desirous  of  prosecuting  her  voyage  with  expedition,  and  she 
never  ceased,  or  in  any  degree  slackened,  her  speed  on  that 
occasion.  All  she  did  was  this — she  hoisted  a  signal  for  a 
steam-tug — whether  any  special  signal  has  been  a  question  much 
disputed  on  the  present  occasion.  I  should  think  it  )Ht>bable 
that  the  signal  was  not  hoisted  till  after  the  collision,  and  for 
this  reason — it  does  not  appear  that  the  Mobile  stood  in  need  of 
any  steam-tug  at  all,  and  more  especially  one  of  these  small 
dimensions,  she  being  of  such  great  size.  It  is  said,  in  the  first 
place,  that  it  was  the  duty  of  the  Charm,  when  she  saw  the 
signal  hoisted  on  board  the  Mobile,  immediately  to  go  to  that 
vessel  and  not  to  the  Fenix,  It  seems  to  have  been  supposed, 
by  those  who  made  this  statement  for  the  Fenix,  that,  somehow, 
the  crew  of  the  steam-tug  ought  to  have  understood  that  the 
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crew  of  the  Fenix,  then  on  board  the  Mobile,  were  desirous  of       1855. 

going  on  board  their  own  vessel  again.     It  is  true  they  had        ^*^'  ^^' 

seen  the  collision  take  place  at  a  distance;  they  saw  from  the 

mode  in  which  the  Fenix  was  going,  that  it  was  probable  she 

was  abandoned ;  bat  I  do  not  see  how  they  could  arrive  at  the 

conclusion  with  certainty  that  the  signal  was  made  for  them  to 

take  back  the  master  and  crew,  for  they  could  not  know  the 

damage  to  which  the  Fenix  had  been  subjected.     In  fact,  they 

were  in  perfect  ignorance  of  everything  except  that  a  coUision 

had  taken  place.   However  this  may  be,  I  am  of  opinion  that  there 

was  no  obligation  on  the  Charm  to  have  abandoned  the  Fenix — 

for  that  is  the  expression  that  has  been  used ;  on  the  contrary.  The  salvors 

they  did  that  which  was  most  natural,  they  saw  the  vessel  in  ^*^®  po^es- 

distress,  and  whatever  the  state  of  the  wind  and  the  weather, 

being  so  left  without  any  person  navigating  her,  they   were 

justified  in  going  to  the  Fenix,  which  they  found  in  possession 

of  the  crew  of  a  small  lugger,  called  the  Fly.    They  united  with 

the  crew  of  that  lugger  to  save  the  Fenix,  and  were  afterwards 

joined  by  the  persons  from  on  board  the  Dart.    With  regard  to 

the  abandonment  entitling  the  salvors  to  such  a  proportion  as  is 

generally  given  in  cases  of  derelict,  I  am  clearly  of  opinion  that  Abandonment 

they  can  claim  no  such  thing,   because  the  vessel   was  not  a^ase^ofdere^ 

abandoned  in  consequence  of  being  utterly  incapable  of  being  Hct. 

navigated  or  because  she  was  not  seaworthy;  it  was  merely  from 

a  sense  of  imminent  danger,  not  knowing  what  the  consequences 

of  the  collision  might  be.     It  w^s  an  abandonment  for  the  secu-^ 

rity  of  the  person,  accompanied  with  an  intention  of  returning, 

provided  that  life  should  no  longer  be  in  danger.     I  cannot, 

therefore,  consider  this  case  to  be  placed  in  the  category  of 

ordinary  cases  of  derelict.      What  is  the  next   point?     The 

Charm  proceeds  to  tow  this  vessel  to  the  port  of  Rarasgate,  and 

she  is  charged  by  certain  pilots,  in  their  affidavit  made  on  behalf 

of  the  owners,  with  having  run  away  with  her  to  Ramsgate,  for 

that  is  the  expression  they  use.    That  is  a  most  extraordinary 

expression  to  employ,  considering  that  the  vessel  went  six  miles 

in  four  hours.     It  is  an  elopement  at  the  very  lowest  rate  of 

speed  of  which  I  ever  heard.      However,  she  carries  her  in 

safety  to  Ramsgate,  and  the  vessel  is  saved.     It  is  contended  charge  of 

on  the  part  of  the  salvors  that  they  have  been  charged  with  ™>»fonduct 

V  ,  -  •'        .  ,       ^  against  the 

gross  misconduct ;  the  owners  now  say  there  has  been  want  of  salvors, 
skill,  but  as  for  misconduct  we  never  charged  it.  I  must  say 
that  I  think,  from  the  evidence  and  the  affidavits  of  these  two 
pilots,  who  swear  to  the  utmost  extent  they  can  go,  who  swear 
to  inferences  of  which  they  were  totally  and  entirely  ignorant, 
that  there  was  an  intention  to  charge  the  salvors,  if  possible, 
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1865     •  with  gross  misconduct.    They  may  not  have  shown  the  greatest 

^^•^'       skill  and  ability  under  the  circumstances,  but  they  carried  the 

vessel  to  a  port  of  safety  as  rapidly  as  they  could.    I  am  of 

Not  proved,      opinion  that  the  services  were  valuable,  and  that  they  are  not 

detracted  from  by  anything  that  appears  in  the  case.    Then 

we  come  to  the  quantum.     Looking  at  the  number  of  persons 

engaged,  and  the  time  occupied,  I  am  of  opinion  that  150/.  will 

Co»ti  uoder      be  an  ample  reward.    This  brings  me  to  the  question  of  costs. 

c  104,  s.  46o!    I  ftm  forced  to  look  at  the  Act  of  Parliament,  and  I  am  reluctant 

to  raise  a  question  which  may  hereafter  require  considerable 
deliberation.  I  mean  in  this  case  to  give  costs  to  the  salvors. 
If  the  act  does  not  apply  to  this  case,  costs  will  follow  as  a 
matter  of  course ;  but  if  the  circumstances  bring  the  case  within 
the  meaning  of  the  act,  I  have  enough  to  justify  me  in  certifying 
Court  will  not  that  it  is  a  special  case,  and  for  the  following  reasons : — if  the  case 
nuT  auM;  ^'  ^^^  ^  simple  one,  having  reference  merely  to  the  quantum  to  be 

assessed,  to  the  time  the  service  occupied,  the  dangers  incurred, 

and  so  forth,  I  would  not  certify  in  a  case  of  that  kind,  for  I 

am  compelled  to  carry  out  the  Act  of  Parliament,  and  it  is  my 

duty  to  do  so  with  perfect  candour ;  I  will  never  certify  where 

I  think  the  case  ought  not  to  have  been  brought  here,  and  where 

but  win  certify  there  is  not  some  difficulty.     But  in  all  cases  of  agreements, 

difficulty?         which  are  matters  of  difficulty  for  justices  to  decide  ;  in  all  cases 

where  there  are  ^here  there  are  charges,  as  on  the  present  occasion,  for  not 

agreements)  or  »  %  •»     »  * 

charges  of  mis-  going  to  the  Mobile,  as  to  the  mode  in  which  the  Fenix  was 
conduct,  &c      navigated,  and  as  to  whether  the  salvors  were  not  guilty  of 

misconduct  or  neglect,  I  think  it  is  but  fit  that  the  Court  should 
certify,  because  it  must  have  been  the  intention  of  the  legislature 
that  in  some  cases  it  should  certify,  and  there  are  none  where 
there  are  more  difficulties  than  in  these.  In  this  case,  then,  I 
give  150/.,  and,  if  needful,  I  am  ready  to  certify  that  it  is  a 
proper  case  for  costs. 

Deacon,  proctor  for  the  salvors. 
Rothery  for  the  Fenix. 
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1865. 

Df€,  20. 


THE  CALEDONIA,  M'Dowall,  Master. 

Claim  for  Master* s  Wages  under  Sect.  191  of  Merchant  Ship- 
ping  Act,  \S54— Former  State  of  the  Law  —  Course  of  Pro- 
ceeding  under  the  present  Statute, 

The  master  must  bring  hii  claim  for  the  whole  amount  of  wages  due,  and  cannot,  in 
the  first  instance,  go  into  any  account  between  himself  and  the  owners.  The 
owners  may  either  pay  the  wages  claimed,  or  go  into  the  whole  aceount  be- 
tween themselves  and  the  master.  The  mortgagees  in  possession  can  be  in  no 
better  position  than  the  owners — but  501.  paid  by  them  on  account  of  wages 
since  the  vessel  came  into  their  possession  was  held  not  to  open  up  the  whole 
account  incurred  between  the  master  and  owners. 

THIS  was  a  cause  of  subtraction  of  wages,  promoted  by 
James  McDowall,  late  master  of  the  ship  Caledonia,  against 
the  said  ship  and  freight,  and  also  against  Alexander  Macfarlane 
and  David  Forsyth,  the  mortgagees  in  possession  of  the  said 
ship.  In  April,  1854,  McDowall  was  hired  by  Archibald  Gal- 
breath  and  Co.  to  command  the  Caledonia  on  a  voyage  to  Mel- 
bourne, &c.,  and  back  to  a  port  in  Great  Britain,  at  the  wages 
of  200/.  per  annum,  and  a  commission  of  2|  per  cent,  on  the  net 
profits  of  the  voyages.  The  vessel  proceeded  on  the  voyage, 
and  returned  to  the  port  of  London,  under  McDowalPs  command, 
about  the  25th  July,  1A55;  on  the  3rd  August  she  was  taken 
possession  of  by  Messrs.  Macfarlane  and  Forsyth,  as  the  mort- 
gagees, and  McDowall  was  suspended  or  discharged  from  the 
command.  Being  unable  to  obtain  payment,  McDowall  entered 
an  action  in  the  Admiralty  Court,  in  the  sum  of  1000/.,  and 
arrested  the  ship  and  freight.  An  appearance  was  given  for  the 
mortgagees  in  possession,  and  the  vessel  was  bailed.  The  action 
was  entered  at  1000/.  in  order  to  cover  advances  made  by  the 
master  on  account  of  the  ship  and  bills  of  exchange  drawn  by  him 
on  his  owners,  Galbreath  and  Co.,  for  which  he  had  now  become 
liable.  The  master's  claim  for  wages  and  for  the  balance  of  ac- 
count with  the  owners  was  set  out  in  a  summary  petition,  which 
on  the  14th  November  the  Judge  directed  to  be  reformed  by 
omitting  everything  except  what  related  to  the  wages.  Sect.  191 
of  the  Merchant  Shipping  Act,  1854,  under  which  the  master  is 
entitled  to  sue  for  his  wages,  provides,  that  "every  master  of  a  ship 
shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens  and 
remedies  for  the  recovery  of  his  wages  which  by  this  Act,  or  by 
any  law  or  custom,  any  seaman  not  being  a  master  has  for  the 
recovery  of  his  wages ;  and  if  in  any  proceeding  in  any  Court  of 
Admiralty  or  Vice-Admiralty  touching  the  claim  of  a  master  tq 
s.  c 
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1855.        wages,  any  right  of  set-ofTor  counter-claim  is  set  up,  it  shall  be 

^^*^'  ^^'       lawful  for  such  court  to  enter  into  and  adjudicate  upon  all  ques* 

tions,  and  to  settle  all  accounts  then  arising  or  outstanding  and 

unsettled  between  the  parties  to  the  proceeding,  and  to  direct 

payment  of  any  balance  which  is  found  to  be  due." 

The  amount  claimed  for  wages  and  commission  in  the 
amended  petition  was  316/.  The  mortgagees  admitted  certain 
wages  to  be  due,  declared  they  had  no  intention  of  setting  up 
any  right  of  set-off  or  counterclaim,  but  tendered  the  sum  of 
150Z.  in  full  satisfaction  of  all  such  wages,  together  with  such 
costs  as  are  due  by  law.  They  stated  that  5i.  had  been  paid 
to  the  master  on  account  of  wages,  by  the  owners,  previous 
to  the  voyage,  and  that  certain  other  sums  had  been  received 
by  bis  wife  from  the  same  owners  during  his  absence,  and  that 
50/.  had  been  paid  to  him  on  account  of  wages,  since  the  vessel 
had  been  in  possession  of  the  mortgagees,  by  their  agents ;  they 
also  disputed  the  amount  of  profit  on  the  voyage,  on  which  be 
claimed  2}  per  cent,  as  part  of  his  wages. 

Deane  appeared  for  the  master. 

Twiss  for  the  mortgagees  in  possession. 

Jadgment.  Dr«  Lushington  said : — It  is  of  importance  that  there  should 

Master's  claim  be  a  clear  understanding  how  a  master's  claim  for  wages  stands, 
for  wages.         Originally  the  master  had  no  right  to  resort  to  the  Court  of 

Admiralty  for  his  wages,  or  for  anything  due  to  him  from  the 

owners  (a) ;  differing  entirely  from  the  seamen  in  this  respect, 

his  claims  were  considered  as  having  no  reference  whatever  to 

Under  7  &  8     the  ship.    The  first  change  made  was  by  7  &  8  Vict  c.  1 12,  s.  16, 

g/i6  ^'      '      which  gave  masters,  in  case  of  the  bankruptcy  or  insolvency  of 

the  owner  of  the  ship,  the  same  remedies  as  seamen  in  regard  to 

the  recovery  of  wages  due  from  the  owner  of  any  ship  being  a 

British  subject.     A  difficulty  occurred  under  this  Act.     It  was 

customary  for  advance  of  wages  to  be  made  to  seamen,  but  they 

never  made  any  payment  on  account  of  the  ship;  whereas  it  is 

continually  the  case,  that  part  of  the  master's  wages  are  paid, 

say  to  his  wife,  during  his  absence  on  the  voyage,  and  that  he  on 

the  other  hand  makes  considerable  disbursements  on  behalf  of 

the  ship,  and  a  running  account  is  kept  between  him  and  the 

the  Court  could  owners.     Now  this  Court,  under  the  7  &  8  Vict,  had  no  pow.er 

any  account       ^  l?^  into  any  such  account  between  the  owners  and  master;  it 

between  him      ^^s  obliged  to  deduct  from  the  wages  claimed  advances  of  wases 

Md  the  owners,  o  o  "-© 

(a)  Abbott  on  Shipping,  part  5,  c.  4. 
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paid,  but  could  not  give  the  master  the  advantage  of  considering        1856. 
any  advances  or  payments  made  by  him  on  behalf  of  the  owners,       ^^'  20« 
It  came  to  this,  that  the  owners  might  gain,'  but  cauld  never  lose^ 
by  such  a  proceeding.     This  is  remedied  by  the  191st  section  of  Under  17  &  la 
the  Merchant  Shipping  Act,  and  the  law  now  stands  thus :  the  ^'fl'i*''  *^* 
master  in  the  first  instance  can  only  claim  his  wages ;  he,  at  first, 
has  no  power  of  opening  up  any  running  account  between  the 
owners  and  himself;  and  if  the  owners  pay  the  sum  so  claimed 
for  wages  the  master^s  mouth  is  stopped,  at  least  in  this  Court. 
But  if  the  owners  choose  to  avail  themselves  of  any  advances  theCouHhas 
made  by  them,  or  anything  in  the  nature  of  set-off, -they  can  JdjudU»teon 
only  do  so  at  the  risk  of  going  into  the  whole  account  between  the  accoui^t,  if 
the  master  and  themselves,  and  the  Court  has  the  power  to  direct  t^  go  into  17; 
payment  of  any  balance  that  may  be  found  due.     Now,  in  the  ^^erwise  will 
present  case,  the  mortgagees  can  be  in  no  better  position  than  wages  shown  to 
the  owners.     What  they  are  attempting  is   most  unfair,  and  ^^^^^ 
would  defeat  the  whole  intent  of  the  statute;  they,  in  fact,  say, 
We  will  pick  out  of  your  account  with  the  owners  just  such  items 
as  suit  our  purpose,  but  will  have  nothing  to  do  with  the  rest. 
This  the  Court  will  never  consent  to,  and  cannot,  unless  the 
whole  account  is  to  be  gone  into,  take  any  notice  of  the  sums  so 
paid  by  the  owners  on  account  of  wages,  either  to  the  master  or 
his  wife.     As  to  the  50/.  paid  by  the  mortgagees  since  the  con* 
elusion  of  the  voyage,  the  Court  views  it  in  a  different  light   The 
mortgagees  in  possession  were  no  parties  to  the  account  between 
the  master  and  the  owners ;  they  were  not  liable  in  action  at 
common  law  or  in  suit  at  equity.     In  this  proceeding  against 
the  ship  their  liability  was  for  the  wages  alone,  unless  they  chose 
to  go  into  the  general  account,  which  the  Court  will  not  presume 
they  intended,  because  they  paid  60/.,  after  the  conclusion  of  the 
voyage,  on  account  of  their  own  liability.     As  to  the  amount  of 
commission,  it  must  be  referred  to  the  registrar  if  the  parties  can- 
not agree.    I  pronounce  for  the  wages,  less  60/.  paid  by  ^he  mort* 
gagees,  with  costs  to  the  present  time. 

Nicholl,  proctor  for  the  master. 

Batkurst  for  the  mortgagees. 
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1855. 

Dec.  72. 


Jodgment. 


Sute  of  night 
luid  weather. 


THE  JULIANA,  T.  Cleghorn,  JfasUr. 

CoUuian — Nan- Exhibition  of  Light  at  Night — Lapse  of  Time 

in  bringing  Action. 

A  fishing  sloop  was  run  down  at  night  ahout  ten  miles  off*  the  Eddjstone  light,  and 
sunk  ;  held,  that  she  could  not  recover  in  an  action  for  damage,  for  she  saw 
the  other  ▼essel  at  some  distance,  but  showed  no  light  herself,  as  directed  by 
the  Admiralty  regulations  (a),  issued  in  pursuance  of  the  29oth  sect,  of  Mer- 
chant Shipping  Act:  the  opinion  of  the  Court  being  that  if  she  had  shown 
a  light  the  collision  would  not  have  taken  place. 

THIS  was  a  suit  promoted  by  the  trawl  sloop  Fear-not 
against  the  bark  Juliana,  to  recover  for  a  total  loss  occa- 
sioned by  a  collision  between  them,  at  9  p.  m.  on  the  24th 
of  November,  1854,  about  ten  miles  from  the  Eddystone 
lighthouse.  The  sloop  was  proceeding  to  her  fishing-ground 
close-hauled  on  the  starboard  tack,  when  she  observed  the 
barque,  according  to  her  account,  distant  about  half-a-mile, 
steering  down  Channel  free  before  the  wind.  The  barque, 
according  to  the  sloop's  statement,  altered  her  helm  three  times, 
and  finally  ran  into  her,  in  consequence  of  which  she  speedily 
sank,  the  crew  being  saved  by  boarding  the  barque.  The  barque, 
of  the  burthen  of  246  tons,  bound  from  London  to  Dominique, 
denied  that  she  had  so  altered  her  helm,  and  attributed  the  acci- 
dent to  the  sloop  not  exhibiting  a  light. 

The  Court  was  assisted  by  Captains  Farrer  and  Owen, 

Robinson  and  Bayford  appeared  for  the  sloop ;  Addams  and 
Twiss  for  the  barque. 

Dr.  Lushington,  without  hearing  counsel  for  the  Juliana,  or 
formally  summing  up  the  case  to  the  Elder  Brethren,  said : — We 
are  of  opinion  that  it  is  impossible  that  this  action  can  be  main- 
tained against  the  Juliana  under  the  circumstances  which  are 
stated  in  this  evidence ;  and,  without  any  reference  at  all  to  the 
testimony  of  the  witnesses  who  have  been  examined  on  the  part 
of  the  Juliana,  let  us  consider  for  a  moment  what  is  the  evidence 
given  and  the  statements  made  on  behalf  of  the  Fear-not,  the 
vessel  which  was  unfortunately  destroyed.  According  to  their 
statement  it  was  a  clear  and  starlight  night.  Now  tlie  represen- 
tations with  respect  to  the  weather  made  on  the  one  side  and  on 
the  other  generally  require  to  be  taken  with  some  deductions ; 

(a)  See  App.  1. 
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but,  for  the  purpose  of  the  present  argument,  I  will  presume  it        1855. 
to  be  a  clear  night — not  particularly  dark,  not  particularly  clear.  ^^' 

There  were  two  persons  only  on  the  deck  of  the  sloop,  the 
master  being  below   and   asleep  ;    the  boy  not  being  proved 
where — one  statement  being  that  he  was  counting  the  fish  and 
putting  them  aside,  the  other  that  he   was  with  the  master, 
and  probably  asleep  too ;   but  that  is  of  no  importance.     She 
was  in  charge  of  the  mate,  and  one  other  person,  a  boy  about 
nineteen,  the  apprentice.    They  say  they  saw  this  large  vessel 
(nearly  300  tons)  coming  down  channel,  with  a  light  clearly 
exhibited,  and,  according  to   their  statement,  it  was  about  a 
quarter  of  a  mile  distant.    They  had   ample  opportunity  to 
have  hoisted  a  light  themselves,  if  they  had   thought  fit  so  The  sloop 
to  do.     Why  did  they  not  do  it?    They  give  two   reasons;  "n^'ISing^^e' 
first,  it  might  have  puzzled  a  vessel  coming   down   channel,  Juliana, 
secondly,  they  did  liot  think  it  necessary  under  the   circum- 
stances of  the  case.     I  am  not  going  to  dwell  on  the  fact  of 
the  Juliana  having  been  discovered  at  so  short  a  distance  by 
those  on  board  the  sloop,  for  that  would  go  into  another  part 
of  the  argument ;  at  the  same  time  I  should  observe,  that  there 
is  a  great  difference  as  to  time  and  distance ;  some  of  the  wit- 
nesses say  that  from   ten   minutes  to   a   quarter  of  an  hour 
elapsed  before  the  collision;  others  say  that  they  saw  her  a 
quarter  of  a  mile  off.     Under  these  circumstances  the  collision 
took  place.     I  now  come  to  the  Act  of  Parliament.     I  wish  I 
could  use  any  terms  strong  enough  to  induce  those  who  navigate 
vessels  round  the  coast  to  believe  that  they  must  pay  attention  Necetsity  of 
to  this  Act  of  Parliament.     I  regret  that  on  so  many  occasions  the  statute, 
the  Court  has  seen  how  greatly  this  Act  of  Parliament  has  been 
disregarded.     Many  cases  have  been  made  to  turn  on  the  point 
I  am  discussing, — the  omission  to  hoist  a  light  when  another 
vessel  was  seen  to  be  approaching.   Then  comes  another  question,  Waa  the  omis- 
whether  the  omission  to  hoist  a  light  was  or  was  not  the  occasion  iiX\he  ooca* 
of  the  collision.     That  leads  to  a  disquisition,  very  often  a  nice  sion  of  the 
disquisition,  of  circumstances,  the  evidence  respecting  which  is 
entirely  conflicting,  and  it  is  exceedingly  difficult  to  come  to  any 
safe  conclusion.     But  there  is  one  conclusion  to  which  the  Court 
can  come,   namely,  that  the   safeguard  which   the  legislature 
intended  to  provide  has  been  neglected.     The  298th  section  of 
the  Merchant  Shipping  Act  is  in  these  words : — *'  If,  in  any  case 
of  collision,  it  appears  to  the  Court  before  which  the  case  is  tried 
that  such  collision  was  occasioned  by  the  non-observance  of  any 
rule  for  the  exhibition  of  lights,  or  the  use  of  fog  signals,  issued 
in  pursuance  of  the  powers  hereinbefore  contained,  or  of  the  fore- 
going rules  as  to  the  passing  of  steam  and  sailing  ships,  or  of 


22  HIGH  COURT  OF  ADMIBAL'n'. 

1^55.        the  foregoiog  rule  as  to  a  steam  ship  keeping  to  that  side  of  a 

^'^'  ^        naiTOW  channel  which  lies  on  the  starboard  side,  the  owner  of 

the  ship  by  which  such  rule  has  been  infrin|^ed  shall  not  be 

entitled  to  recover."    The  simple  question  is,  whether,  on  this 

eridence,  the  Court,  and  the  geuUenien  by  whom  it  is  assisted, 

believe  that  the  collision  was  occasioned  by  the  non-obserrance 

of  that  nde  ?    We  all  know  that  ^uch  a  night,  as  it  is  stated  to 

have  been,  requires  the  exhibition  of  a  light  when  you  see  a 

Teasel  approaching.     How  are  we  to  try  the  probabilities  of  this 

case^supposing  that  a  light  had  been  exhibited  ?     If  a  light  bad 

U"jta,"t)ie    been  exhibited,  under  the  circumstances  does   it  not  almost 

kBuouioed.  amount  to  a  certainty  that  those  on  board  the  Juliana  would 

have  seen  the  fishing  sloop  in  time,  and  would  have  avoided 

her?    Then,  what  is  the  other  conclui^ion  to  which  the  Court 

must  eome  ?     If  the  exhibition  of  a  light  would  have  prevented 

the  collision,  surely  the  n<Hi-exhibition  of  it  was  the  occasion 

of  the  collision.      Of  that  I  can  entertain  no  doubt,  and  the 

gentlemen  by  whom  I  am  assisted  are  of  opinion  with  myself, 

therefore,  that  the  action  cannot  be  maintained.      I  do  hope 

that  this,  among   other  instances,  may  be   a   warning  to  all 

those  concerned  in  shipping  matters,  that  they  must  attend  to 

the  provisions  of  the  Act  of  Parliament;   if  they  do  not,  and 

vessels  are  run  down,  they  can  neither  recover  in  this  Court  nor 

EvidnKeukea  in  any  Other  court  whatever.     Great  inconvenience  has  arisen  in 

timecin^      this  case  from  delay  in  bringing  the  action;  the  inevitable  con- 

TCT7  little  it'     sequence  of  such  delay  is,  that  the  testimony  of  the  witnesaea 

pended  upon        ,  ^  ,  i-        m  ■  e    , 

fbrdctiiioF      ooes  not  deserve  creuiL     Ihere  is  one  oi  these  witnesses,  an 

circumitiDcii*    apprentice  on  board  the  sloop,  who  I  believe  intended  to  give  his 

GMxe.  evidence  wiU)  perfect  correctness.      A^er  it  had  been  taken  in 

chief  he  corrected  it,  but  it  is  manifest  that  in  two  particulars  he 

had  no  recollection  of  the  facts  and  circumstances.     He  says  : 

"  I  beg  to  say,  that  though  I  have  awom  I  called  the  mast^  to 

get  up  to  save  his  life,  though  I  have  sworn  that  I  gave  my  band 

to  the  boy  to  save  his  life,  yet,  upon  recollection,  I  do  not  know 

diat  I  did  any  thing  of  the  sort"    That  shows  that  after  such  a 

lapse  of  time  there  is  no  possibility  of  relying  on  the  testimony 

Df  the- witnesses,  either  on  the  one  side  or  on  the  other.     1  must 

dismiss  the  suit  with  costs. 


L 


Tebhi,  proctor  for  the  sloop. 
F.  Clarhton  for  the  Juliana. 
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THE  CLYDE,  James  Watt,  Master. 

OhjecUon  to  Report  of  Registrar  and  Merchants — ColUsUm — 
Total  Loss — Principles  of  estimating  Value^JSvidence, 

The  Court  will  not  interfere  with  the  report  of  Registrar  and  Merchants  unless  it 
is  fully  convinced  that  they  are  in  error.  The  principle  of  estimating  damage 
is  restitutio  in  integrum.  In  case  of  a  total  loss  the  market  value  of  the  ship 
just  prior  lo  the  collision  is  what  the  owner  is  entitled  ta  The  owner^s 
affidavit  of  prime  cost,  unsupported  by  documentary  proofs,  is  not  sufficient 
evidence  to  produce  legal  conviction. 

TmS  WM  originally  a  cause  of  collision  promoted  by  the 
collier  schooner  George  and  Eliza  against  the  steamier 
Clyde.  When  the  case  came  on  for  hearing,  the  Court,  assisted 
by  Trinity  Masters,  came  to  the  conclusion  that  the  steamer  was 
the  wrongdoer,  and  referred  the  case  to  the  Registrar  and 
Merchanta  to  ascertain  the  amount  of  damage  done.  A  claim 
was  made  for  the  schooner,  amounting  to  2,800Z.  which  they 
reduced  to  1,830/.  and  reported  accordingly.  Objection'  waa^ 
now  taken  to  their  report 

Addams  and  Twiss  appeared  in  objection  to  the  report. 
Haggard  and  Robinson  in  support  of  it. 

Dr.  Lushington: — The  present  question  arises  in  consequence  judgment 
of  a  collier  schooner,  named  the  George  and  Eliza,  of  125  tons 
registered  burthen,  belonging  to  the  port  of  Faversham,  baving 
been  run  down  by  the  steam-vessel  the  Clyde.     When  the  case 
came  on  to  be  heard  by  the  Court,  with  the  assistance  of  Trinity 
Masters,  it  was  of  opinion  that  the  Clyde  was  to  blame  for  tiiat. 
collision,  and,  consequently,  that  the  owner  of  the  schooner  must' 
be  recompensed  for  the  loss  he  had  sustained.    The  present  ques- 
tion is  what  the  loss  really  was  which  he  suffered  in  consequence 
of  the  collision.    The  owner  of  the  George  and  Eliza  made  a 
claim  amounting  to  2,8U0/.,  which  claim  was  considered  by  the 
Registrar  and  Merchants,  who  had  the  benefit  of  having  the  owner 
before  them,  and  also  other  evidence,  and   they  reduced   the 
claim  to  1,830/. — taking  off,  therefore,  970/.    What  the  Court  is 
under  the  painful  necessity  of  deciding  is,  whether  the  Registrar 
and  Merchants  were  correct  in  the  deduction  they  made,  or 
whether  the  Court  ought  to  make  any  and  what  addition  to  the 
sum  they  have  allotted  as  the  sufficient  value  of  the  vessel.     As  compenMtion 
to  the  principle  upon  which  the  Court  proceeds  in  these  cases,  |P  ^^^  ^^ 

collision. 


24  HIGH  COURT  OF  ADMIRALTY. 

1856.       there  is,  I  appreliend,  no  doubt  whatever.    That  has  beea  laid 
'^^•^'        down   in   the  Gazelle  (a),   namely,   that   wherever  damage   is 


done  by  one  vessel  to  another,  the  parties  are  to  be  restored  into 

the  same  state  as  they  were  before  the  accident ;  that  is  to  say. 

The  leading      they  are  to  have  the  full  value  of  the  property  lost ;  reitiiutio  in 

riiMtuio  in       integrum  is  the  leading  maxim:    The  value  is  the  market  price 

imiegntm.  ^^  ^jjg  ^j^g  q(  ^jj^  destruction  of  the  property,  and  the  difficulty 

is  to  ascertain  what  would  be  its  market  price.  It  was  stated 
by  Dr.  Twiss,  referring  to  the  Gazelle^  that  a  party  was  in  a  better 
situation  who  received  only  partial  damage,  than  one  whose  pro- 
perty was  totally  destroyed.  That  is  undoubtedly  true,  but  it 
PwrtUldamage.  does  not  affect  the  principle.     In  case  of  partial  damage,  the 

party  claiming  to  be  restored  in  integrum  gains  the  advantage  of 

having  sound  timber  put  into  the  vessel,  instead  of  that  which 

had  been  deteriorated  by  wear  and  tear.    That  arises  from  the 

necessity  of  the  case.    You  could  not  select  timber  of  the  same 

kind  as  that  which  was  in  the  vessel  before  the  collision ;  you 

could  not  ascertain  what  degree  of  deterioration  had  taken  place, 

nor  could  you  put  the  vessel  precisely  in  the  situation  in  which  she 

was  before.     I  therefore  stated  in  the  Gazelle  that  the  ordinary 

deduction  of  one  third  of  the  cost  of  the  substitution  of  new 

timber  for  old,  which  it  appears  had  been  the  practice,  could 

not  be  maintained ;   but  that  is  not  applicable  to  this  case.     I 

was  entirely  supported  in  that  judgment,  though  the  practice 

of  the   Court   had   been  to  the  contrary,  by  the  decision  of 

Mr.  Justice  Cresswell  at  Newcastle,  and  which  was  afterwards 

In  cafM  of        supported  at  common  law.      There  was  another  case   which 

Court ^ookfl  to    c^oje  before  the  Court  where  the  vessel  was  totally  lost  and 

the  market        destroyed  (i).     A  claim  was  made  for  consequential  damage, 

time  of  the        but  the  Court  held  it  had  no  discretion  in  the  matter.     All 

^^^^  the  remedy  it  could  give  was  that  of  putting  ou  the  vessel  at 

the  time  she  was  lost  a  market  price ;  whereas,  in  cases  of 

partial  loss,  there  are  other  claims,  such  as  demurrage,  and  so 

on,  which  are  always  compensated.    Therefore,  what  we  have 

now  to  look  at  is,  what  would  the  vessel  have  fetched  in  the 

How  to  ascer-    market  at  the  period  of  its  destruction.     In  order  to  ascertain 

Cost  of  build-    *'"^>  there  are  various  species  of  evidence  that  may  be  resorted 

ingoneele-       to — for  instance,  the  value  of  the  vessel  when  built.     But  that 

is  only  one  species  of  evidence,  because  the  value  may  furnish  a 

very  inferior  criterion   whereby  to  ascertain  the  value  at  the 

but  affected  by  moment  of  destruction.    The  length  of  time  during  which  the 

an?"h!rri8e"'     ^^8el  has  been  used,  and  the  degree  of  deterioration  suffered, 

and  fall  of  the    will  affect  the  original  price  at  which  the  vessel  was  built     But 

(a)  3  Notes  of  Cases,  75. 

(6)  Columbus,  3  W.  Rob.  158. 
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there  is  anotlier  matter ,  infinitely  more  important  than  this —        1866. 
known  even  to  the  most  unlearned — the  constant  change  which  ^*'  * — 

takes  place  in  the  market  It  is  the  market  price  which  the 
Court  looks  to,  and  nothing  else,  as  the  value  of  the  property. 
It  is  an  old  saying,  ''  The  worth  of  a  thing  is  the  price  it  will 
bring.''  Under  these  circumstances  the  Court  is  called  to  review 
the  report  of  the  Registrar  and  Merchants — or,  in  other  words, 
the  Court  is  called  on  to  act  in  the  nature  of  a  court  of  appeal, 
because  this  case  has  already  undergone  investigation  by  persons 
fully  competent  to  form  an  opinion  themselves.  It  has  been 
investigated  by  the  Registrar,  who  is  accustomed  to  look  at 
questions  of  this  kind,  which  seldom  come  before  the  Court ; 
and  it  has  also  been  investigated  by  the  two  gentlemen  who 
attended  him,  one  of  ^hom  is  very  conversant  with  shippings 
The  Court,  before  it  would  reverse  a  report  of  the  Registrar  and  Indisposition 
Merchants  made  under  such  circumstances,  must  be  convinced  hiterfere^wUh** 
in  its  own  mind  that  they  have  miscarried,  and  that  what  they  report  of  Re- 
have  brought  in  as  the  value  of  the  vessel  is  really  ^nd  truely  Iferchants. 
insufficient.  It  is  not  in  a  case  of  doubt  that  the  Court  would 
be  justified  in  reversing  a  report  of  this  kind.  There  may  be 
many  reasons  for  this.  Not  only  are  merchants  more  competent 
to  tell  the  value  of  property  of  this  description  than  the  Court 
could  be  if  left  to  its  own  decision,  but  they  have  the  advantage 
of  hearing  evidence  with  minds  prepared  by  their  knowledge  and 
experience  to  judge  of  it — knowledge  and  experience  which  the 
Court  can  only  pretend  to  have  in  the  most  inferior  degree. 
That  is  not  all :  they  have  the  opportunity  of  examining  those^ 
who  bring  in  the  claim— of  examining  the  owner  of  the  ship, 
asking  what  questions  they  think  fit  to  put— and  they  have 
power  to  call  for  documents  in  support  of  the  claim  made. 
These  furnish  the  strongest  reasons  why  no  Court  should  reverse 
a  report  of  this  description,  except  upon  very  strong  and  con- 
clusive evidence.  At  the  same  time  I  fully  admit  that  it  is  the 
duty  of  the  Court,  when  an  objection  is  taken,  to  look  narrowly 
to  the  whole  thing.  It  is  its  duty  to  decide  the  question  by 
evidence ;  and  it  is  the  duty  of  the  Court,  if  it  wholly  disagrees 
with  the  judgment  of  the  Registrar  and  Merchants,  to  do 
justice  to  the  parties,  and  to  alter  the  report  they  have  made. 
This  brings  me  to  the  evidence.  The  first  criterion  on  which  it  Evidence  in 
appears  much  reliance  has  been  placed  by  the  owner  of  the  ^^^' 
vessel  is  the  original  cost,  which  he  states  in  his  affidavit  to  Prime  cost  as 
amount  to  3,070/.     Let  me   not  be  misunderstood.     In  the  »^*®<*^y  _ 

'  owner  on  ftlii- 

observation  I  am  about  to  make,  I  by  no  means  intend  to  assert  ^avit 
that  this  gentleman,  in  representing  the  value  of  the  schooner, 
has  represented  it  greater  than  be  believes  it  to  be,  but  at  the 
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1856.       same  time  I  roast  say  the  evidence  is  wholly  unsatisfactory  on 
1-! —  principleg  of  law.    Let  us  see  liow  the  case  stands.     Here  is  the 


affidavit  of  a  party  interested  in  putting  the  highest  value  on  the 
property  destroyed.  He  either  built  the  yessel  himseir,  or 
caused  it  to  be  built  under  his  superintendence^  of  the  finest 
oak  and  timber  of  the  best  description,  but  he  did  not  brings 
Unsupported  before  the  Registrar  and  Merchants  one  single  atom  of  docu- 
tary  proof.  '  mentary  proof  in  corroboration  of  his  statement.  I  am  at  loss 
to  consider  why<  he  did  not  do  so.  I  am  of  opinion  they  could 
hardly  come  to  any  other  conclusion  than  what  they  did,  in  the 
absence  of  proof  on  a  point  so  indispensably  necessary  to  found 
a  legal  judgment  on  the  case.  It  is  a  di6fereat  thing  to  say,  I  do 
not  credit  a  person  on  oath  when  he  makes  an  affidavit,  and 
'  to  say  there  is  no  competent  proof  of  the  fact,  when  he  has  it  in 
his  power  to  give  in  documentary  evidence,  so  as  to  put  the 
question  beyond  doubt  as  to  the  original  price.  This  is  the  more 
important,  in  my  opinion,  because  I  think  all  the  evidence  pro- 
duced on  the  part  of  the  owner  has  been  evidently  grounded  on  the 
affidavit  of  the  owner  as  to  the  cost  incurred.  They  did  not  form 
their  opinion  upon  documents  submitted  to  them,  showing  the  price 
of  labour  and  the  materials  which  go  to  constitute  the  expenses  of 
building  a  ship,  but  what  they  state  is  merely  a  conjecture  on  the 
statement  the  owner  has  made  to  them.  Therefore,  I  must  say, 
that  as  far  as  the  actual  cost  of  the  ship  is  concerned,  the  evidence 
is  by  no  means  satisfactory  to  my  mind.  I  should  further  observe 
that,  although  I  have  but  little  practical  knowledge  on  the  sub- 
ject, still  I  must  not  divest  myself  of  that  scintilla  which  I  have 
acquired  in  this  Court  and  elsewhere,  and  I  must  say  the  ex- 
pense of  building  this  vessel,  even  admitting  her  to  be  a  first 
class  ship,  strikes  my  mind  as  most  extraordinary.  It  was, 
therefore,  the  more  incumbent  upon  this  gentleman  to  produce 
this  evidence,  because,  according  to  him,  the  vessel  was  of  extra- 
ordinary strength  and  peculiar  build.  It  therefore  became  hint 
to  satisfy  the  Registrar  and  Merchants  that  his  evidence  was 
confirmed  by  the  best  evidence  which  the  case  would  afford. 
Wear  and  tear  With  respect  to  wear  and  tear,  I  do  not  know  that  it  is  necessary 
of  ship.  f^^  j^g  ^  make  any  further  observation  on  that  matter,  for  I  do 

not  know  that  that  was  a  matter  upon  which  there  was  much  con- 
Not  classed  at  flict  between  the  parties.  There  is  another  circumstance  which 
Lloyd's.  j^g  appear  to  me  unfortunate,  as  far  as  relates  to  the  evidence 

in  this  case,  namely,  that  this  vessel  was  not  classed  at  Lloyd's. 
If  she  had  been  classed  at  Lloyd's,  we  should  have  had  another 
element  whereupon  to  build  a  conclusion  as  to  her  value ;  but 
not  having  been  so  classed,  for  some  reason  that  does  not  appear, 
and  which  it  is  not  necessary  to  investigate,  the  Court  is  de- 
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prived  of  the  advantage  which  might  have  been  afforded  by  it        1866. 

if  she  had.    This  is  the  state  of  the  evidence  on  the  one  side.  ^l—l — 

When  I  look  to  the  other  side,  there  is  the  evidence  of  persons  AdTene  e?i- 
who  never  had  the  advantage  of  peeing  the  vessel  in  question  ;  g^ns  who  never 
and,  therefore,  if  the  matter  stood  in  opposition,  th^  one  side  to  >&^  ^^h 
the  other,  if  my  judgment  was  to  be  grounded  upon  that,  I  must 
give  the  preference  to  the  evidence  of  men  of  experience,  who  had 
had  an  opportunity, of  seeing  the  vessel.    But  that  is  not  the  case 
here,  because  the  witnesses  on  the  part  of  the  owner  are  all  pro- 
ceeding on  the  supposition  of  the  original  cost  of  the  vessel  as 
stated  to  them  by  him.     It  is  impossible  to  say  that  these  gentle-  but  are  never- 
men,  Mr.  Westbrook,  Mr.  Bailey,  Mr.  William  Allen,  and  others,  petcnt'tcTform 
are  not  persons  competent  to  form  an  opinion  of  what  would  be  f"  opinion  of 

,       .  .      ,  her  value  in 

the  ordinary  price  in  the  market  of  a  vessel  of  this  size  and  de-  the  market, 
scription  at  the  time  she  was  lost.     I  must  say  I  place  some 
value  on  their  evidence  for  this  reason,  they  do  not  come  from  the 
place  where  the  other  witnesses  do.    The  other  witnesses  come 
from  the  neighbourhood  where  the  owner  resides,  from  Faver- 
sham,  and  the  Court  must   be   on  its  guard  where  evidence 
comes,  as  this  does,  from  the  immediate  neighbourhood  where 
the  claim  is  made.     Upon  the  whole,  I  am  not  satisfied  that  the 
Registrar  and  Merchants  have  come  to  an  erroneous  conclusion. 
I  must  confirm  the  report.     But  in  coming  to  this  conclusion)  Report  con- 
having  given  great  consideration  to  this  case,  I  do  not  think  I  ^***jq  ^"^ 
ought  to  condemn  the  parties  in  the  costs,  for  I  have  entertained  his  own  costs, 
a  doubt,  and  have  taken  some  time  to  deliberate  in  my  own 
mind  before  I  came  to  the  conclusion  at  which  I  have  arrived. 
Each  party  is  to  pay  his  own  costs. 

F.  Clarksony  proctor  objecting  to  the  report 

Toller  in  support  thereof. 
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THE  CALYPSO,  W.  Retxolos,  Master. 

Damage — Both  Vessels  in  fault— No  Cross-action — Smhsequemt 

SkU. 

The  owners  of  the  ship  A.  brought  an  action  in  a  cause  <^  damage  against  the 
owners  of  B.  The  Court  found  both  to  blame ,  no  cross-action  bad  been 
entered  pending  those  proceedings.  Subsequently  the  owners  of  B.  entered 
an  action  in  a  cause  of  damage  against  the  owners  of  A^  who  gave  an  appear- 
ance under  protest.  Held,  that  the  owners  of  A.  most  gi^e  an  absolute 
appearance,  though  a  cross-action  in  the  first  instance  would  have  been  the 
proper  course.     Protest  overruled,  but  without  costs. 

THIS  was  an  action  for  damage  arising  from  collision^  brooght 
by  the  owners  of  the  Equivalent  against  the  owners  of  the 
late  bark  Calypso.  On  20th  December,  1855,  F.  Clarkson, 
on  behalf  of  the  owners  of  the  Equivalent,  returned  into  Court 
a  monition  personally  served  on  the  owners  of  the  Calypso  in  an 
action  of  damage  entered  at  2,200L  Ring,  for  the  owners  of 
the  Calypso,  appeared  to  this  monition,  but  under  protest,  on 
the  grounds  set  forth  in  an  act  on  petition,  namely,  that  on  the 
1st  February,  I8'>5,  he  (Ring)  had  entered  an  action  in  tlie  sum 
of  1,400/.  on  behalf  of  the  Calypso  against  the  Equivalent  in  a 
cause  of  damage ;  that  F  Ciarkson  appeared  for  the  Equivalent; 
that  the  cause  was  re<]^ularly  prosecuted  ;  and  that  on  the  29th 
October,  1855,  the  Judge,  assisted  by  Trinity  Masters,  had  pro- 
nounced that  the  collision  in  question  was  caused  by  the  default 
of  both  vessels,  and  that  the  damages  arising  therefrom  ought  to 
be  borne  equally  by  the  owners  of  both  vessels ;  and  Ring  allied 
that  the  action  now  entered  by  Ciarkson  was  in  respect  of  the 
damage  pretended  to  have  been  sustained  by  the  Equivalent  in 
consequence  of  the  saicf  collision  with  the  Calypso,  and  not  in 
respect  of  any  other  or  different  collision ;  and  Ring,  submitting 
that  any  action  by  or  on  behalf  of  the  owners  of  the  Equivalent 
against  the  Calypso  in  respect  of  the  said  collision  ought  to  have 
been  entered  before  the  action  on  the  part  of  that  vessel  against 
the  Equivalent  in  respect  thereof  had  been  adjudicated  upon, 
prayed  that  his  parties  might  be  dismissed  from  this  suit,  and 
from  all  further  observance  of  justice  therein. 

The  Queens  Advocate  and  Bat/ford  argued  in  support  of  the 
protest. 

Addams  and  Twiss,  contra. 
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I 

Dr.  Lushingtom  : — The  question  which  arises  in  this  case  is        1856. 
as  follows  :  but  I  would  first  observe  that  I  intend  to  decide  only       ^^^  *^' 


the  point  now  before  me,  and  not  to  express  any  opinion  on  ques-  Judgment 
tions  that  may  arise  afterwards.  It  appears  that  Mr.  Clarkson,  on 
behalf  of  the  Equivalent,  returned  a  monition  personally  served 
on  the  owners  of  the  Calypso  in  a  cause  of  damage ;  and  the 
question  which  I  have  to  determine  is,  whether  the  defence  set 
up  in  this  act  on  petition  is  sufficient  to  induce  me  to  decide 
that  the  monition  ought  not  to  be  enforced  against  these  par- 
ties? Mr.  Ring's  statement  on  behalf  of  the  owners  of  the 
Calypso  is,  that  there  has  been  a  previous  action  in  which  they 
were  Plaintiffs  against  the  Equivalent,  the  owners  of  which  are 
prosecuting  the  suit  through  the  medium  of  this  monition.  He 
says  this  was  a  question  of  collision ;  and  that  the  Court,  with 
the  assistance  of  Trinity  Masters,  came  to  the  conclusion  that 
both  parties  were  to  blame.  It  is  not  denied  that  such  is  the 
state  of  facts;  but  the  question  for  me  now  to  determine  is, 
whether,  in  this  stage  of  the  case,  I  consider  that  sufficient  to 
sustain  the  protest  entered  into  ?    The  usual  practice  is,  that  Usual  practice 


18  to  enter  a 


when  one  vessel  has  been  proceeded  against  in  a  cause  of  colli- 

»  ^      o  cross-action, 

sion,  and  the  owners  of  the  other  think  they  have  any  chance  of  andfortbeproc 

obtaining  a  decree  in  their  favour,  to  enter  a  cross  action,  and  Jhat^ecSon 

it  is  generally  agreed  between  the  practitioners  that  the  decision  >°  <>««  «>»« 

in  the  one  case  shall  govern  the  decision  in  the  other.     I  am  not  the  other. 

aware  that  it  is  in  the  power  of  the  Court,  if  the  proctors  were  not 

consenting  to  such  agreement,  to  say  that  both  actions  should  be 

governed  by  the  one,  as  a  matter  of  right.    Fortunately,  I  am  glad 

to  observe  that  the  usual,  indeed  the  uniform,  practice  is,  that  the 

decision  in  the  one  action  shall  govern  the  other.     Undoubtedly 

it  is  advantageous,  because  it  tends  to  save  an  expense  which 

would  attend  a  second  investigation  of  the  question.     Upon 

the  present  occasion,  the  owners  of  the  Equivalent  being  the  This  course  not 

party  originally  proceeded  against  by  the  Calypso,  contented  pre^nt  ewe.  * 

themselves  with  denying  that  those  on  board  their  vessel  had 

been  guilty  of  any  neglect,  or  of  misconducting  themselves  so  as 

ix}  render  them  liable  to  the  action  brought  against  them.  *  Now, 

upon  what  principle  is  it  that  I  am  to  exclude  the  owners  of  the 

Equivalent  from  bringing  an  action  in  a  cause  of  damage,  when 

I  have  no  right  to  presume  what  course  they  will  follow  or 

what  facts  they  will  allege  ?     I  am  clearly  of  opinion  I  can  do 

no  such  thing.     If  one  party  thinks  fit  to  lie  by  and  see  the 

result  of  another  action,  I  have  no  means  of  compelling  that 

party  to  say,  ''I  am  Defendant;  I  also  will  become  Plaintiff." 

The  Court  regrets  that  the  hearing  of  these  cases  should  be 

protracted;    but  at  the   same  time  it  cannot  act   from   any 
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JOM,  12. 


But  the  partj 
18  not  thereby 
estopped. 


Court  wSl  not 
however  en- 
courage such 
proceedings, 
and  will  not 
give  oosts. 


feeling  of  that  kind,  and  do  that  which  it  is  now  called  upon 
to  doy  and  say  that  an  action  having  been  brought  by  A.  B. 
against  G.  D.,  C.  D.,  in  consequence  of  anything  that  occurred 
in  that  trial,  shall  be  estopped  from  bringing  .aa  action  against 
A.  B.  I  decide  nothing  but  that  the  party  is  not  estopped. 
The  Court  does  not  decide  what  shall  be  the  effect  of  the 
decision  in  the  previous  case ;  it  does  not  decide  what  may  be 
pleaded  in  bar.  That  is  not  the  question.  It  appears  to  me 
that  this  question  has  been  raised  prematurely ;  and  it  seems  to 
have  been  thought  that  tlie  Court  would  consider  the  case, 
as  if  a  libel  had  been  given  in,  and  facts  and  circumstances 
had  been  pleaded  in  bar.  I  am  not  considering  what  is  a  plea 
in  bar,  but  whether  this  is  a  good  protest.  I  am  of  opinion 
that  I  must  overrule  the  protest.  I  shall  not  give  costs.  I 
never  will  encourage  this  course,  namely,  the  party  defendant  in 
a  case  waiting  the  effect  of  an  investigation,  lying  by,  and  then 
bringing  another  action.  Not  only  will  I  not  encourage  it,  but 
I  will  in  every  stage,  as  far  as  it  is  in  my  power,  through  the 
medium  of  costs,  gneatly  discourage  it.  On  the  present  occasioa 
I  must  overrule  the  protest,  but  without  costs ;  a  cross-action 
ought  to  have  been  entered  originally. 


F.  ClarksoUf  proctor  for  the  Equivalent 
Ring  for  the  Calypso. 


H.  M.  S.  SWALLOW.  J.  N.  King,  Commander. 
Collision— Practice—  Costs  against  Queen^s  Ship, 

The  Court  of  Admiralty  cannot  take  any  notice  of  what  took  place  at  a  Court  of 
Inquiry  in  deciding  who  is  the  party  to  blame  in  case  of  collision.  Costs  will 
be  given  against  a  Queen's  ship  when  pronounced  in  fault. 

Jon.  24.  r  I IHIS  was  an  action  brought  by  the  brig  Leila  against  Mr. 
-a-  King,  the  officer  in  command  of  her  Majesty's  ship 
Swallow,  to  obtain  compensation  for  the  loss  arising  from  a 
collision  between  these  two  vessels,  at  12*30  a.m.  on  the  25th 
June,  1854,  off  the  Isle  of  Wight  An  appearance  was  given  for 
Mr.  King  by  direction  of  the  Lords  of  the  Admiralty.  The  Leila, 
coal-laden,  tvas  bound  to  Cadiz;  the  Swallow  was  proceeding 
from  Milford  to  Portsmouth,  for  the  purpose  of  taking  in  her 
engines.  The  Leila,  it  appeared,  was  close-hauled  on  the  star- 
board tack ;  the  Swallow  was'  running  right  before  the  wind. 
The  night  was  foggy,  and  on  the  Leila  descrying  the  Swallow, 
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from  her  starboard  bow,  knaking  directly  for  her,  she  exhibited  a        1866. 


Jon,  34. 


lantern,  and  a  fog-horn  was  loudly  blown.  The  light  was  an-  ■ 
swered  by  the  Swallow,  and  her  helm  slightly  ported.  The  Leila 
kept  close  to  the  wind  until  the  last  moment,  when  in  order  to 
ease  the  blow,  her  helm  was  put  hard  a^port,  and  her  head  sheets 
let  fly.  The  Swallow  in  her  defence  alleged  that  on  descrying 
the  Leila  she  put  her  helm  hard  a-port ;  that  the  fog  was  so  thick 
that  the  two  vessels  could  not  see  each  other  in  time  to  avoid 

the  collision,  which  was  the  result  of  inevitable  accident. 

• 

The  Court  was  assisted  by  Captains  Wetter  and  PigotU 

Jenner  and  Deane  were  heard  for  the  Leila. 

The  Queen's  Advocate  and  the  Admiralty  Advocate  fov  the 
Swallow. 

Dr.  LusHiNGTON,  addressing  the  Elder  Brethren,  said:  Gentle-  Judgment, 
men  : — In  one  respect  I  entirely  concur  in  the  observation  of  her 
Majesty's  Advocate,  that  this  case  has  been  very  unfortunately 
conducted  on  the  part  of  those  proceeding,  for  I  consider  it  to 
be  utterly  useless,  and  not  only  useless,  but  injurious,  to  intro- 
duce into  an  act  on  petition  statements  of  what  took  jdace  in  a 
court  of  inquiry,  which  never  by  rational  conception  could  be 
made  evidence,  and  which  statements  in  themselves  are  now 
completely  disproved.  I  also  agree  that  no  satisfactory  reason 
has  been  assigned  for  the  delay  in  bringing  this  action.  The 
observation,  that  there  is  an  absence  of  witnesses  whose  evi- 
dence the  Court  is  entitled  to  require,  is  also  entitled  to  weight. 
But  the  true  question  after  all  is  this, — looking  at  the  evidence 
which  has  been  produced,  and  at  the  evidence  offered  on  the 
other  side,  what  is  the  just  and  right  conclusion  to  which  you 
should  come  ?  If  you  are  of  opinion  that  the  parties  bringing 
this  action,  looking  at  the  evidence  on  both  sides,  have  not  esta- 
blished their  case,  then  you  must  pronounce  against  them  ;  for 
undoubtedly  the  burden  of  proof  is  on  the  Leila,  to  show  that 
this  damage  was  done  by  some  neglect  or  default  on  the  part  of 
Uie  Swallow.  Now,  gentlemen,  having  made  these  observations, 
let  us  look  at  the  facts  of  the  case,  and  see  not  only  what  is 
sworn  on  behalf  of  the  Leila,  but  what  is  admitted  by  all  the 
evidence  on  the  part  of  the  Swallow,  and  then  see  to  what  de- 
duction these  premises  will  bring  us,  [The  learned  Judge  then 
went  through  the  evidence  in  the  case,  and  still  addressing  the 
Elder  Brethren,  said]  : — I  have  now  stated  all  which  I  think  it 
necessary  to  do,  though  I  could  state  a  great  deal  more.  The 
question  I  put  to  you  is,  whether  you  do  not  think  the  Swallow 
to  blame  ? 
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1856.  Captain  WeUer:  We  consider  the  Swallow  to  blame  adtirely. 

JatL  24. 

Captain  Pigott :  Entirely. 

The  Registrar :  Does  the  Court  give  costs,  this  being  a  govern- 
ment case  ? 

The  Court  :  I  am  glad  you  have  mentioned  that     I  shall  do 
so,  because  that  question  arose  at  the  Privy  Council  a  few  years 
*  ago,  where  the  proceedings  were  against  the  Lords  of  the  Ad- 

miralty, and  they  decreed  the  costs  of  the  appeal  (a). 

Jenner,  proctor  for  the  Leila. 

Proctor  of  the  Admircdty  for  the  Swallow. 


H.  M.  S.  INFLEXIBLE,  W.  R.  Mudgb,  Commander. 

CoUition — Ship  close  hauled  on  Starboard  Tack — Steamer — Pe- 
gtdation  of  Merchant  Shipping  Act —  Viva  Voce  Evidence — 
Preliminary  Act, 

The  296th  feet  of  Merchant  Shipping  Act  directs  all  vessels  to  port  their  helms 
when  a  continuance  on  their  courses  would  involve  any  risk  of  collision,  sub- 
ject to  keeping  sailing  vessels  close-hauled  on  starboard  tack  under  command. 
The  section  applies  to  ships  meeting,  not  crossing  each  other's  courses;  and 
the  risk  of  collision,  which  is  the  condition  of  the  obligation  to  port  the  helm, 
is  a  proper  question  for  the  determination  of  the  Trinity  Masters.  A  steamer 
going  about  five  knots  on  a  dark  night  held  to  be  in  fault  for  not  porting  her 
helm  on  seeing  a  light  two  points  on  her  port  bow. 

/a».  2S.  rilHIS  was  a  suit  promoted  by  the  Soubahdar,  of  the  burthen 
-L  of  762  tons,  against  Mr.  W.  R.  Mudge,  the  commander 
of  her  Majesty's  steam  ship  Inflexible,  to  recover  the  loss  arising 
from  a  collision,  between  them  ofl*  Beachy  Head  at  10  p.m.  on 
the  9th  of  November  last  The  Soubahdar  was  bound  from 
Calcutta  for  London  with  a  cargo  of  general  merchandize ;  the 
Inflexible  was  proceeding  from  Woolwich  to  Portsmouth,  having 
on  deck  about  160  tons  weight  of  steam  machinery.  According 
to  the  plea  of  the  Soubahdar,  she  was  close-hauled  on  the  star- 
board tack,  heading  from  £.  to  E.  by  S.,  with  a  bright  signal 
lantern  hung-  out  on  her  flying  jibboom.  She  descried  the 
Inflexible  a  point  on  her  starboard  bow,  distant  about  a  mile, 
upon  which  two  flambeaux  were  shown  in  succession,  notwith- 

(a)  See  The  Queen  v.  Belcher  \   The  Illeanon  Piratet,  6  Moore,  P.  C.  484. 
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standing  which  the  Inflexible  continued  to  approach  her  witliout  1856. 
any  alteration  of  her  helm,  until  it  was  too  late,  when  she  ported,  ^^'  '^' 
thereby  crossing  her  hawse  and  rendering  a  collision  inevitable. 
Up  to  that  period  the  Soubahdar  had  been  kept  close  to  the 
wind,  but  she  then  ported  her  helm  in  order  as  much  as  possible 
to  ease  the  blow.  The  Inflexible  ran  into  her,  and  carried  away 
her  bowsprit,  jibboom  figure-head,  and  cutwater,  and  afterwards, 
with  her  paddle-box,  knocked  in  the  starboard  bow.  On  the  part 
of  the  Inflexible  it  was  alleged,  that  at  the  time  in  question  she 
was  steering  W.  by  S.  by  the  standard  compass  ;  that  the  wind 
was  moderate  from  S.W.  by  W.,  and  the  weather  thick,  with 
drizzling  rain.  The  officer  in  command  saw  a  light,  which  had 
just  been  repoiled,  about  two  points  on  the  port  bow,  but,  owing 
to  the  thickness  of  the  weather,  was  unable  to  discern  the  vessel  - 
from  which  it  proceeded.  The  light  then  disappeared,  but  in 
about  two  minutes  it  again  showed  bright  a  little  before  the  port 
paddle-box,  when  he  immediately  called  out  ''  Port  hard  !"  and 
ordered  the  engineer  to  stand  by  the  engines.  These  orders 
were  instantly  obeyed,  and  three  or  four  minutes  afterwards, 
seeing  a  collision  to  be  inevitable,  he  ordered  the  engines  to  be 
stopped.  The  steamer  had  fallen  off*  from  W.  by  S.  Uy  W.N.W., 
bi^  the  Soubahdar  ran  stem  on  into  the  port  paddle-box  of  the 
Inflexible,  crushing  her  wheels  and  carrying  away  her  bowsprit. 
She  attributed  the  accident  to  the  neglect,  default,  or  mismanage- 
ment of  those  on  board  the  Soubahdar.  The  libel  was  given  in 
by  the  Soubahdar  on  the  14th  inst.,  the  responsive  allegation  on 
the  part  of  the  Inflexible  on  the  22nd,  and  on  Friday  last,  the 
25th,  the  witnesses,  twenty-one  in  number,  were  examined  vvoa 
voce. 

The  Court  was  assisted  by  Captains  Redman  and  Drew. 

Addams  and  l^wis$  for  the  Soubahdar. 

The  Admiralty  Advocate  for  the  Inflexible. 

Dr.  Lushington,  addressing  the  Elder  Brethren,  said : —  judgment. 
Gentlemen,  before  you  retire  for  the  purpose  of  considering  this 
case,  and  thus  making  up  your  minds  as  to  the  advice  which  you 
will  give  to  the  Court,  I  think  it  necessary  to  offer  a  few  obser- 
vations. There  is,  upon  the  present  occasion,  a  proceeding 
which  has  only  recently  been  introduced  into  the  practice  of  the 
Court,  and  which  appears  to  me  of  very  great  importance;  I  Preliminary 
mean,  requiring  the  parties  to  give  in,  sealed  up,  so  that  no  one 
sees  it,  the  preliminary  act,  setting  forth  the  particulars,  from 
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1856.       which  they  cannot  depart  (a).    On  behalf  of  the  Inflexible  it  is 
^*^'^'       stated  that  the  Soubahdar  was  first  seen  broad  on  her  port 

Case  of  the       port  bow,  distant  from  about  a  mile  to  a  mile  and  a  half  (i). 

Inflexible.  fjj^j^  ^  ^^  admitted  fact  in  the  case,  on  which  we  must  pro- 
ceed. It  is  important  to  tell  you  that  I  shall  never  allow 
any  eyidence  to  be  used  to  contradict  a  fact  so  stated-— 
that  is,  from  the  parties  themselves  who  make  the  averment 

Steps  taken  to  deliberately.  The  next  point,  as  it  appears  to  me,  is  of  equal 
importance — the  steps  taken  to  avoid  a  collision.  The  helm  was 
put  hard  to  port,  and  the  engineer  ordered  to  stand  by  the 
engines.  In  two  or  three  minutes  afterwards  the  engines  were 
stopped.  The  point,  however,  in  dispute — and  it  is  the  only 
important  fact  which  is  in  dispute — is  the  quarter  from  which 
the  wind  blew.  I  will  presently  call  your  attention  to  the  state 
of  the  evidence  on  this  subject.  That  is  really  and  truly  the 
only  question  put  in  issue  by  the  statements  of  each  party  on 
both  sides  in  the  first  instance.  According  to  the  statement  of 
those  on  board  the  Inflexible  the  wind  was  S.W.  and  by  S., 
and  I  presume — but  I  must  particularly  call  your  attention  to 
this— that  in  the  statement  on  behalf  of  the  Inflexible  tliey  are 
always  speaking  of  the  standard  compass  ;  but  you,  gentlemen, 
will  know  what  the  variation  is,  and  what  the  dire<::tion  of  ^e 
wind  would  be  by  the  ordinary  compass.  They  state  that  the 
wind  was  S.W.  and  by  S.,  and  that  they  were  steering  W.  by  S. 
by  the  standard  compass.    They  were  proceeding  from  Woolwich 

Case  of  the        to  Portsmouth,  heavily  laden  with  machinery.     On  behalf  of  the 

Soubahdar,  it  is  said  that  the  wind  was  from  S.  to  S.S.E.,  and 
that  her  course  was  from  E.  to  E.  and  by  S., — they  are  speaking 
from  the  ordinary  compass  which  is  in  use  on  board  merchant 
vessels, — and  they  give  a  mile  as  the  distance  at  which  the  In- 
flexible was  first  seen.  They  allege  that  they  were  close-hauled 
on  the  starboard  tack,  carrying  a  light;  that  they  showed 
two  others,  and  kept  close 'to  the  wind  till  a  collision  was  inevit- 
able, and  then  ported  their  helm.  This  is  very  important  with 
reference  to  an  argument  adduced  by  the  Advocate  of  the  Admi* 
ralty  on  behalf  of  the  Inflexible.  Independently  of  the  questions 
which  have  been  suggested  by  Dr.  Phillimore,  there  are  three 

Qaestionstohe  that  concurred  to  me; — First,  whether  you  were  of  opinion  that 
the  Soubahdar  starboarded  her  helm  at  all ;  secondly,  whether 
you  are  of  opinion  that,  though  she  ported,  she  ported  t6o  late ; 
and  with  regard  to  the  conduct  of  the  Inflexible,  it  appeared  to 
me,  in  point  of  fact,  that  there  was  but  one  question — whether 

(a)  See  Rules  and  Rep:ii1ation8  of  act  hrought  in  hy  the  Inflexible ;  in 

the   High  Court  of  Admiralty,   con-  her  allegation  the   Soubabdar's  light 

firmed  by  Order  in  Council,  7th  Dec.  was  stated    to    have    been    reported 

]865,  Appendix,  No.  3.  about  two  points  on  the  Inflexible's 

(6)  So  stated    in    the  preliminary  port  bow. 
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she  did  not  neglect  to  port  until  it  was  too  late.    These  are  the        1856. 
questions,  and  I  believe  they  comprise  all  that  was  stated  by  Dr.       ^^'  ^^' 
Addams.  The  questions  suggested  by  Dr.  Phillimore  I  need  not 
read  over.    Into  this  case,  as  into  all  others  of  a  similar  descrip- 
tion, the  Act  of  Parliament  is  introduced.    The  true  construction 
of  that  Act  of  Parliament  in  one  sense  it  is  for  the  Court  to 
determine,  because,  being  a  question  of  law,  that  burden  rests 
on  my  shoulders,  not  on  yours.     But  it  is  not  simply  a  question 
of  law,  but  a  question  whether  circumstances  occurred  which 
ought  to  induce  the  Court  to  say  that  the  section  of  the  Act  either 
does  or  does  not  apply.    The  Act,  to  which  I  refer,  is  the  Mer-  Merchant 
chant  Shipping  Act,   1854,  sect  296,  it  is  in  these  words: —  i854rS(K5t.296, 
"  Whenever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding 
in  one  direction,  meets  another  ship" — you  must  allow  me  to  be  a 
little  prolix  on  the  matter,  not  that  you  will  not  understand  it,  but 
I  wish  other  people  present,  and  others  out  of  doors,  to  under- 
stand it — this  is  made  expressly  to  embrace  every  ship,  whether 
going  by  steam,  or  whether  a  sailing  vessel ;  afid  it  also  applies 
to  one  ship  proceeding  in  one  direction  and  meeting  another — I  applies  to  shipg 
pray  you  to  bear  that  in  mind,  that  it  does  not  apply  to  vessels  crot^g, 
crossing  each  other — "  whether  a  steam  or  sailing  ship,  proceed- 
ing in  another  direction,  so  that  if  both  ships  were  to  continue 
tfieir  respective  courses  they  would  pass  so  near  as  to  involve  any 
risk  of  a  collision."    That  is  the  condition  of  the  obligation  to  Obligation  to 
port  the  helm,  viz.  whether  they  will  pass  so  near  as  to  involve  Arises  only  °* 
any  risk  of  collision ;  and  it  is  a  point  for  you,  not  for  me,  because  where  there  is 
you  must  determine  whether  both  ships  were  proceeding  so  that 
if  they  continued  their  respective  courses  they  would  pass  so  near 
as  to  involve  any  risk  of  collision  ;  for,  if  they  were  not  so  pro- 
ceeding, then  there  was  no  command  on  one  vessel  or  on  the 
other  to  port  her  helm.    We  must  look  to  that,  with  reference  to 
all  the  facts,     if  a  sailing  vessel  meets  a  steamer,  the  one  going 
up,  the  other  down  channel,  the  sailing  vessel  may  descry  the 
steamer,  and  at  a  very  great  distance,  and  it  may  be  that  if  the 
steamer  is  directly  ahead,  she  may  see  all  the  three  lights  three 
miles  off,*  but  it  does  not  follow  that  the  moment  a  sailing 
vessel  sees  a  steamer  at  three  miles'  distance  she  is  to  begin 
to  alter  her  helm :  that  may  be  a  dangerous  thing  supposing 
she  was  close-hauled ;  but  they  must  be  so  meeting  each  other 
that  there  will  be  danger  of  a  collision,  and  in  that  case  they 
ought  to  port  the.  helm,  and  port  it  in  time.    *^  And  this  rule 
Aali  be  obeyed  by  all  steam  ships,  and  by  all  sailing  ships, 
whether  on  the   port  or  starboard   tack;" — therefore,  in   one 
sense,  it  applies  to  the  Soubahdar,  although  she  was  on  the  star- 
board tack ; — *'  And  whether  close-hauled  or  not,  unless  the  cir 
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cumstances  of  the  case  are  such  as  to  render  a  departure  from 
the  rule  necessary,  in  order  Uy  avoid  immediate  danger,  and 
subject  also  to  the  proviso  that  due  regard  shall  be  had  to  the 
dangers  of  navigation,  and,  as  regards  sailing  ships  on  the  star- 
board tack,  close-hauled,  to  the  keeping  such  ships  under  com- 
mand." Before  the  passing  of  this  statute  it  was  a  sort  of 
established  doctrine,  that  a  vessel  being  close-hauled  on  the 
starboard  tack  was  to  keep'  her  course,  and  never  to  put  her 
helm  to  port  at  all.  Now,  the  statute  says,  that  you  shall  port 
your  helm — you  shall  not  be  excused  on  account  of  being  on  the 
starboard  tack ;  but  it  does  not  say  that  you  shall  throw  yourself 
into  stays — that  you  are  to  lose  command  of  your  vessel.  Now, 
the  question  is  as  to  the  applicability  of  the  statute  to  the  facts 
and  circumstances  of  the  case.  As  to  the  facts,  of  course  we 
must  take  them  from  the  evidence.  You  will  observe  it  is  an 
undenied  fact  here,  in  the  very  statement  made  on  behalf  of  the 
Soubahdar,  that  she  kept  close  to  the  wind  until  a  collision  was 
inevitable,  and  then  she  ported  her  helm.  Now  let  us  see  how 
they  saw  each  other.  And  I  will  take  the  evidence  of  Captain 
Umphreville,  master  of  the  Soubahdar.  After  having  given  the 
state  of  the  wind  and  the  weather,  he  says  he  saw  the  masthead 
light ;  he  then  saw  the  red  light,  and  in  about  a  minute  he  or- 
dered the  helm  to  be  put  hard  aport  to  ease  the  blow,  otherwise 
she  would  have  been  struck  amidships.  He  says  the  steamer  had 
altered  her  course — her  helm  must  have  been  shifted  and  put  to 
port  This  he  saw  a  minute  or  a  minute  and  a  half  before  the 
collision.  He  gave  orders  to  poit  when  he  saw  that  she  had 
altered  her  helm  ; — the  Soubahdar  answered  her  port  helm ; 
the  sails  were  lifting.  Now,  I  understand  from  this  evidence 
that  the  Inflexible  was  seen  about  a  mile  off,  and  a  point  or 
two  on  the  starboard  bow  of  the  Soubahdar,  coming  down 
channel.  If  you  think,  being  seen  at  the  distance  of  a  mile, 
that  it  was  the  duty  of  those  on  board  the  Soubahdar  imme- 
diately to  have  ported  their  helm  without  more  ado,  and  if  you 
think — I  will  not  say  according  to  the  terms  of  the  Act  of 
Parliament,  because  I  do  not  mean  to  place  upon  you  the  onus 
of  construing  it — but  if  you  think  that,  the  Soubahdar  being 
close-hauled,  there  was  at  that  time  danger  involving  a  risk  of 
collision,  and  therefore  it  was  incumbent  on  the  Soubahdar  to 
port,  undoubtedly  she  did  not  port  then,  for  she  ported  later. 
Having  stated  this  question,  I  will  come  to  the  conduct  of  the 
Inflexible,  and  I  will  give  the  statement  of  Mr.  Bindon,  who  was 
the  officer  in  command  at  the  time.  He  was  on  the  watch  on 
the  foremost  bridge.  The  weather,  he  says,  was  hazy,  inclined' 
to  fog,  with  drizzling  rain.     Then  he  says  the  wind  was  S.W, 
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by  W.  to  S.W.  by  S.,  a  lighter  breeze  than  they  can  carry  whole        1856. 

sail  with,  a  moderate  breeze ;  the  course  was  W.  by  S.     Then  he       ^^'  ^  ' 

says  he  saw  the  lights  of  the  Soubahdar  two  or  three  minutes 

before  ten ;  he  saw  her  on  the  port  bow,  fully  two  points ;  the 

light  remained  bright  at  first,  it  dwindled,  and  went  out.      He 

saw  another  light  afterwards  three  or  four  minutes  after  ten ; 

that  would  make  it  seven  or  eio^ht  minutes.     The  second  time  it 

was  very  bright  before  the  port  paddle-box.    He  says  he  ordered 

the  helm  to  be  put  hard  aport.     The  steamer  was  going  five 

knots.    From  ''  hard  aport"  to  the  collision  occupied  about  three 

minutes  and  a  half  to  four  minutes.     He  then   stopped   the 

engines.     The  question  for  you  to  determine  is  this,  whether  or 

not  the  Inflexible,  being  a  steamer,  and  seeing  the  vessel  in  the 

way  he   describes — seeing   her  so   long   before  the    collision, 

and  having  ample  time  to  port  the  helm, — was  not  guilty  of 

culpable  delay  in  porting  it — remembering  that  a  steamer  is 

much  more  easy  to  handle  than  a  sailing  vessel.     I  do  not  rely 

on  the  hasty  words  extracted  from  him,  that  steamers  were  not 

to  port  their  helm  to  every  vessel  they  saw. 

The  learned  Judge  and  the  Elder  Brethren  having  retired  for 
consultation ;  on  their  return, 

Dr.  Lushington  said  :— Now,  I  will  first  read  the  questions 
which  Dr.  Philliniore  suggested.  Assuming  that  the  Soubahdar  Questions  put 
saw  the  steamer  one  point  on  her  starboard  bow,  must  she  not  ^f  ^y^^  Trinity 
have  seen  the  green  light,  and  not  the  red,  a  mile  distant?— No.  Masters. 
Secondly,  if  she  saw  the  red  light,  as  she  says  she  did,  must  she 
not  have  starboarded  ? — No.  The  next  question  was,  whether 
the  evidence  given  by  Mr.  Brown  as  to  the  damage  done  to  the 
Tessels  did  not  prove  that  the  Soubahdar  starboarded  her  helm  ? 
— No.  Then  the  questions  which  I  put  myself  were  these:  — 
Whether  the  Trinity  Masters  were  of  opinion  that  the  helm  of 
the  Soubahdar  was  starboarded  ? — They  are  of  opinion  that  it 
was  not  Whether  they  are  of  opinion  that  she  ported  too  late  ? 
— They  are  of  opinion  that  she  did  not  port  too  late.  The  last 
question  I  put  was  as  to  the  Inflexible,  whether  she  did  not 
neglect  to  port  in  time? — Yes.  I  pronounce,  therefore,  against 
the  Inflexible,  and  give  the  costs. 

F.  ClarksoUy  proctor  for  the  Soubahdar. 

The  Proctor  far  the  Admiralty  for  the  Inflexible. 
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Collmon — Insufficient  look-out  on  Steamer  going  at  rapid  Hate 
— Construction  of  296th  Section  of  Merchant  Shipping  Jet. 

A  Tenel  on  port  tack,  with  wind  free,  at  night,  saw  the  green  light  of  a  steaner, 
broad  on  her  starboard  bow,  showed  a  light,  but  did  not  alter  her  course  till 
the  steamer  was  close  upon  her,  when  she  starboarded  to  ease  the  then  io- 
eyitable  collision.  Held,  that  neither  common  sense  nor  the  Merchant  Ship* 
ping  Act  required  her  to  port  her  helm,  for  there  could  be  no  danger  while 
the  green  light  was  broad  on  her  starboard  bow.  A  steamer  going  ten  knou 
on  a  clear  dark  night,  held  to  blame  on  her  own  statement,  for  if  there  had 
been  a  proper  look-out  she  must  have  seen  the  other  vessel  in  time. 

IN  this  case  the  barque  Alderman  Thompson  proceeded  against 
the  Ericsson,  an  American  paddle  steamship,  running  be- 
tween Bremen  and  New  York,  and  calling  on  her  way  at  South- 
ampton, for  damage  arising  from  a  coUision  which  took  place  off 
Dover,  about  midnight,  on  15th  October,  1855.  The  barque 
was  proceeding  in  ballast  from  Portsmouth  to  Sunderland,  the 
steamer  was  proceeding  from  Bremen.  On  behalf  of  the 
barque  it  was  stated  to  be  a  clear  night,  though  not  moon- 
light, but  stars  bright;  that  she  was  under  easy  sail  on  the 
port  tack,  heading  E.N.E.,  wind  N.W.  by  N.,  going  at  the 
rate  of  about  two  and  a  half  knots  an  hour;  the  South 
Foreland  about  three  miles  broad  on  larboard  bow ;  the  watch 
on  the  barque  saw  the  bright  and  green  lights  of  the  steamer 
broad  on  their  starboard  bow  not  less  than  four  miles  off:  they 
showed  a  light  in  a  lanthorn  over  their  starboard  bow,  and  did 
not  alter  their  course  till  the  steamer,  which  took  no  notice  of 
them,  was  close  upon  them,  when  they  put  their  helm  to  star- 
board to  ease  the  collision  which  was  then  inevitable;  the 
steamer  caught  the  barque's  starboard  quarter,  carried  away 
her  mizen-mast  and  the  whole  of  the  stem  frame  with  the 
wheel  and  the  seaman  at  it,  who  was  drowned.  On  behalf 
of  the  steamer  it  was  stated  that,  though  there  was  a  good 
look-out  on  deck,  they  did  not  see  the  light  of  the  barque 
till  she  was  close  under  their  port  bow ;  that  orders  were 
then  given  to  port  the  helm  and  to  slow,  stop  and  reverse  the 
engines;  that  the  engines  were  working  astern,  but  tliey  could 
not  say  that  the  steamer's  way  was  stopped  at  the  time  of  col- 
lision ;  she  denied  that  the  barque  showed  a  light  till  she  was 
close  under  the  steamer's  bow,  and  said  that  if  the  barque  had 
ported  her  helm,  even  at  the  last,  the  collision  might  have  been 
avoided.     She  admitted  that  the  night  was  clear,  but  dark. 

The  Court  was  assisted  by  Captains  Farquharson  and  Were. 
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Dr.  Lushinoton,  without  bearing  Addams  and  Twiss,  who        1856. 
appeared  for  the  barque,  called  on  Haggard  and  Robinson  for       ^^'  '^' 
the  steamer,  and  then  said  : — The  Trinity  Masters  and  myself  JudgmenL 
are  quite  clear  about  this  case ;  even  on  the  statement  and  evi-  No  sufficient 
denpe  of  the  Ericsson  herself,  she  was  going  nearly  ten  knots  an  {jjj^a^jj'j^  °" 
hour,  and  it  is  impossible  not  to  come  to  the  conclusion  that  steamer. 
if  there  had  been  a  proper  look-out  she  would  have  seen  the 
barque  at  quite  sufficient  distance  to  have  avoided  the  collision. 
We  think  the  barque  was  right  in  not  porting  her  helm  whilst  BarcjuejustU 
she  saw  the  green  light  of  the  steamer.     She  did  not  see  the  porting"while 
red  light  till  the  steamer  ported  her   helm,  and  it  was  then  too  *^®  »"^  ^^® 
late  for  the  barque  to  have  ported,  and  she  was  justified  in  star-  broad  on  her 
boarding  to  ease  the  blow.    Assuming  that  the  American  vessel  starboard  bow. 
was  within  three  miles  of  the  coast,  and  so  subject  to  British 
statute  law — for  I  will  decide  nothing  on  either  of  these  points 
till  they  are  formally  before  me — I  do  not  think  the  provisions 
of  the  296th  section  of  the  Merchant  Shipping  Act  apply  to  the 
bther  circumstances  of  the  case.     It  has  been  argued  that  the 
barque,  on  the  port  tack  with  the  wind  free,  ought  to  have  ported 
her  helm  when  she  saw  the  green  light  of  the  steamer  approach- 
ing on  her  starboard  side.     If  she  had  ported  her  helm,  the 
effect  would  have  been  to  throw  herself  across  the  course  of  the 
steamer.     But  the  statute  orders  no  such  thing;  the  words  are, 
"  Whenever  any  ship  proceeding  in  one  direction  meets  another 
ship  proceeding  in  another  direction,  so  that,  if  both  ships  were 
to  continue  their  respective  courses,  they  would  pass  so  near  as 
to  involve  any  risk  of  collision,  the  helms  of  both  ships  shall  be 
put  to  port  so  as  to  pass  on  the  port  side  of  each  other/'     But  Risk  of  col- 
as  long  as  the  green  light  is  seen  broad  on  the  starboard  bow  merely "g**  ^^ 
there  is  no  danger  of  collision.     It  never  was  intended  that  sibility  of  col- 
when  a  vessel  sees  another  at  the  distance  of  two  miles,  that  condition 
she  is  to  begin  to  change  her  course  because  there  is  a  possi-  >°»po««d  by  the 
bility  of  a  collision.     The  intention  of  the  statute  is,  that  when 
two  vessels  are  approaching  each  other  and  are  within  such  a 
distance  that  there  is  strong  probability  of  collision  if  both  keep 
their  courses,  in  that  case  both  vessels  are  to  port. 

As  to  the  light  shown  by  the  barque,  it  seems  to  have  been 
of  the  usual  description  and  shown  in  the  proper  position.  No 
interrogatories  have  been  put  to  the  crew  of  the  barque  on  this 
point,  which  ought  to  have  been  done  if  there  was  doubt 
about  it. 

I  think  it  also  my  duty,  considering  the  respective  sizes  of  the 
two  vessels — the  Ericsson,  a  steamer  of  near  2,000  tons,  the  barque 
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1856.  not  quite  300^to  animadvert  on  the  conduct  of  the  EricssoD 
^^'  ^^*  after  the  collision,  in  not  taking  proper  measures  to  afford  assist- 
ance to  the  barque,  which  she  had  every  reason  to  suppose  must 
have  been  seriously  damaged.  This  being  an  American  vessel, 
the  persons  on  board  of  her  are  not  within  British  jurisdiction. 
In  the  case  of  a  British  steamer  so  misconducting  herself  I 
should  have  thought  it  my  duty  to  recommend  the  Board  of 
Trade  to  institute  a  criminal  prosecution. 

Rothery,  proctor  for  the  barque. 
Toller,  for  the  steamer. 


THE  LEDA,  Cdthbbrt,  Master. 

Salvage — Action  in  200Z. — Appearance  under  Protest  under 
Sect  460  ^f  the  Merchant  Shipping  Act. 

An  action  for  salvage  rendered  without  the  limiti  of  the  Cinque  Porta,  but  within 
three  miles  of  the  United  Kingdom,  was  entered  in  the  sum  of  200iL  Appear- 
ance was  given  under  protest,  under  the  460th  section  of  the  Merchant  Ship- 
ping Act.  Held,  that  this  section,  and  the  458th,  must  be  taken  together, 
and  that  where  any  salvage  service  is  performed  within  three  miles  of  the 
coast  of  the  United  Kingdom,  the  limitation  of  jurisdiction,  by  reason  of  the 
amount  claimed,  attaches :  that  **  stranded,  or  otherwise  in  distress  on  the 
shore,"  are  distinct  situations ;  that  the  latter  does  not  mean  only  touching 
the  shore ;  but  that  the  legislature  does  not  intend  the  limitation  of  jurisdic- 
tion arising  from  the  amount  claimed  to  attach  to  any  salvage  service  per- 
formed on  the  high  sea,  t.e.,  more  than  three  miles  from  the  shore.  Protest 
sustained. 

JmuSO.  /^N  the  28th  of  October  last,  during  a  heavy  gale,  the 
V>^  schooner  Leda  was  observed  from  Blakeney  Town  running 
towards  the  land  under  reefed  sails,  with  a  flag  flying  half-mast 
high  in  her  topmast  rigging.  The  life-boat  Sailors'  Friend  was 
manned  with  eighteen  hands,  and  proceeded  down  the  harbour 
towards  the  bar.  The  schooner  was  then  distant  about  a  mile 
from  the  land,  but  when  the  life  boat  reached  the  bar,  a  mile  and  a 
half  from  the  town,  she  was  about  a  quarter  of  a  mile  from  them. 
After  boarding  her,  they  brought  her  round  the  point  into 
Blakeney  Pit,  and  there  moored  her  in  safety.  They  entered  aa 
action  against  her  in  the  sum  of  2001.  to  obtain  compensation 
for  their  services.  The  owners  of  the  schooner  appeared  under 
protest,  and  alleged  that  in  and  by  the  Merchant  Shipping  Act, 
17  &  18  Vict  c.  104,  s.  460,  it  was  expressly  provided  that  the 
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dispute  respecting  any  salvage  wherein  the  sum  claimed  by  the        1856. 

salvors  did  not  exceed  200/.  should  be  referred  to  the  arbitration        ^°^'  ^^' 

of  two  justices  resident  at  or  near  the  place  where  the  ship 

saved  was  lying,  or  resident  near  the  port  into  which  she  was 

brought  after  the  occurrence  of  the  accident  by  reason  whereof 

the  claim  arose ;  and  that  unless  the  sum  claimed  exceeded  200/. 

the  Court  of  Admiralty  had  no  jurisdiction.     In  answer  to  the 

act  on  protest  it  was  submitted^  on  behalf  of  the  salvors,  that  the 

section  applied  only  to  the  case  of  any  ship  or  boat  which  might 

be  stranded  or  otherwise  in  distress  on  the  shore  of  any  sea  or 

tidal  water  within  the  limits  of  the  United  Kingdom,  and  that 

that  was  not  the  case  with  the  schooner.     It  was  further  stated 

that  there  were  no  justices  of  the  peace  resident  in  Blakeney, 

or  within   six   miles   thereof,  and  that,  although   the  salvors 

endeavoured  to  prevail  on  the  master  of  the  schooner  to  allow 

the  question  to  be  settled  by  some  merchants  or  shipowners  at » 

Blakeney,  he  positively  refused  so  to  do,  or  to  make  them  any 

compensation  for  their  services.     In  reply,  the  owners  stated 

that  there  were  two  magistrates  resident  near  Holt,  within  five 

miles  of  Blakeney.  ' 

Addams  and  Twiss  appeared  in  support  of  the  protest. 

Jenner  against  it. 

>Dr.  Lushington: — In  this  case  an  action  in  the  sum  of  Judgment 
200/.  was  entered  in  a  cause  of  salvage,  to  which  an  appearance 
was  given  under  protest,  and  the  question  for  the  determination 
of  the  Court  is,  whether  it  has  jurisdiction  to  entertain  the  present 
suit,  the  demand  being  for  so  small  a  sum  as  20U/.     The  service 
alleged  to  have  been  performed  is  stated  in  the  act  on  petition  to 
the  following  effect: — That  the  Leda  was  observed  from  Blakeney  Facts  of  the 
Town  running  towards  the  land  with  a  flag  of  distress ;  that  the  *^**®' 
life-boat  was  manned  and  proceeded  down  the  harbour  towards 
the  bar ;  that  the  Leda  was  about  one  mile  from  the  land  ;  that 
wlien  the  salvors  reached  the  bar,  about  one  mile  and  a  half  from 
the  town,  she  was  a  quarter  of  a  mile  from  them,  and  a  little 
within  the  stream  of  the  sea  buoy ;  that  the  salvors  boarded  her 
and  brought  her  in  in  safety.    The  owners  deny  the  jurisdiction 
of  the  Court,  and  in  support  of  their  objection  refer  to  the  460th 
section  of  the  Merchant  Shipping  Act.     It  is  admitted  on  all  Isthejuris- 
hands  that  the  Court  originally  had  jurisdiction  over  such  cases,  court^ousted 
and  the  only  question  is  whether  such  jurisdiction  has  been  by  the  statute? 
taken  away  by  the  statute  refen'ed   to.    The  460th  section 
enacts — first,  that  disputes   witli  respect   to   salvage   arising 
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1856.       within  the  bouadaries  of  the  Cinque  Ports  shall  be  determined 
^^'  ^'      in  the  same  manner  in  which  they  have  hitherto  been  determined. 


Before  I  proceed  further,  it  will  be  prudent  to  consider  the 
meaning  of  this  enactment  And  here  arise  two  questions : — 
First,  what  is  salvage  within  the  intent  and  meaning  of  this  Act? 
And,  secondly,  what  is  meant  by  salvage  arising  within  the 
boundaries  of  the  Cinque  Ports?  It  will  not,  however,  be 
necessary  for  me  to  prosecute  that  inquiry  or  to  decide  that 
point  on  the  present  occasion.  These  considerations  bring  me 
to  the  preceding  part  of  the  statute.  Just  previous  to  the  458th 
Salvage  in  the  section  I  find  the  following  words : — "  Salvage  in  the  United 
dom,^     '°^'    Kingdom."    This  statute,  therefore,  does  not  relate  to  all  salvage, 

but  only  to  salvage  limited  by  the  words  **  in  the  United 
Kingdom."  Then,  what  is  the  meaning  of  this  limitation  ?  Is 
it  salvage  services  within  the  limits  of  the  United  Kingdom,  or 
salvage  rendered  anywhere,  but  the  suits  brought  into  court 
within  the  limits  of  the  United  Kingdom  ?  Let  me  consider 
the  consequences  of  both  these  constructions.  If  I  adopt  the 
first  construction — which  appears  to  me  to  be  the  more  natural 
— then  immediately  arises  another  question,  what  are  the  limits 
of  the  United  Kingdom,  according  to  the  intention  and  true 
construction  of  the  statute  ?  Now,  the  only  answer  I  can  con- 
ceive to  that  question  is — unfortunately  it  is  one  which  must  be 
answered  somehow  or  other — the  land  of  the  United  Kingdom 
and  three  miles  from  the  shore.  Such,  I  apprehend,  to  be 
the  utmost  extent  to  which  I  can  go;  for,  neither  in  law 
nor  in  common  parlance  is  the  high  sea  at  a  greater  dis- 
tance from  shore  than  three  miles  called  the  United  King* 
dom.  If  this  be  so,  then,  according  to  this  construction, 
any  salvage  service  performed  on  the  high  sea  at  a  greater 
distance  than  three  miles  from  shore  would  not  come  within  the 
operation  of  this  part  of  the  statute.  The  effect  of  this  con- 
struction on  the  460th  section  I  will  presently  advert  to.  Then 
let  me  suppose  that  the  true  construction  is,  that  it  includes 
all  cases  of  salvage— ^I  am  taking  now  the  alternative  con- 
struction— wheresoever  rendered,  brought  quocunque  modo  into 
the  United  Kingdom  for  adjudication.  This  I  think  would 
be  a  very  strained  construction  to  put  on  the  words  of  the 
statute,  and,  if  adopted,  would  be  inapplicable,  or  at  least 
very  difficult  to  be  applied,  to  the  subsequent  sections  of  this 
Act.  It  could  scarcely  be  contended  that  salvage  services 
performed  in  the  East  Indies,  the  Mediterranean,  or  the  Bay 
of  Biscay,  could  be  comprehended  under  the  terms  ^'  Salvage 
in  the  United  Kingdom,*'  or  that  the  regulations  which  might 
be  convenient  for  deciding   as  to  the  service  close  at  home 
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could  be  made  effectual  for  seryices  performed  at  a  distance.        1856. 
I  think,'  therefore,  that,  looking  at  these  words,  even  confining       ^**^'  ^Q- 
myself  to  the  true  construction  of  the  words  alveady  used, 
''  Salvage  in  the  United  Kingdom,"    I   must  hold  that  the  means  aalvi^e 
act  contemplated  only  those   services   which  were  perfoi'med  J*[|iin"lhree 
within  the  limits  of  the  United  Kingdom,  namely,  within  three  miles  of  the 
miles  of  the  shore.    This  would  be  my  opinion,  independently  of     ^'^^ 
what  follows  in  the  458th  section.     Now  let  me  see  how  far 
the  definition  contained  in  that  section  corresponds  with  the 
construction    which    I   have   put  on  the   isolated  words — the 
words  I  have  already  mentioned.     I  apprehend  that  the  tine  and 
only  construction  to  be  put  on  the  words  of  the  458th  section  and  agrees 
entirely  corresponds  with  that  construction  which,  even  without  ^*^  **^^  *^®' 
them,  I  should  put  on  the  words  ^*  Salvage  in  the  United  King- 
dom."    Now  the  458th  section  is  in  these  words,  **  Whenever 
any  ship  or  boat  if  stranded  or  otherwise  in  distress,  on  the  shore 
of  any  sea  or  tidal  water  situate  within  the  limits  of  the  United 
Kingdom ;   and  services  are  rendered  by  any  person,  first,  in 
assisting  such  ship  or  boat ;  secondly,  in  saving  the  lives  of  the 
persons  belonging  to  such  ship  or  boat;  thirdly,  in  saving  the 
cargo  or  apparel  of  such  ship  or  boat,  or  any  portion  thereof; 
and  whenever  any  wreck  is  saved  by  any  person  other  than  a 
Receiver  within  the  United  Kingdom."     It  appears  to  me  that 
the  words  of  limitation  in  this  section  ajre  precise  and  definite  that 
the  services  to  be  rendered,  and  to  which  the  statute  applies,  must 
be  rendered  on  the  shore  of  any  sea  or  tidal  water  situated  with- 
in the  limits  of  the  United  Kingdom,  and  that,  consequently, — 
I  must  repeat  the  words  I  used  before, — I  go  to  the  utmost 
length  to  whicli  I  can  by  any  legal  construction  go,  when  I  say 
that  the  statute  applies  to  services  rendered  within  three  miles  of 
the  shore.    The  459th  section  is   limited  in  its  operation  to 
what  is  described  in  the  458th.    The  460th  section,  the  con- 
struction of  which  is  the  most  important  to  the  decision  of  this 
case,  refers,  in  terms  which  I  think  admit  of  no  dispute,  to  the 
458th  section.    The  terms  used  are,  **  The  owners  of  any  «iccA  Sect.  460. 
ship,  boat,  &c.,"  namely,  the  owners  of  any  ship  or  boat  which 
may  be  placed  in  circumstances  specified  in  the  458th  section. 
I  think,  then,  that  the  true  construction  of  the  460th  section  is 
the  same  as  that  of  the  458th  section ;  that  it  is  confined  to  ser- 
vices of  a  salvage  nature  rendered  on  the  shore  of  any  sea  or  tidal 
water  within  the  limits  of  the  United  Kingdom.    In  all  such  cases, 
if  the  claim  does  not  exceed  200/.,  it  is  to  be  referred  to  two  justices 
of  the  peace.     In  the  present  instance  the  services  were  rendered 
within  three  miles  of  the  shore,  though  not  exactly  on  the  very 
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1856. 

Jan,  30. 


In  distress  on 
the  shore  of 
any  sea, 


means  in  dis- 
tress within 
three  miles 
of  the  shore. 


shore  itself.  Then  the  case  resolves  itself  into  this  narrow  point — 
what  did  the  legislature  mean  by  the  words — '^  otherwise  in  dia- 
fjess  on  the  shore  of  any  sea."     Whether  the  words,  which 
follow  in  the  Act  of  Parliament,  viz., — ^'situate  within  the  limits 
of  the  United  Kingdom,"  are  to  be  added  or  not,  may  be  a 
question.     It  is  clear  that  the  legislature  did  not  mean  stranded 
only,  for  that  expression  precedes  it.     ''On  the  shore"  is,  as 
I  admit,  a  veiy  ambiguous  term.     I  do  not  think  that  being 
''in  distress  on  the  shore"   means  that  the  property,  ship  or 
goods  should  be  exactly  on  the  shore  itself,  and  I  think  so  for 
several  reasons  : — First,  because  if  such  were  the  true  meaning, 
it  would  be  difficult  to  distinguish  such  case  from  stranding, 
and  the  statute  evidently  contemplates  a  case  of  distress  dis- 
tinguished from  stranding.     Secondly,  because,  independently 
of  other  expressions  which  in  some  degree  tend  to  the  same  con- 
clusion, the  458th  section  refers  to  wreck  ;  and  the  definition  of 
wreck  in  the  statute,  and  the  nature  of  wreck  so  described,  shows 
that  it  cannot  be  confined  to  what  has  touched  the  land.     For 
these  reasons  I  have  come  to  the  conclusion  that  the  words 
"  in  distress  on  the  shore  of  any  sea,"  in  the  458th  section, 
refer  to  vessels  in  distress  in  the  vicinity  of  the  shore,  provided  it 
be  within  the  limits  of  the  United  Kingdom,  and  that  it  is  not 
confined  to  what  touches  the  shore  itself.    Then,  if  I  am  to  hold 
that  this  is  the  true  construction,  I  can  give  no  other  definition  to 
the  words  than  that  I  have  already  done.    I  feel  it  utterly  impos- 
sible to  fix  the  distance  by  any  rule  whatever  j  I  must,  therefore, 
resort  to  some  legal  principle,  and  the  only  effect  I  can  give  to 
the  words  is  that  which  I  have  already  stated.     If  the  legislature 
really  contemplated  more,  then  I  must  say  the  words  used  in  the 
statute  do  not  give  efifect  to  their  intention,  and  the  maxim  quod 
voluit  non  fecit  would  apply  to  the  present  case.     But  I  entertain 
much  doubt  whether  the  legislature  did  intend  to  go  beyond  the 
conclusion  I  have  put  upon  the  statute.    I  doubt  if  any  intention 
was  entertained  of  excluding  from  the  Admiralty  jurisdiction  sal- 
vage services,  even  of  small  amount,  performed  on  the  high  seas, 
and  at  a  distance  from  the  United  Kingdom;  and  I  entertain 
this  doubt  for  several  reasons : '  First,  because  if  such  were  the 
intention,  nothing  would  have  been  more  easy  that  to  have  ex- 
pressed it  in  a  few  words ;  all  that  would  have  been  necessary 
would  have  been  to  have  said — no  salvage  suit  shall  be  brought 
in  the  High  Court  of  Admiralty  when  the  sum  sued  for  does  not 
exceed  200/.;  but  no  such  words  are  used.     Secondly,  when 
services  are  performed  on  the  high  seas,  and  ships  and  cargoes 
are  carried  to  different,  and  sometimes  distant  ports,   and  to 
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which  neither  salvors  nor  owners  belong,  and  where  viva  voce  1856. 
evidence  could  not  easily  be  given,  a  jurisdiction  by  two  justices  '^°"'  ^^' 
seems  to  be  wholly  inapplicable.  For  these  reasons  then,  I  am 
of  opinion  that  I  must  adhere  to  the  construction  I  have  stated. 
The  consequence  will  be,  that  on  the  present  occasion  1  must 
pronounce  for  the  protest  against  my  jurisdiction.  It  will  be 
understood  that  in  future  cases  I  shall  put  this  construction  on 
the  statute,  unless  otherwise  directed  by  superior  authority. 

JenneTj  proctor  for  the  salvors. 
F.  Clarkson,  for  the  Leda. 


In  t|)e  Srtbs  Counctl. 

Present — The  Right  Hon.  Stephen  Lushtnoton. 
The  Right  Hon.  T.  Pbmberton  Leigh. 
The  Right  Hon.  Sir  Edward  Ryan. 
The  Right  Hon.  Sir  William  H.  Maule. 

THE  LEVIN  LANK,  J.  Tuzo,  Master. 
On  Appeal  from  the  Vice- Admiralty  Court  of  St.  Helena. 

On  a  decree  of  the  Privy  Councili  reversing  a  sentence  of  the  Vice-Admiralty 
Court  of  St  Helena,  which  had  condemned  the  Levin  Lank  as  a  slaver,  and 
restoring  the  property  with  costs  and  damages,  the  owners'  claim  for  damages 
amounting  to  upwards  of  20,000/.,  was  in  great  part  made  up  of  probable  or 
possible  profits  which  it  was  asserted  they  might  have  made,  had  not  it  been 
for  the  detention  of  the  vessel.  Held,  affirming  the  report  of  the  Registrar 
and  Merchants,  that  the  owners  were  entitled  to  be  reimbursed  to  the  full 
extent  of  their  losses,  but  could  not  claim  profits,  which  though  possible,  might 
never  have  been  realized. 

THIS  was  an  objection  taken  to  the  report  of  the  Registrar  Fefr.  S. 
and  Merchants  in  a  cause  of  appeal  from  a  sentence  of  the 
Vice-Admiralty  Court  of  St.  Helena,  condemning  the  Levin 
Lank,  which  had  been  seized  by  H.  M.  S.  Ranger  on  the  African 
coast,  in  January,  1850,  on  the  ground  that  she  was  engaged  in 
carrying  on  the  slave  trade. 

In  November,  1852,  their  Lordships  advisedher  Majesty 
that  the  sentence  appealed  from  should  be  reversed,  and  the  ship 
and  goods  restored  with  costs  and  damages.  In  April,  1855,  the 
Appellants  brought  in  their  claim  for  damages  amounting  to 
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20,408/.  Of.  &d.  or  this  claim  the  Registrar  and  Merchants 
allowed  only  1,593/.  9«.  lOd.;  and  this  report  was  now  objected 
on  behalf  of  the  Appellants. 

The  Schedule  annexed  to  the  report,  and  the  following  state- 
ment of  the  Registrar's  reasons  for  such  report,  contain  all  the 
necessary  facts  and  circumstances  of  the  case. 


Schedule  referred  to  in  the  Report  of  the  Registrar  and 

JUerchants, 


No.  1. 
2. 
d. 
4. 


6. 
7. 

8. 

9. 
10. 
11. 
12. 
13. 

14. 


15. 

16. 

17. 

18. 

19. 

20. 
21. 

22. 

23. 


CUfaned. 

£      t,    d. 

To  cost  price  of  the  '*  Levin  Laok  " 1,400    0    0 

„  Value  of  cargo  on  board  when  seized  ...  •        23  15    0 

„      Ditto    stores  ditto  ....         13    4    0 

„      Ditto    provisions      ditto  ••..         11     3    4 

„  Loss  sustained  by  owners  of  '*  Levin 
Lank  "  up  to  4th  March,  1850,  by  being 
deprived  of  her  services  to  communicate 
with  the  Bonny  and  New  Calabar   ....    1,000    0    0 

„  Value  of  oil  paid  to  ransom  boat  and  oil 

seized  by  the  natives 45  12    7 

„  Loss  on  palm  oil  which  could  not  be  ship- 
ped in  the  **  Roe"  so  soon  as  it  would 
have  been  by  the  "  Levin  Lank "    ....       304    4    0 

„  Wages  of  6  Kroomen  from  4th  January  to 

1st  March,  1850 13  10    0 

„  Ditto  of  Joseph  Wallman  from  1st  Ja- 
nuary to  21  st  March,  1850    5  15    6 

„  Ditto  of  Charles  Clements  from  4th  January 

to  15th  April,  1850    15     3    0 

„  Ditto  of  Captain  Joseph  Tuzo  from  4th 

January  to  20th  August,  1 850 90     8     0 

„  Board  of  ditto  from  15th  April  to  20th 

August,  1850 19     1     0 

„  Extra  detention  of  the  "  Mary  "  by  reason 
of  the  capture  of  the  "  Levin  Lank  "  21 
days  at  10/.  per  day 210    0    0 

„  Loss  sustained  on  cargo  brought  to  Eng- 
land in  the  *'Mary"  by  reason  of  its 
not  arriving  so  soon  as  it  would  have 
done  had  the  "  Levin  Lank  "  not  been 
captured 491  12    9 

„  Extra  detention  of  the  barque  '*  Roe  "  for 

74  days  at  6/.  per  day    444    0    0 

„  Loss  sustained  on  cargo  brought  to  Eng- 

Undinthe^Roe"    600  15    3 

„  Extra  detention  of  the  barque  "  Druid  " 

120  days  at  8/.  per  day 960    0    0 

„  Loss  sustained  on  cht^o  brr/ught  to  Eng- 

land  in  the  "  Druid"    294  10    8 

„  Passage  of  Mr.  Htmry  tn  tb«  **  Druid  "  \ 

to  give  evi(l#rr»r:«!  m  Knsrhirid  40/..,  ••  V         60    0    0 

„  Ditto  ofChnrh-n  C.kTri*^.**,  thtut  20/,  ..  } 

„  Expenses  'tucnrr*-ti  hy  Mr,  INrnvm  from 
Liverjio^yl  Ut  l/if»/l//ri  wtfl  Unt  k  in  con- 
sulutiori  ..'..// r., // i, ...'»».,,. ..  5  15    0 

„  W»f(t'n  0f  ('ftj,*,iiftl uUffffftfi  \)ih  Jtfttpttry 
Ui  3Ut  A'»yi«»,  l*i'»2,  whil"  in  Kfi^l'iitd 
to  ((iv^  #'Vi't<'rK«>., »««/«««.«..«...« ••       236    0     0 

„  Ditto  *;f  (.h>»fi<'*  ri'-fri»-ri*«    ff/fo    jpli  Js* 

nuary^  IH'/I,  l«  ditt/«4iMo    ,,...*,«.,         89  11    0 

f '»rf i<:'I  ov^f,,•,    0,334     1      1 


ADowed. 

£     t.  d. 

1,400     0  0 

23  15  0 

13     4  0 

11     3  4 


I 

• 

13 

10 

0 

5 

15 

6 

15 

3 

0 

90 

8 

0 

19 

• 

1 

0 

•  • 
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Schedule — continued. 


Claimed. 

£        t.    d. 

Brought  forward 6,334    1     1 

No.  24.  To  travelling  and  hotel  expenses  of  Mr. 
R.  C.  Henfj,  Captain  Tuzo,  and  Charles 
Clements  from  Liverpool  to  London, 
while  at  the  latter  place,  and  back  to 
Liverpool 36  12    0 

25.  „  Mr.  Henry's  loss  of  time  from  his  reco- 

very from  illness  on  8rd  June,  1851,  to 

3l8t  August,  1852 551    5  10 

26.  jf  Losses  sustained  by  the  owners  of   the 

*'  Levin  Lank  "  in  their  trade  at  Renin 
from  the  29th  January,  1851,  when  they 
were  officially  informed  of  her  con- 
demnation, until  the  arrival  of  the  ten- 
der *' Visitor"  at  Benin  on  the  Slst 
October,  1852    , 9,233  18    6 

27.  jy  Ditto  by  extra  detention  of  their  vessels 

and  cargoes  up  to  31st  October,  1852, 

in  addition  to  that  charged  as  above  . .    2,000    0    0 

28.  „  Ditto  sustained  by  Messrs.  Harrison  and 

Company's  agents,  not  being  able  to 
keep  up  a  communication  with  Bonny 
and  New  Calabar  subsequently  to  the 
4th  March,  1850    2,000    0    0 

29.  yy  Amount  of  postages  and  other  petty  dis- 

bursements incurred  by  Messrs.  Harri- 
son    110    0 

30.  „  Loss  of  interest  on  the  amount  for  which 

the  "  Mary's"  cargo  would  have  sold, 
viz.,  5  per  cent,  per  annum  on 
14,837/.  17«.  bd.  for  21  days 42  13    8 

31.  ,,  Ditto  ditto  *'  Roe's"  cargo,  ditto  ditto  on 

6,800{.  for  74  days 68  18    8 

32.  „  Dino  ditto  on  '*  Druid's "    cargo   ditto 

ditto  on  8,458iL  0«.  9d.  for  120  days. ...       139    0    8 


33. 


f> 


Ditto  on  the  remainder  of  the  lossesA 
&c.  from  the  dates  set  forth  in  the  I 
exhibit  annexed  to  the  affidavit  ofV 
Thomas  Harrison,  sworn  1st  March,  j 
1855,  until  paid • J 


20,408    0     5 


1866. 


Alloired. 


1,591 


s,    d, 
19  10 


•  * 


•  • 


•  • 


1  10    0 


1,593    9  10 


With  interest  thereon  at  the  rate  of  4  per  cent,  per  annum  from  the  4th  January, 
1852,  until  paid. 

(Signed)        H.C.  Rothery, 

H.  M.  Registrar. 


The  following  are  the  Registrar's  Reasons  for  the  Report : — 

This  is  a  claim  arising  out  of  the  capture,  on  the  coast  of  Registrar's 
Africa,  in  the  early  part  of  the  year  1860,  of  a  small  vessel  called  "^^P®^ 
the  Levin  Lank,  by  her  Majesty's  sloop  of  war  Ranger,  on  the 
ground  that  she  was  engaged  in  carrying  on  the  slave  trade. 

The  circumstances  of  the  case  are  as  follows: — The  Messrs.  Facts  of  the 
Harrison  and  Co.  of  Livei-pool,  the  Appellants  in  this  case,  appear  *^***" 
at  the  period  in  question  to  have  been  very  extensively  engaged 
in  the  palm  oil  trade,  from  the  west  coast  of  Africa,  and  for  the 
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1856.        purpose  of  carrying  on  that  trade  they  had  establishments  at 
^^^'  ^'       several  points  along  the  coast,  and  amongst  others  one  at  Benin. 


Registrar'B       The  factory  at  Benin  is  situated  at  some  little  distance  up  a  river 
^vort,  ^^  ^^^  name,  and  as  the  bar  prevents  the  passage  up  of  large 

vessels,  the  practice  appears  to  have  been  to  bring  the  palm  oil 
casks  down  to  the  mouth  of  the  river,  and  there  put  them  on 
board  the  vessels  destined  to  convey  them  to  this  country.  For 
this  purpose,  and  also  to  obtain  the  means  of  readily  communi- 
cating with  the  other  establishments  of  the  Messrs.  Harrison 
on  the  coast,  a  schooner  called  the  Maria  Louisa  was  for  some 
time  employed  by  Mr.  Henry,  their  agent  at  Benin.  In  the 
month  of  April,  1849,  however,  information  having  being  brought 
to  Benin,  that  the  Maria  Louisa  had  been  lost,  the  agent,  with 
a  view  to  supply  her  place,  purchased  the  Levin  Lank,  a  small 
American  schooner  of  about  ninety-three  tons,  then  lying  in  the 
river,  almost  all  her  crew  being  dead.  The  Maria  Louisa  sub- 
sequently arrived  at  Benin,  but  in  a  very  damaged  state,  and  the 
Levin  Lank,  having  been  found  well  adapted  for  the  purpose, 
was  employed  in  conveying  the  palm  oil  casks  from  the  factory 
to  the  vessels  at  the  mouth  of  the  river.  Subsequently  the 
Maria  Louisa  was  repaired  and  was  likewise  employed  on  the 
same  service,  but  having  been  again  seriously  damaged  in  crossing 
the  bar  of  the  Benin  river,  and  there  being  neither  workmen  nor 
materials  at  that  place  to  repair  her,  Mr.  Henry,  on  the  4th  of 
January,  1860,  dispatched  the  Levin  Lank,  in  charge  of  Joseph 
Tuzo  as  Master,  and  with  a  crew  consisting  of  Charles  Clements 
as  mate,  Joseph  Wallman  as  seaman,  seven  Kroomen,  and  a 
Benin  boy,  to  Accra,  to  fetch  the  necessary  materials  and  work- 
men. 

The  Levin  Lank  arrived  at  Accra  on  the  15th  of  the  same 

month,  and  having  taken  on  board  three  coopers,  and  two  other 

persons  to  act  as  cook  and  steward,  she  left  that  place  on  the 

Capture  of  the    19th  to  return  to  Benin,  and  was  captured  on  the  following 

ve88e.  j^y  j^y  jjgj,  Majesty's  sloop  Ranger,  Thomas  Miller,  Esquire, 

commander,  and  was  thereupon  dispatched  to  Saint  Helena  for 
adjudication.     After  very  considerable  delays,  into  the  particulars 
of  which  it  is  not  necessary  here  to  enter,  the  Levin  Lank  arrived 
Her  condem-     at  Saint  Helena,  and  proceedings  having  been  commenced  against 
Helena.  ^^^  '^  ^^^  Vice- Admiralty  Court  there  established,  she  was  ulti- 

mately condemned  as  a  slave  vessel,  and  was  thereupon  broken 
up  and  the  materials  sold  in  separate  portions. 

From  this  decree  an  appeal  was  prosecuted  to  her  Majesty  in 
Council,  and  the  case  having  been  referred  in  the  usual  manner 
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to  the  Judicial  Committee  of  the  Privy  Council,  their  Lordships        1856. 
were  pleased  to  report  to  her  Majesty  their  opinion  in  favour  of        ^'^'  ^' 


the  appeal,  that  the  decree  of  the  Vice- Admiralty  Court  ought  to  Regisn^r^s 
be  reversed,  and  that  the  schooner  or  vessel  Levin  Lank  and  her  "port, 
cargo  ought  to  be  restored,  or  the  value  thereof  paid  to  th^  Decree  re- 
owners,  and  that  Commander  Miller  and  the  rest  of  the  officers  ap!™i^,u| 
and  crew  of  the  sloop  Ranger  ought  to  be  condemned  in  all  costs,  captors  con- 
charges,  losses,  damages,  detriments,  demurrages,  and  expenses  costs  and 
which  have  arisen  by  reason  of  the  seizure  and  detention  of  the  ^m^g^^- 
schooner  and  her  cargo. 

Such  are  the  terms  of  their  Lordships'  decree,  and  the  first 
question  that  has  been  raised  is  as  to  the  extent  of  the  damages 
to  which  the  captors  are  liable  under  this  decree,  and  whether 
they  are  bound  to  mak^  good  not  only  the  losses  directly  occa^ 
sioned  by  the  capture  and  detention  of  the  Levin  Lank  and  her 
cargo,  but  those  also  indirectly  arising  therefrom,  and  which  are 
commonly  called  *^  consequential  damages/' 

The  Messrs.  Harrison  state  that  soon  after  the  capture  of  the  Nature  of 
Levin  Lank  several  of  their  vessels  arrived  off  the  moutb  of  the  foJ'dainMesr 
Benin  river  to  take  in  palm  oil,  that  they  had  abundance  of  oil  at  the 
factory,  but  were  obliged  in  consequence  of  the  loss  of  the  Levin 
Lank  to  ship  the  casks  at  great  risk  in  the  small  open  boats  of  the 
country,  and  that  their  vessels  were  in  consequence  detained  for 
a  considerable  time ;  and  they  claim  compensation  both  for  the 
demurrage  of  their. vessels,  and  for  the  loss  which  they  conceive 
they  have  sustained  by  the  depreciation  in  the  market  at  Liver* 
pool  of  the  price  of  palm  oil  between  the  time  when  the  cargoes 
might  have  been  delivered  there,  had  the  Levin  Lank  not  been 
taken  from  them,  and  the  time  when  the  cargoes  were  actually 
delivered. 

They  also  state  that  some  articles  of  merchandize,  which  were 
a  mere  drug  at  9ome  of  their  settlements,  would  at  the  same 
time  have  fetched  a  high  price  at  another,  and  that,  had  they  had 
the  Levin  Lank  at  their  disposal,  they  would  have  realized  very 
large  profits,  by  conveying  in  her  the  goods  to  those  settlements 
where  they  were  most  needed,  and  they  therefore  claim  compen- 
sation, not  only  for  losses  actually  sustained,  but  for  the  profits 
which  they  were  prevented  from  making  by  the  loss  of  the 
Levin  Lank. 

They  claim  in  fact  for  losses  of  this  description  from  the 
time  of  the  capture  of  the  Levin  Lank  until  the  31st  day  of 

E 
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185S.       October,  1852,  when  another  tender  called  the  Visitor,  which 
Fth.  8.       Yi^^  been  purchased  by  them  and  sent  out  from  this  country, 


Regiatrw'B        ultimately  arrived  at  Benin  to  supply  the  place  of  the  Levin  Lwak. 

'^^^^^''^  Such  is  the  general  character  of  the  Messre.  Harrison's  chdm, 

amounting  in  the  whole  to  no  less  a  sum  than  20,408/.  Of.  5d!., 
although  the  vessel  itself  is  valued  at  only  1,400^ 

Ssninff  amrther      ^^^t  ^®  ^^  question  which  presents  itself  in  considering 
teoder.  the  claim,  is,  how  it  came  to  pass — if  the  want  of  a  small  tender 

on  the  coast  occasioned  the  Messrs.  Harrison  such  heavy  losses 
and  prevented  them  from  realizing  such  lai^e  profits,— how  it 
came  to  pass  that  they  did  not  send  out  another  tender  to  supply 
the  place  of  the  Levin  Lank  at  an  earlier  period  then  the  31st 
of  October,  1852.  Mr.  Harrison  stated  at  the  reference  that  the 
fhvt  intimation  which  he  received  of  the.  capture  of  the  Levin 
Lank,  and  of  her  being  sent  to  Saint  Helena  for  adjudication, 
was  on  the  8th  of  July,  1850.  He  knew  the  number  of  vessels 
his  firm  had  despatched  to  the  coast  of  Africa  for  pahn  oil,  and 
yet  it  is  not  until  about  two  years  after  he  knows  of  the  capture 
of  the  Levin  Lank,  that  he  takes  measures  to  supply  her  place  by 
purchasing  and  sending  out  another  tender. 

Is  it,  then,  right  that  the  captors  should  be  condemned  in  these 
enormous  damages,  which  are  said  to  have  arisen  from  the  want 
of  a  tender  on  the  coast,  when  that  want  might  have  been  sup- 
plied by  the  Messrs.  Harrison  at  a  much  earlier  period  than  it 
was?  Mr.  Harrison  stated,  at  the  reference,  that  the  reason  of 
their  not  having  sent  out  another  tender  sooner  was,  that  it  was 
not  convenient  to  them  at  that  time  to  provide  the  funds  neces- 
Capton  not  gary  for  the  purpose.  But  are  the  captors  responsible  for  this, 
respoDsi  e  or  ^^^  ^^  ^^^  liable  for  all  damages  that  may  have  arisen  from  the 

want  of  a  tender,  until  it  became  quite  convenient  to  the  Messrs. 
Harrison  to  provide  one  ? 

r*f***K**  The  principles  which  govern  ca«e8  of  this  description  are  so 

clearly  laid  down  in  the  judgment  of  Dr.  Lushington  in  the  case 
of  the  Columbus  (a),  and  to  which  we  have  been  referred  by  the 
Queen's  Proctor,  that  I  cannot  do  better  than  quote  the  words  of 
the  learned  Judge.  He  says,  ^*  I  take  the  rule  to  be  this, — ^in 
the  case  of  a  total  loss  you  calculate  the  value  of  the  property 
destroyed  at  the  time  of  the  loss,  and  pay  it  to  the  individual  as 
a  full  indemnity  to  him  for  all  that  may  have  happened  to  him, 
and  you  never  can  by  possibility  enter  into  an  examination  of* 

{a)  Notes  of  Cases,  vol.  6,  p.  674. 
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wbat  might  haye  been  gained  by  an  adventure  of  this  description.        1 856. 
I  see  no  limit  to  the  principle ;  if  it  were  once  admitted,  it  would        ^^^'  ^'    .. 
not  be  simply  in  cases  where  it  was  confined  to  the  value  of  the  Registrar's 
ship,  but  there  would  be  all  sorts  of  ramifications,  the  profit  to  "^P*^"* 
be  derived  from  the  voyage,  or,  indeed,  from  the  return  voyage, 
which  might  be  said  to  have  been  defeated  by  the  collision.     I 
am  of  opinion,  on  that  ground  aloiie>  that  I  cannot  maintain  thig 
claim/' 

Such,  then,  are  the  principles  which  must  guide  us  in  dealing  is  ihereany- 
with  this  claim,  unless  indeed  there  be  anything  in  their  Lord-  I^JJJj  ^^^^li 
ships' judgment  which  would  take  it  out  of  the  ordinary  course,  cas9? 
and  which  would  show  that  it  was  their  Lordships'  intention  to 
give  the  claimants  consequential  damages,  and  for  which  we  must 
refer  to  their  Lordships'  judgment 

Although  this  judgment  has  not  yet  been  reported,  Mr.  Moore,  Th«ir  Lord- 
the  reporter  of  the  Privy  Council,  has  kindly  favoured  us  with  ^^  Timpiie  > 
a  transcript  of  his  notes,  and  from  it  we  extract  the  following  d«crfe  of  res- 
passage,  which  refers  more  particularly  to  this  part  of  the  case,  cosu  and 
The  learned  Lord,  who  delivered  the  judgment,  was  Dr.  Lush-  damages. 
ington,  the  same  who  pronounced  the  decision  in  the  case  of  the 
Columbus,  which  we  have  quoted  above.     His  words,  as  reported 
to  us,  are  these :-— *'  Now,  taking  all  the  facts  of  this  case  into 
consideration,  it  really  does  appear,  without  going  further  into 
Che  evidence,  that  there  was  no  just  ground  for  the  seizure.    The 
only  decree  we  can  make  is  that  the  decree  of  the  Court  below 
be  reversed,  and  the  vessel  restored  with  costs."     Not  a  word 
is  here  said  about  the  consequential  damages  claimed  by  the 
Messrs.  Harrison;  it  is  a  simple  decree  of  restitution,  with  costs 
and  damages,  and  as  such  should  come  under  the  principle  laid 
down  in  the  case  of  the  Columbus. 


Much  stress  was  laid  by  the  claimants  upon  the  words  of  the  Entry  of  decree 

lewhat 
terms, 


decree  itself,  as  it  is  found  entered  in  the  Court  Assignation  Book,  l^^^er"^^  ^^ 


and  by  which  the  captors  are  condemned  ^^  in  all  costs,  charges, 
losses,  damages,  detriments,  demurrages,  and  expenses  which 
have  arisen  by  reason  of  the  seizure  and  detention  of  the  schooner 
and  her  cargo."  These  words  are,  it  must  be  confessed,  very 
wide  and  general,  and  would,  at  first  sight,  seem  to  carry  with 
them  consequential  damages.  They  are  not  the  words  usually 
employed  in  cases  in  which  restitution  takes  place  with  costs  and 
damages,  and  how  these  words  came  to  be  used  in  entering  the 
decree,  I  confess  that  I  am  at  a  loss  to  understand.  It  occurred 
before  I  was  appointed  Registrar,  and  arose  probably  from  fol- 
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but  doei  not 
carry  the  case 
any  further. 


lowing  i.he  terms  of  the  Appellant's  prayer,  instead  of  the  words 
usually  adopted  in  entering  decrees  of  this  kind. 

But  after  all  the  question  is,  whether  these  words  carry  the 
case  any  further,  and  I  am  clearly  of  opinion  that  they  do  not 
The  losses,  damages,  detriments,  demurrages,  and  expenses, 
must  be  such  as  are  legally  and  properly  due,  and  not  any  and 
all  losses  that  might,  under  certain  contingencies,  have  possibly 
arisen.  Looking  then  at  al(  the  facts  of  the  case,  at  the  words 
used  by  their  Lordships  in  giving  judgment,  looking  also  to  the 
very  clear  and  decided  opinion  expressed  by  Dr.  Lushington  in 
the  case  of  the  Columbus,  that  "  you  never  can  by  possibility 
enter  into  an  examination  of  what  might  have  been  gained  by 
an  adventure  of  this  description,"  we  are  all  clearly  of  opinion 
that  there  is  not  sufficient  evidence  before  us  to  show  that  it  was 
their  Lordships'  intention  to  award  more  than  the  ordinary  costs 
and  damages  to  the  claimants.  The  owners  will  be  entitled  to 
be  reimbursed  to  the  full  extent  of  their  losses,  but  cannot  claim 
for  profits;  which,  though  possible,  might  in  &ct  never  have  been 
realized. 


Value  of  the 
Teasel. 


Such,  then,  being  the  general  principle  upon  which  the  claim 
of  the  Messrs.  Harrison  must  be  dealt  with,  let  us  now  proceed 
to  consider  its  details.  The  first  item  is  a  charge  of  1,400/.  as 
the  value  of  the  schooner  at  the  time  when  she  was  captured.  It 
has  been  objected  by  the  Queen's  Proctor  that  this  item  is  exces- 
sive in  amount,  the  vessel  being  only  ninety -three  tons  burthen; 
but  it  must  be  remembered  that  the  value  of  the  vessel  is  to  be 
taken,  not  at  the  price  at  which  a  similar  vessel  might  have  been 
purchased  in  this  country,  but  at  her  value  on  the  coast  of  Afirica. 
Now,  it  appears  from  the  affidavit  of  Mr.  Henry,  the  agent  at 
Benin  of  Messrs.  Harrison  and  Company,  that  the  Levin  Lank 
was  purchased  by  him  of  the  then  supercargo  and  captain  on 
the  7th  May,  1849,  for  the  sum  of  1,400Z.  British  sterling,  but 
that  not  having  sufficient*  specie  in  his  possession,  it  was  agreed 
between  them  that  she  should  be  paid  for  in  goods  to  that 
amount,  and  accordingly  the  various  articles  enumerated  in  the 
Schedule  A.  annexed  to  Mr.  Henry's  affidavit,  were  taken  by  the 
supercargo  in  satisfaction  of  his  claim,  and  at  the  prices  stated 
therein.  And  as  this  person  was  doubtless  as  fully  cognisant  as 
Mr.  Henry  of  the  values  of  the  several  articles  enumerated,  and 
as  it  was  as  much  the  interest  of  the  former  to  depreciate,  as  of 
the  latter  to  augment,  the  price  of  each  article,  it  may  reasonably 
be  presumed  that  the  goods  in  the  schedule  were  fairly  priced, 
and  that  the  Levin  Lank,  at  the  period  of  the  sale,  was  well  worth 
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the  sum  of  1,400/.    There  is  no  evidence  offered  on  the  part  of       1856. 
the  Crown  in  opposition  to  these  facts,  nor  is  there  anything  to        ^*^'  ^' 


show  that  the  vessel  had  in  any  respect  deteriorated,  or  that  her  Registrar's 
value  had  fallen  between  the  time  of  the  purchase  and  the  date  of  "P^"^^ 
her  capture  by  the  Ranger.  .  Under  these  circumstances  we  are 
of  opinion  that  the  value  of  the  Levin  Lank  must  be  taken  at  the 
price  stated  by  the  claimants,  namely,  1,400/. 

With  regard  to  the  second,  third  and  fourth  items,  the  value  Value  of  goods. 
of  the  cargo,  stores  and  provisions,  on  board  at  the  time  of  the 
capture,  they  are  sworn  to,  and  are  not  objected  to,  and  as  they 
appear  to  be  reasonable  in  amount,  they  must  be  allowed. 

The  next  item  to  be  allowed  is  that  marked  No.  8,  being  the  Wages  of  the 
wages  of  six  Kroomen,  from  the  4th  day  of  January  to  the  1st  ■**™*"5 
day  of  March,  1850,  the  day  on  which  they  got  back  to  Benin. 
The  wages  of  these  men  are  charged  at  the  rate  of  1/.  bs.  per  man 
per  month,  and  should  be  allowed  in  full. 

Item  No.  9,  being  the  wages  of  the  seaman  Joseph  Wallman, 
from  the  4th  January  to  the  21st  March,  1850,  the  day  on 
which  he  volunteered  to  the  Ranger,  must  also  be  allowed  in  full ; 
as  must  also  item  No.  10,  being  the  wages  of  Charles  Clements, 
the  mate  of  the  Levin  Lknk,  from  the  4th  of  January  to  the  15th 
of  April,  1850,  the  day  oft  which  he  got- back  to  Benin. 

Item  No.  II  is  a  charge  for  the  wages  of  Joseph  Tuzo,  the  ofthemaister. 
master  of  the  Levin  Lank,  from  the  4th  January  to  the  20th  of 
August,  1850,  at  the  rate  of  12Z.  per  month.  From  Mr.  Henry's 
affidavit  it  would  seem  that  the  master  returned  to  Benin,  with 
Clements,  on  the  15th  of  April,  1850,  but  that  Mr.  Henry  was 
not  able  to  find  him  any  employment  until  the  20th  of  August 
following,  when  he  put  him  in  charge  of  the  Druid  as  master; 
and  accordingly  a  claim  is  made  for  his  wages  during  the  time 
he  remained  so  unemployed.  This,  it  appears  to  us,  must  be 
allowed,  as  must  also  item  No.  12,  being  the  cost  of  his  board 
and  maintenance  at  3^.  per  day  from  the  15th  of  April,  1850, 
the  day  of  his  arrival  at  Benin,  to  the  20th  of  August  following, 
when  he  took  charge  of  the  Druid. 

We  shall  also  allow  item  No.  29,  which  is  a  charge  of  1/.  10^. 
for  postages  and  other  petty  disbursements. 

With  regard,  however,  to  all  the  other  items,  we  are  of  opinion  Other  items  of 
that  none  of  them  can  be  allowed.     Most  of  them  are  for  con-  ^ho^^^*  ^^ 
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1856.  sequential  damages  arising  out  of  the  capture  of  the  Levin  Lank, 
^*^'^  and  for  which  we  are  of  opinion  that  the  captors  cannot  be  held 
responsible.  The  rest  of  the  items  are  for  expenses  of  the 
witnesses  during  their  detention  in  this  coontry  to  give  their 
evidence  in  the  cause.  These  charges  also  cannot  form  any  part 
of  the  present  claim;  if  chargeable  at  all,  they  most  be  indnded 
in  the  Proctor's  bill  of  costs,  and  be  taxed  in  the  regular  way,  as 
a  part  of  the  expenses  attending  the  legal  proceedings.  And 
as  the  Messrs.  Harrison  and  Co.  have  lost  the  services  of  the 
Levin  Lank  from  the  4th  of  January,  1860,  interest  would 
ordinarily  be  allowed  at  the  rate  of  41.  per  cent,  per  annum  from 
that  time  until  the  day  of  payment.  But  as  a  period  of  between 
two  and  three  years  were  allowed  to  elapse  from  the  time  of 
their  Lordships'  report,  before  the  claimants  thought  proper  to 
bring  in  their  claim  for  damages,  we  shall  only  allow  ioterest 
from  the  4th  of  January,  1852. 

Appeal  Registry,  8th  November,  1855. 

H.  C.  ROTBBRV, 

Her  Majesty's  Registrar. 

Addams  and  RoU  for  the  appellants. 

The  Queeid  Advocate  and  Jenner  for  the  respondents* 

R«port  cor-      '    Their  Lordships,  without  hearing  counsel  for  the  respondents, 
firmed  with       affirmed  the  report  of  the  Registrar,  and  stated  that  looking  to 

the  exorbitancy  of  the  claim,  and  the  large  deductions  which 
had  been  made,  the  appellants  must  pay  the  whole  costs  of  the 
reference  and  of  this  motion* 

*  Her  Majesty* $  Proctor  for  the  captors. 

Rothery  for  the  owners  of  Levin  Lank. 


OOttl. 


THE  JAMES.  55 

i858* 


C^t  Ikigfy  Court  ot  SRrmtraltp. 

THE  JAMES,   Sto^ehovbk,  Master. 

Ship-^CoUiddn — Merchant  Shipping  Act,  1864 — Both  ships 

in  fault — Damages  divided. 

The  ConfodiM,  of  178  toni,  was  Ijing-to,  cloie-hauled  on  the  port  taflk,  her  hekn 
laahed  a-starboard ;  the  James,  of  236  toqa,  was  lytng-to,  close-hauled  on  the 
starboard  tack,  her  helm  a-port ;  each  vessel  a  little  oo  the  port  bow  of  the 
other ;  a  collision  ensued,  by  which  the  port  bow  of  the  Confucius  was  stove 
in,  and  she  sank.  Held,  that  the  Confucius  was  to  blame  for  sot  having 
ported  her  helm  in  time,  and  the  James  for  not  having  thrown  back  her  head 
yards  when  the  collision  was  probable ;  and  that  the  damage  should  be  divided. 

THIS  was  a  cause  of  damage,  brought  by  the  owners  of 
the  late  vessel  Confucius,  against  the  brig  James,  to  re- 
cover the  amount  of  damage  occasioned  by  a  collision  oiF  the 
Yarmouth-roads.  The  action  was  entered  in  the  sum  of  7,500/. 
On  behalf  of  the  Confucius  it  was  stated,  that  she  was  pro- 
ceeding from  Grangemouth,  in  Scotland,  to  Woolwich,  with  a 
cargo  of  shell ; — that  on  the  night  of  the  10th  October,  about 
6'30  p.m.,  she  was  off  the  coast  of  Norfolk,  and  the  night  being 
daric  and  the  wind  fresh  from  about  W.,  the  master  determined 
to  lay-to  till  daylight, — that  accordingly,  the  mainyard  of  the 
said  vessel  was  laid  to  her  mast,  and  single-reefed  foretopsail, 
foresail,  and  foretop-mast  staysail  set,  and  that  the  helm  was 
lashed  a-starboard  to  keep  her  to ; — that  a  bright  signal  lantern 
was  lashed  on  the  port  cathead,  which  showed  a  good  light 
all  around^  and  that  a  good  look-out  was  kept.  That  soon  after 
midnight  the  second  mate  reported  a  vessel  without  a  light  on 
the  port  bow,  which  afterwards  proved  to  be  the  James,  distant 
rather  less  than  half  a  mile,  and  approaching  the  Confucius ; 
that  the  helm  of  the  Confucius  was  accordingly  put  hard  a-port, 
and  the  master  and  the  rest  of  the  watch  on  deck  hailed  loudly 
to  those  on  board  the  James  to  port  their  vessel's  heflm,  but  that 
no  attention  was  paid  to  such  hailing,  and  that  the  James  ran 
down  with  the  wind  free,  and  came  stem  on  under  the  influence 
of  her  starboard  helm,  and  struck  the  Confucius  a  violent  blow 
on  her  port  bow,  carried  away  the  port  cathead  and  lantern, 
and  stove  in  her  port  side.  The  master  and  crew  of  the  Con- 
fucius, finding  that  the  vessel  was  fast  sinking,  took  to  their 
boat,  and  she  almost  immediately  afterwards  sank,  and  was 
totally  lost,  with  everything  on  board.  The  libel  alleged  that 
the   collision  and  losses  consequent  thereon  were  imputable 
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1856.        solely  to  those  on  board  the  James,  for  not  having  kept  dear 
,    *^'**'  ^'        of  the  Confucius,  as  she  might  and  ought  to  have  done,  and 
from  her  having  starboarded  her  helm. 

On  behalf  of  the  James  it  was  stated,  that  the  value  of  the 
James  was  1,200/.  only; — ^that  she  sailed  from  the  port  of 
Hamburg  on  6th  April,  1855,  in  ballast,  bound  for  Shields  in 
the  river  Tyne; — that  on  the  night  in  question,  10th  October, 
she  bore  up  for  Yarmouth-roads,  and  at  midnight  was  laid-to 
on  the  starboard  tack,  with  the  mainyard  to  the  mast,  under 
double-reefed  topsails,  foretop-mast  staysail  and  trysail,  the  fore- 
sail being  hauled  up  and  the  helm  secured  hard  a-lee  with'  the 
tiller-rope ;  that  a  lighted  signal-lantern,  burning  brightly,  was 
hanging  over  the  port  bow,  and  that  a  good  look-out  was  kept 
on  board.  That  shortly  before  the  collision  one  of  the  look-out 
observed  the  light  of  the  Confucius  about  one  point  on  the 
lee  or  port  bow,  and  instantly  reported  the  same  to  the  master, 
who  came  forward  at  once  to  the  weather  bow,  and  one  of  the 
watch  held  the  laniem,  which  was  hanginor  ali^rht  over  the  said 
brig's  port  bow,  up  towards  the  strange  vessel  in  siich  a  direction 
as  that  the  same  could  be  best  seen  by  those  on  board  of  her. 
That  some  one  on  board  the  Confucius  called  out,  ^*  Keep 
your  helm  a-port;"  to  which  it  was  replied,  'Mt  is  hard  a-port," 
and  the  master  gave  orders  that  the  helm  should  not  be  moved. 
That  at  that  time  the  James  was  lying  S.W.  by  S.,  and  as 
close  to  the  wind  as  she  could,  and  her  helm  was  kept  bard 
a-port  without  any  alteration  whatever;  that  the  Confucius,  how- 
ever, which  had  ported  her  helm,  and  was  passing  to  leeward 
of  the  brig,  caught  the  jibboom  of  the  brig  with  her  larboard 
forerigging,  broke  the  jibboom,  and  taking  the  brig's  bowsprit 
between  her  masts,  hauled  her  round  before  the  wind,  with  her 
head  to  the  eastward. 

Addams  and  Tunss  for  the  Confucius. 

JBat/ford  and  Deane  for  the  James. 

The  Court  was  assisted  by  Captains  Ellerby  and  Shuttle^ 
worth. 

Judgment  Dr.  LusHiNGTON  thus  addressed  the  Trinity  Masters  there- 

upon : — Gentlemen,  you  are  perfectly  well  acquainted  with  the 
case  of  both  the  parties.  You  have  not  only  read,  but  had 
read  to  you  in  part,  the  libel  which  states  the  case  of  the  Con- 
fucius, and  abo  the  allegation  which  states  the  case  of  the  James, 
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the  vessel  proceeded  against.  All  the  important  parts  of  the  1856. 
evidence  have  also  been  brought  to  your  attention,  and  you  have  *^°"'  ^' 
heard  the  arguments  of  counsel.  Now,  it  would  be  perfectly  use- 
less for  me  to  go  over  the  statements  at  length,  or  to  comment  on 
the  arguments  at  all.  The  course  I  propose  is  this, — to  state  to 
you  what  I  conceive  to  b^  the  indubitable  facts  in  this  case, 
and  then,  as  to  those  matters  upon  which  you  may  be  in 
doubt,  you  must  form  such  an  opinion  as  that  they  may  be 
in  conformity  with  those  upon  which  you  have  no  doubt.  I 
know  no  other  mode  of  getting  out  of  these  difficulties,  which 
frequently  occur  in  this  species  of  case,  than  by  first  satis- 
fying your  mind  what  is  clearly  and  distinctly  proved,  and 
then  making  other  circumstances  bend  to  that  proof  where  the 
evidence  is  not  so  clear.  Now,  allow  me*  to  trespass  upon  Admitted  facta 
your  time  very  briefly  by  stating  the  facts  admitted  in  this  ®  ***^"*- 
case,  or  distinctly  proved.  The  Confucius  was  a  heavily-laden 
vessel ;  the  James  was  a  light  vessel ;  both  vessels  were  lying-to, 
both  being  desirous  of  not  entering  the  CocKle  Gat  by  night. 
It  appears  they  were  on  different  tacks — the  Confucius  on  the 
port  tack,  with  her  helm  lashed  a-starboard ;  the  James  on  the 
starboard  tack,  with  her  helm  lashed  a-port.  The  tide  at  that 
time  was  ebbing.  I  do  not  presume  to  comment  on  these  facts, 
because  you  are  more  able  to  form  a  judgment  upon  them  than  I 
am.  You  well  know  the  effect  which  would  be  produced  upon 
a  vessel  lying-to  by  the  ebb  or  flow  of  the  tide.  It  would  be 
mere  presumption  if  I  were  to  dwell  at  length  on  these  matters. 
You  will  bear  in  mind  that  the  tide  was  ebbing,  and  the  effect 
that  that  might  have  on  the  one  or  the  other  vessel.  The  wind, 
it  is  stated,  was  from  about  west-north-west  I  do  not  know, 
with  precise  accuracy^  the  quarter ;  we  seldom  do ;  we  take  it, 
according  to  the  statement  of  both  parties,  to  be  west-north- 
west. If  it  was  at  this  point,  both  vessels  were  close-hauled; 
and  then  the  head  of  the  Confucius  would  be  about  north  to 
north-by-east,  and  the  head  of  the  James  about  south-west 
to  south-west-by-south.  Now,  these  vessels,  having  this  re-  Both  resseh 
lative  bearing  to  each  other,  were  seen  when  above  or  at  least  *y' "^-^J  *«« 

°       .  '  each  other  s 

a  quarter  of  a  mile  distant  from  one  another.  And  you  will  not  quarter  of  a 
forget  that  a  quarter  of  a  mUe,  under  the  circumstances  in  which  '">>«  '^' 
these  vessels  were,  namely,  lying-to,  is  very  different  from  a 
similar  distance  when  vessels  are  approaching  each  other  with 
rapidity,  are  meeting,  for  instance,  at  the  rate  of  eight  knots 
an  hour.  Then,  with  regard  to  the  mode  of  collision,  it  appears 
to  me  to  be  proved  by  this  evidence  that  the  Confucius  was 
struck  by  the  stem  and  starboard  bow  of  the  James,  and  that 
she  was  struck  on  the  port  bow.    That  I  take  to  be  a  clearly 
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1856.        proved  hd  in  this  case,  and  a  moat  important  fact  it  ia.    Hie 
Jam.  9.       j^^i  question  is,  what  did  the  CooAicins  do  ?     It  is  clearly 


The  Confadus  proved,  indeed  not  denied,  that  she  did  port  her  hehn;  and  the 
•hcMrtin  ^'''y  q>i6s^on  with  regard  to  the  Confucius  is,  did  she  port  her 
time'  hehn  in  time?     Now,  gentlemen,  the  evidence  has  been  read  to 

yon,  and  I  will  merely  advert  to  that  shortly.  Tlie  evidence 
with  respect  to  the  time  at  which  the  ConAicius  ported  her  heiaa 
after  having  discovered  the  James,  is  giv^m  in  answer  to  an 
interrogatory,  and  it  clearly  appears,  according  to  that  evidence, 
that  she  did  not  port  her  helm  on  descrying  the  vessel  the 
James.  Ail  the  witnesses  admit  it  was  not  done  immediately. 
What  they  prove  is  that  there  was  an  interval  of  time  between 
descrying  the  James  and  porting  the  helm  of  the  Coafiicins, 
that  they  took  time  to  ascertain  the  course  she  was  on.  Port 
her  helm  immediately,  she  did  not;  but  the  master  swears, 
and  the  other  witnesses  swear  also,  that  something  was  done 
to  assist  the  Confucius  in  wearing  besides  porting  the  helm. 
''I  let  go,"  says  the  master,  "the  lee  mainbrace  myself,  and 
hauled  in  the  port  one  to  assist  her  in  so  doing."  Now, 
T****" ■*•"••"  you  must  determine  on  this  eridenoe,  gentlemen— for  that 
Trinity  Mm-  >>  One  of  the  questions  on  which  I  must  request  your  opinion 
ten*  — whether  you  think  there  w^e  any  laches  on  the  part  of  the 

Confucius,  in  not  porting  her  helm  with  the  expedition  that 
she  ought  to  have  done ;  because,  though  it  might  be  perfectly 
true,  as  argued  by  Dr.  Addams,  that  it  would  not  be  in  accord- 
ance with  either  common  sense  or  the  Act  of  Parliament,  that 
when  a  vessel  sees  another,  she  should  port  instattier,  yet  there  is 
a  wide  difference  between  doing  that  at  the  moment  you  see 
a  vessel,  not  knowing  what  the  effect  may  be,  and  taking 
more  time  than  yon  ought  to  do  so — standing  still,  when  yon 
ought  to  be  doing  something.  So  much  as  regards  the  Con- 
Did  the  Jamci  fucius.  Now  with  regaitl  to  the  James.  The  evidence,  as 
kdmf  ^  ^  ^he  evidence  goes,  is,  that  the  helm  of  the  James  was 

not  starboarded,  which  is  the  chaise  made.  If  we  are  to 
believe  the  evidence,  then  unquestionably  the  James  did  not 
commit  that  fault  which  has  been  imputed  to  her ;  but  if  you 
should  be  of  opinion,  from  the  facts  and  circumstances  I  have 
stated,  that  the  collision  could  not  have  taken  place  unless  the 
James  had  starboarded  her  helm,  then  you  must  disbelieve  the 
evidence,  and  act  according  to  the  dictates  of  common  sense  in 
drawing  your  conclusion.     Whether  that  is  so  or  not,  I  leave 

Sne  MvtWnr  ^"^^"'^y  ^  7^^^  consideration.  But  there  is  one  other  circnm- 
to  preTent  the  stance  that  I  must  call  to  your  attention ;  that  is  whether,  in- 
^  "^"^  dependently  entirely  of  the  question  whether  the  James  star- 

boarded her  helm  or  not,  there  was  any  other  thing  which  she 
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might  have  done  in  order  to  prevent  the  collision  which  actually       1856. 

took  place  ?     I  do  not  attempt  to  bring  under  your  notice  the        *^^*' 

argument  that  was  adverted  to,  namely,  whether  one  vessel  or 

the  other  was  in  motion,  and  that  for  a  very  obvious  reason — 

because  you  know  better  than  I  do.    Theee  are  the  questions  on 

which  I  wish  to  be  informed  of  your  opinion.      [After  con* 

sultation  :]*<-The  gentlemen  with  whose  assistance  I  have  been  ^^^  yeascls  to 

favoured  are  of  opinion  that  the  Confucius  was  to  blame,  there  blame. 

having  been  culpable  delay  in  porting  her  helm.    They  are  also 

of  opinion  that  the  James  was  to  blame  for  not  having  done  all 

in  her  power  to  avoid  the  coUision ;  and  that  she  ought  to  have 

thrown  back  her  head  yards  when  she  saw  that  a  collision  was 

likely  to  take  place.    The  Court  thereupon  pronounced  an  inter-  q^^^  directed 

locutory  decree  that  the  parties  had,  in  part  only,  proved  the  the  damages  to 

contents  of  the  libel  and  allegation  by  them  respectively  given 

in;  that  the  collision  in  question  in  this  cause  was  occa3ioned 

by  the  default  of  the  master  and  crew  of  the  said  ship  or  vessel 

James,  and  the  master  and  crew  of  the  said  late  ship  or  vessel 

Confucius;  that  the  damage  arising  therefrom  ought  to  be  borne    ^ 

equally  by  the  owners  of  the  said  ship  or  vessel  Confucius,  and 

the  owners  of  the  said  ship  or  vessel  James,  and  for  a  moiety  only 

of  the  damage  proceeded  for  in  this  cause;  and  condemned  the 

said  Harriet  Lawson  and  others  in  the  said  moiety  of  the  damage 

proceeded  for,  and  referred  the  same,  together  with  all  accounts 

and  vouchers  brought  in,  or  hereafter  to  be  brought  in,  or  relative 

thereto,  to  the  registrar  and  merchants,  to  report  the  amount 

thereof,  but  made  no  order  as  to  costs. 

F.  Clarhson,  proctor  for  the  Confucius. 

Stokes  for  the  James. 

From  this  decree  an  appeal  was  prosecuted  to  her  Majesty, 
and  the  report  of  that  appeal  immediately  follows. 
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1856. 

Feb.  9. 


In  tj^t  Sribj^  Coiuinl. 

Present — ^The  Right  Hon.  T.  Pehberton  Leigh. 
The  Right  Hon.  Sir  Edward  Ryan. 
The  Right  Hon.  Sir  John  Patteson. 
The  Right  Hon.  Sir  William  H.  Maule. 

THE  JAMES,  Stonehousb,  Master. 

Ship — Collision — Merchant  Shipping  Act — Both  Ships  in 
fault — Damages  pronounced  against. 

The  role  laid  down  by  the  Merchant  Shipping  Act,  1854,  sect  296,  as  to  cases  of 
collision,  is,  that  when  there  is  danger  of  a  collision  each  vessel  shall  port  her 
helm ;  the  penalty  is,  that  if  a  vessel  neglect  to  port  her  helm  she  cannot 
recover  anything,  even  if  the  other  vessel  is  also  in  fault.  The  section  is  not 
confined  to  cases  where  one  vessel  only  is  in  fault,  and  applies  also  to  the  case 
of  vessels  lying^to. 

Bayford  and  Forsyth^  for  the  Appellants,  contended  that  the 
James  was  not  in  fault  at  all,  and  that  the  ground  on  which  she 
had  been  found  culpable  was  never  suggested  in  the  pleadings ; 
otherwise  the  objection  might  havis  been  shown,  by  evidence,  to 
be  groundless,  and  an  opportunity  ought  still  to  be  allowed  to 
them  to  do  so  (a) :  moreover,  the  evidence  showed  that  in  point  of 
law  the  Confucius  could  not  recover  (&).  The  rule  of  the  Court 
of  Admiralty  no  way  differs  from  that  of  Courts  of  Common  Law 
in  such  circumstances.  And  such  a  case  was  expressly  provided 
for  by  the  Merchant  Shipping  Act,  17  &  18  Vict.  c.  104,  which 
enacts  (sect.  296),  "  whenever  any  ship  proceeding  in  one  direc- 
tion meets  another  ship  proceeding  in  another  direction,  so  that, 
if  both  ships  were  to  continue  their  respective  courses,  they 
would  pass  so  near  as  to  involve  any  risk  of  a  collision,  the 
helms  of  both  ships  shall  be  put  to  port  so  as  to  pass  on  the  port 
side  of  each  other,  and  this  rule  shall  be  obeyed  by  all  steam- 
ships and  by  all  sailing  ships,  whether  on  the  port  or  starboard 
tack,  and  whether  close-hauled  or  not,  unless  the  circumstances 
of  the  case  are  such  as  to  render  a  departure  from  the  rule 
necessary  in  order  to  avoid  immediate  danger."  Then  the  sect. 
298  proceeds,  "  if  in  any  case  of  collision  it  appears  to  the 
Court,  before  which  the  case  is  tried,  that  such  collision  was 
occasioned  by  the  non-observance  of  the  foregoing  rule  as  to  the 
passing  of  steam  and  sailing  ships,  the  owner  of  the  ship  by 
which   such  rule  has  been   infringed  shall   not  be  entitled  to 

(a)   Vaux  V.  Shepherd f  8  Moo.  P.  C.       21  ;    Morrison   v.  Steam   Navigation 
75.  Company f  8  Exch.  733. 

(6)   Vennall  v.  Garner^  1  Cr.  &  M. 
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recover  any  recompense  whatever  for  any  damage  sustained  by        1856. 

such  ship  in  such  collision,  unless  it  is  shown  to  the  satisfaction  ^*^'    

of  the  Court,  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary."    Those  clauses  were  applicable  not  to 
the  case  merely  where  one  party  was  in  fault,  but  where  both . 
were  so  (a). 

Addams  and  Thoiss,  for  the  respondents,  contended,  that  the 
decree  should  be  affirmed.  In  cases  of  collision,  where  both 
were  to  blame,  the  rule  is  that  the  damages  are  equally  divided  (i). 
This  was  not  a  case  within  the  provisions  of  the  Merchant  Ship- 
ping Act,  as  the  vessels  were  not  in  the  position  contemplated 
by  that  Act. 

Bayford  replied. 

Feb,  12. 

The  Right  Hon.  T.  Pbmbbrton  Lbioh  : — The  ship  James  Judgment, 
was  sued  for  a  total  loss  of  the  ship  Confucius  and  her  cargo, 
occasioned  by  a  collision,  which  was  alleged  to  have  taken  place 
entirely  through  the  misconduct  of  the  James.  The  damage  was 
laid  at  7,500/.,  the  James  being  worth  only  1,200/.  Bail  was 
given  in  1,400/.,  beyond  which  sum  the  Plaintiff  could  not 
recover  in  this  suit.  The  law  of  the  Court  of  Admiralty,  subject 
to  the  alteration  introduced  by  the  14  &  15  Vict.  c.  79,  and  the 
17  &  18  Vict.  c.  104,  was,  that  where  both  vessels  were  in  fault 
the  damage  was  to  be  divided  equally  between  them.  In  this 
case  both  vessels  were  held  to  be  in  fault.  Half  of  the  loss  would 
greatly  exceed  the  whole  value  of  the  James ;  it  was  therefore 
said  to  be  indifferent  to  the  owners  of  the  Confucius,  whether 
they  were  or  were  not  properly  held  to  be  in  fault ;  at  all  events 
they  have  not  appealed  from  the  judgment.  The  parties  interested 
in  the  James  have  raised  three  points : — Firsts  that  they  were  not 
in  fault  at  all,  consequently  the  action  ought  to  be  dismissed  with 
costs ;  secondly,  that  the  matter,  with  respect  to  which  they  had 
been  said  to  be  in  fault,  was  not  alleged  in  the  pleadings,  or  proved 
in  the  evidence,  and  therefore  that  it  was  quite  inconsistent  with 
the  case  actually  alleged  and  attempted  to  be  proved  against 
them ;  and,  thirdly,  that,  whether  the  James  was  in  fault  or  not, 
the  fault  of  which  the  Confucius  herself  had  been  found  guilty 
was  one  which,  under  the  296th  and  298th  sections  of  the  Mer- 
chant Shipping  Act,  precludes  her  from  recovering  against  the 
James.  If  the  last  point  is  in  favour  of  the  Appellants,  the  others 
are  immaterial.     It  is  undisputed  that  the  Confucius  neglected  to 

(a)  The  Telegraph,  8  Moore,  P.  C.  (6)   The  Sylph,  2  Eccl.  &   Adm. 

167.  Rep.  86. 
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1856.        port  her  helm  in  due  time,  which  it  was  her  duty  to  do,  quite 

^'^'  ^^       independently  of  the  Act  of  Parliament.     It  is  said,  however, 

that  the  ships  were  not  in  the  position  contemplated  by  the 

Vessels  lying-    296th  section  I  that  they  were  not  proceedingr  on  their  several 

to  come  within  '  /  i      •  t  ,    •  , 

the  provisions   Toyages  when  the  colhsion  took  place,  but  were  lymg-to,  the  one 
of  the  Act.        ^,j^|j  j^gj.  jjg^j  towards  the  north,  and  the  other  towards  die  south. 

When  they  first  descried  one  another,  they  were  at  a  distance  of 
about  a  quarter  of  a  mile,  approaching  each  other,  one  with  the 
tide  and  the  other  against  it  The  words  of  the  sections  referred 
to  must  extend  to  such  a  case  as  the  present  The  object  of  the 
Act  was  to  provide  fixed  rules,  in  order  to  avoid  collisions  at  sea, 
when  vessels  are  approaching  each  other  in  different  directions ; 
and  their  Lordships  are  of  opinion  that  these  vessels  were  in  such 
circumstances  as  to  bring  them  within  the  meaning  of  the  Act. 
James  partly  to  j^  jg  g^^jj  ^^^  ^g  collision  was  in  part  occasioned  by  the  James, 

and  such  is  the  opinion  of  the  nautical  gentlemen  by  whom  their 
Lordships  are  assisted  (a) ;  but  to  say  that  the  statute  does  not 
apply,  because  the  damage  was  not  oecasioned  solely  by  the 
Confucius,  would  be  to  render  the  statute  quite  inoperative.  The 
intention  of  the  Legislature  was  to  enforce  certain  general  rulte 
CoDfucius  \jj  additional  penalties,  besides  those  already  existing.  The  rule 
for  having        IS,  that  when  there  is  danger  of  a  collision,  each  vessel  shall  port 

and  therefore*^'  ^^^  ^^'"^ '  ^^  penalty  is,  that  if  a  vessel  neglect  to  port  her 
under  the  helm,  she  Cannot  recover,  whatever  she  might  have  otherwise 

rwover  any"°*  recovered  in  the  Court  of  Admiralty  from  the  other  vessel  when 
part  of  her        also  in  fault    This  is  the  construction  put  by  Dr.  Lushington 

on  the  l4th  &  15th  Vict  c.  79  (which  for  this  purpose  may  be 
considered  as  the  same  as  the  Merchant  Shipping  Act,  1854),  in 
the  case  of  the  AliwaHJb) ;  and  by  Lord  Campbell  in  Dowell  v. 
The  General  Steam  Navigation  Company  (e).  Their  Lordships 
are,  therefore,  of  opinion,  that  the  suit  in  this  case  cannot  be 
maintained.  It  is  true  that  this  point  was  not  argued  in  the 
Court  below ;  their  Lordships  regret  that  such  should  have  been 
the  case,  and  that  in  this,  as  in  some  other  cases,  they  are  obliged 
to  decide  on  a  point  which  was  not  brought  under  the  notice  of 
Suit  dismissed,  the  learned  Judge  of  that  Court.  They  must  recommend  that 
ut  wit  lout  ^j^^  sentence  of  the  Court  below  should  be  reversed,  but  that  no 
costs  of  the  appeal  be  allowed  to  other  side. 

Stokesy  proctor  for  the  James. 

F,  Clarkson  for  the  Confucius. 

(a)  The  Court  was  assisted  by  Mr.  Woolwich   and    Sheerness  dockyards 

John     M'Donald    and     Mr.    Juma  respectively. 

Brown  J  sailing  masters  in  the  Royal  (6)  1  Ecck  &  Adm.  Rep.  99. 

Navy,  and  the  masters  attendant  at  (c)  1  Jur.  N.  S.  800. 


costs. 
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1856. 

Feh.  14. 


C^e  Wjlf)  Contt  of  SKimtrai^. 

THE  DUMFRIES,  Thompson,  Master. 
Collision — Foreign  and  British  Vessels —  Old  rule  of  the  Sea. 

In  a  can  of  colUsioD)  in  which  one  of  the  vMsels  is  foreign^  the  municipal  law  of 
Great  Britain  cannot  apply,  but  the  case  must  be  decided  by  the  general 
maritime  law  which  is  common  to  all  nations. 

The  schooner  C.  with  a  bright  light  on  her  bowsprit  end,  steering  north,  with  a 
stiff  breeze  from  S.W.,  saw  a  light  about  two  cables  length  off,  a  little  on  the 
port  bow,  and  immediately  put  her  helm  hard  a*port ;  the  barque  D.  close- 
hauled  on  the  starboard  tack,  steering  S.S.E.,  saw  the  light  of  the  C.  two  or 
three  points  on  her  starboard  bow,  showed  a  light  and  kept  her  course,  clean 
full,  till  she  found  the  C.  crossing  her  hawse,  when  she  put  her  helm  hard  a- 
port ! — Held,  that  the  D.  was  solely  to  blame,  and  that  for  not  having  ported 
her  helm  eariier. 

« 

THIS  was  a  suit  promoted  by  the  Danish  schooner  Christina 
and  Maria,  of  the  burthen  of  127  tons,  against  the  barque 
Dumfries,  of  the  burthen  of  318  tons,  to  recover  for  a  total  loss 
o>^casioned  by  a  collision  between  them,  at  11  p.m.  on  tiie  6th 
of  November  last,  off  Whitby.  The  schooner  was  bound  from 
Hamburg  to  Newcastle-on-Tyne  in  ballast;  the  barque  was 
proceeding  from  the  river  Tyne  to  New  York  with  a  general 
cargo.  Oti  behalf  of  the  schooner  it  was  stated  that  it  was 
blowing  a  stiff  breeze  from  the  S.W. ;  that  she  had  a  light  burn- 
ing brightly  from  her  bowsprit  end,  which  was  visible  fully  three- 
quarters  of  a  mile  off,  although  the  atmosphere  was  so  dark  and 
thick  that  a  vessel  without  a  light  could  not  be  seen  at  a  greater 
distance  than  two  cables'  length ;  that  she  suddenly  discovered 
the  barque  at  the  latter  distance,  a  little  on  her  port  bow,  and 
immediately  ported  her  helm,  and  fell  off  until  her  sails  shook  ; 
and  that  the  barque,  without  making  the  slightest  alteration  in 
her  course,  ran  right  into  the  schooner,  and  cat  her  down  to 
within  a  plank  of  the  water's  edge,  in  consequence  of  which  she 
ultimately  sank.  She  attributed  the  collision  to  the  want  of  a 
good  look-out  on  board  the  barque,  and  to  her  not  exhibiting  a 
light  The  barque  in  her  defence  alleged  that  she  was  close- 
hauled  on  the  starboard  tack,  and  that  she  descried  the  schooner 
two  or  three  points  on  her  weather  bow ;  that  a  patent  globe 
lantern  was  instantly  held  up  by  one  of  the  crew  on  his  head ; 
that  the  schooner  attempted  to  cross  the  hawse  of  the  barque, 
whereupon  the  pilot  on  board  ordered  the  helm  to  be  hove  hard 
a-port,  and  hailed  the  schooner;  but  before  the  barque  could 
come  up  into  the  wind  the  schooner,  continuing  her  course,  caught 
her  and  broke  her  jibboom,  and  did  her  other  damage.  She  attri- 
buted the  accident  to  the  want  of  good  seamanship  on  the  part 
of  the  schooner  in  not  keeping  to  windward  of  the  barque. 
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1856.  The  Court  was  assisted  by  Captains  Pixley  and  PeUy, 

Feb.  14. 


Addams  and  Tvnss  were  heard  for  the  schooner. 

Bayford  and  Deane  for  the  barque. 

Judgment.  Dr.  LusHiNOTON,  addressing  the   Elder   Brethren,  said  : — 

Q^owv^xon,      Gentlemen,  in  this  case  it  has  been  very  truly  observed  on  the 
the  burden  of    p^rt  of  the  Dumfries,  that  as  there  is  no  cross  action,  the  burden 

proof  lies  on  "  r  r   i%  -i  itx-i  1 

the  party  pro.    of  proof  falls  entirely  upon  the  Danish  vessel,  to  make  out  her 
ceeding.  cAf^y  and  to  show,  if  she  can,  that  the  Dumfries  was  solely  to 

blame.     It  is  not  alleged  on  the  present  occasion  that  this  ac- 
cident arose  from  inevitable  circumstances,  consequently  that 
view  of  the  case  may  entirely  be  laid  out  of  consideration ;  and 
the  question  which  we  shall  have  to  determine  is,  where  the 
blame  rests.     I  am  happy  to  say  that  in  this  instance  we  are 
relieved  altogether  from  the  consideration  of  what  is  the  true 
construction  to  be  put  on  the  Act  of  Parliament,  which  is  so  often 
Collision  being  brought  under  your  notice ;  because,  this  being  a  collision  on  the 
foreign'and  a     ^^^  ^^^9  between  a  foreign  and  a  British  vessel,  it  appears  to 
British  vwscl,    me   that  we  cannot  apply  the  Act  of  Parliament,  but  that  the 
Parliament        case  must  be  governed  entirely  by  ordinary  nautical  rules,  and 
J°^  "****PP'y'  that  you  must  direct  your  attention  to  it  in  that  point  of  view, 
must  be  de-       and  give  me  your  opinion  what  is  right  and  wrong  according  to 
ordinary  miui-   y^""*  nautical  experience  in  matters  of  this  kind.     You  have 
tim^  law.  heard  a  great  deal  as  to  porting  and  not  porting  the  helm.     It 

appears  to  me,  having  now  heard  the  opinions  of  Brethren  from 
the  Trinity-house  for  many  years,  that  that  entirely  depends  on 
OrdiKarily  by     the  facts  in  each  individual  case.     The  principle,  which  is  clear 
vessel  on  the      enough,  is  this :  that  if  a  vessel  on  the  port  tack  meets  a  star- 
port  tack  roust  board-tack  vessel  close-hauled,  it  is  the  duty  of  the  former  to 

give  way  to  a         .  .  . 

vessel  close*      give  way ;  and  I  apprehend  that  if  there  is  any  probability  of  a 
board  tack.'*"'  collision,  according  to  the  ordinary  rule  the  vessel  on  the  port 

tack  is  to  port  her  helm.  We  must  always  remember  the  con- 
dition is,  if  there  is  a  probability  of  collision.  If  the  Dumfries, 
approaching,  as  in  this  case,  from  the  N.,  she  going  from  N. 
to  S.,  had  been  seen  five  or  six  points  on  the  starboard  bow 
of  this  Danish  vessel,  I  should  conceive  it  to  be  quite  an  ab- 
surdity to  say  tjiat,  under  these  circumstances,  the  latter  was 
bound  to  port  her  helm.  Now,  gentlemen,  we  will  look  a 
little  at  the  facts  of  this  case,  and  see  whether  it  really  was 
a  case  in  which  it  was  the  duty  of  the  Dane  to  have  ported  her 
Was  it  the  helm;  because  the  charge  preferred  is,  that  she  did  port  her 
Dane^to^port?  l^^lm, — not  that  she  ported  too  late,  or  too  soon,  or  not  suffi- 
ciently,— but  it  is  said  that  she  ought  not  to  have  ported  at  all ; 
that  she  ought  to  have  kept  her  course.    That  is  the  defence  on  the 


THE  DUMFKIES.  66 

part  of  the  Dumfries.    According  to  the  two  statementei  the       1856. 
matter  stands  thus : — On  behalf  of  the  Dane  it  is  said  that  the      ^^^'  ^*' 
Dumfries  was  seen  about  one  point  on  the  port  bow ;  on  the  part 
of  the  Dumfries  it  is  said  4^at  the  Dane  was  seen  about  two  and 
a-balf  points  on  the  starboard  bow  of  the  Dumfnes.    Now  with 
regard  to  vessels  being  seen  either  upon  one  bow  or  upon  the 
other  there  is  often  great  discrepancy ;  but  we  have  always  gone 
on  this  principle,  that  if  there  is  a  reasonable  apprehension  of  the 
two. vessels  coming  into  collision — not  calculating  with  very  pre- 
cise accuracy  whether  it  is  one  point  or  two, — but  if  there  is  any 
reasonabie  probability  of  collision,  you  must  follow  the  rule  of 
porting  the  helm.    You  have  the  facts  before  you,  and  you  will 
be  able  to  tell  me  whether,  under  these  circumstances,  you  con- 
sider it  to  have  been  the  duty  of  the  Dane  to  do  what  she  did-*-' 
port  her  helm ;  or  whether  you  think  that  it  was  absurd  in 
her  to  take  that  course,  and  that  she  ought  to  have  kept  her 
course  or  starboarded  her  helm.     A  good  deal  has  been  said 
as  to  the  impossibility  of  this  collision  taking  place,  supposing 
the  facts  to  have  been  precisely  as  stated  by  .the  Dane.     If 
we  are  to  take  the  statement  as  it  is  here  set  forth — ^if  we  are 
to  suppose  that  the  Dane  actually  came  round  with  her  head  to 
the  east,  and  that  she  did  not  back  l)er  sails — I  apprehend  it 
would  be  very  improbable  indeed ;   but  you  must  look  at  the 
whole  evidence  together,  and  see  what  is  the  real  meamDg  of  it 
We  must  not  fix  ourselves  upon  any  isolated  expression.    With  Did  the  Dam- 
regard  to  the  conduct  of  the  Dumfries,  her  statement  is  that  she  in^cepinlhcr 
discovered  the  Dane  a  mile  and  a-half  off;  and  from  the  rate  at  coane. 
which  these  vessels  were  approaching,  that  space  would  be 
speedily  gone  over.    As  to  any  precise  accuracy  of  time  or  dis- 
tance between  vessels  being  seen  from  each  other  and  their 
coming  into  collision,  it  is  almost  impossible  to  depend  upon 
the  evidence  of  the  witnesses  in  these  respects.    The  question, 
then,  is,  what  ought  the  Dumfries  to  have  done  ?    What  she  did 
was  this  .-—her  sails  were  kept  fuli-and-by,   according  to  her 
own  statement,  and   then,  at  last,  seeing  that  the  Dane  was 
what  she  calls   crossing  her  hawse,   she  put  her  helm  hard 
a-port,  but  certainly  not  in  time  to  produce  any  effect  at  all. 
You  will  have  to  determine  this,— whether  the  Dumfries  did 
right  in  adopting  this  measure,  under  the  circumstances,  and 
according  to  the  evidence  before  you.     A  word  or  two  as  to 
the   lights.      It  appears  that  the   Dane  carried  a  light,  and  Dane  carried  a 
there  is  no  dispute  as  to  her  having  done  all  that  was  right  in  that  ^^^^^ 
particular.     It  appears  the  Dumfries  did  not  carry  a  light,  but 
she  had  a  light  ready  to  show,  and,  according  to  the  statement 
of  those  on  board  her,  as  soon  as  they  discovered  the  light  of 
s.  F 
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1856.       the  Dane  approaching,  they  showed  that  light    Whether,  look- 
Peh.  14.       ji^g  ^^  ^1^^  nature  of  the  night,  it  was  expedient  not  to  carry  a 


Damfnei  light,  I  give  no  opinion.     It  is  not  represented  as  having  been 

^^  ^^'  an  exceedingly  hazy  or  foggy  night.  It  is  said  that  a  light  could 
have  been  seen  from  a  mile  and  a-half  to  two  miles  off,  but  that 
the  vessel  itself  could  not  be  seen  at  a  greater  distance  than 
two  cables'  length.  You  are  better  judges  of  the  distance  at 
which  vessels  can  be  seen  at  sea  than  I  am.  I  will  very  briefly 
direct  your  attention  to  the  mode  of  collision ;  and  I  apprehend, 
that  if  we  are  to  take  it  as  admitted,  that  the  vessels  came  into 
Parti  of  the  collision — I  care  not  about  the  expression  which  struck  first, 
ame  into  col-  ^^^  '*  ^  mev^  play  of  words — by  the  Dumfries  with  her  lar- 
board bow,  or  nearly  her  larboard  bow,  striking  the  schooner 
a  little  abaft  the  mainmast  on  the  port  side ;  then  you  will  be 
able  to  judge  from  that  whether  or  not,  by  adopting  measures 
at  an  earlier  period,  this  collision  could  not  have  been  avoided 
altogether.  These  are  all  the  facts,  and  the  only  question  which 
I  have  to  ask  you  is,  whether  you  are  of  opinion  that  the 
Dumfries  was  solely  to  blame  for  the  coUision,  or  whether  you 
impute  blame  to  the  Dane  ? 

Dr.  LusHiNGTON,  after  conferring  with  the  Elder  Brethren, 
said : — ^The  gentlemen  entertain  no  doubt  upon  this  question. 
They  are  of  opinion  that  the  Dumfries  was  solely  and  entirely  to 
blame,  and  that  for  not  having  ported  her  helm  at  an  earlier 
period. 

Decree  accordingly. 

Stokes,  proctor  for  owners  of  Dumfries. 

Deacon  for  the  Christina  and  Maria. 
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Feb,  20. 


MARIA  LUISA,  V.  Esgejadillo,  Master. 

Salvage  —  Jurisdiction  of   Cinque  Ports  —  460th  Section  of 

Merchant  Shipping  Act. 

The  High  Court  of  Admiralty  had  a  concurrent  jurisdiction  within  the  boundaries 
of  the  jurisdiction  of  the  Cinque  Porta;  and  this  remains  unaltered  by  460th 
section  of  Merchant  Shipping  Act,  the  476th  section  of  which  sustains  the 
genera]  jurisdiction  of  the  Court  of  Admiralty  in  salvage  in  the  widest  terms. 

THIS  was  a  case  of  salvage  service  rendered  by  a  Ramsgate 
lugger  to  the  Maria  Luisa,  a  Spanish  vessel.  The  place 
where  the  service  was  rendered  was  pleaded  to  be  within  the 
boundaries  of  the  jurisdiction  of  the  Cinque  Ports  (a).  The 
action  was  entered  in  the  sum  of  500/. 

Jenner  and  Deane  appeared  for  the  salvors. 

Bayford  and  Twiss  for  the  Maria  Luisa. 

At  the  hearing  of  the  cause  Dr.  Lushinqton  expressed  a 
doubt  as  to  the  effect  of  the  460th  section  of  the  Merchant 
Shipping  Act  on  the  power  of  the  Hi^h  Court  of  Admiralty  to 
adjudicate  on  cases  arising  within  the  jurisdiction  of  the  Cinque 
Ports,  and  desired  the  point  to  be  specially  argued.  He  now 
gave  judgment. 

Feb.  28. 

Dr.  Lushington  : — This  is  a  case  of  salvage  performed  within  Judgment, 
the  boundaries  of  the  jurisdiction  of  the  Cinque  Ports.    The  Is  the  jurisdic- 
immediate  question  is,  whether  this  Court  has  any  jurisdiction,  court  ousted! 
or  whether  its  old  jurisdiction  is  not  ousted  by  the  Merchant 
Shipping  Act  as  to  the  particular  locality.     The  460th  section 
commences  : — ^'  Disputes  with  respect  to  salvage  arising  within 
the  boundaries  of  the  Cinque  Ports  shall  be  determined  in  the 
manner  in  which  the  same  have  hitherto  been  determined ;"  and 
then  it  proceeds  to  point  out  what  shall  be  done  where  the  dis- 
pute arises  '' elsewhere  in  the  United  Kingdom."     Before  the  Ithadconcur- 
modern  statutes  on  the  subject,  jurisdiction  was  exercised  on  Jfonin"the^" 
questions  arising  within  the  boundaries  of  the  Cinque  Ports  by  Cinque  Ports, 
the  Court  of  Admiralty  of  the  Cinque  Ports  locally  situated  at 
Dover,  and  its  power  over  such  questions  remains.     But  the 

(a)  The  limits  of  the  jurisdiction  of     s.  18,  for  the  purposes  of  that  Act 
the  Lord  Warden  of  the  Cinque  Ports      only, 
are  determined  by  1  &  2  Geo.  4,  c.  76, 

f2 
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1856.        High  Court  of  Admiralty  had  a  concurrent  jurisdictioOy  which 
^'^'  ^'       was  continually  exercised.     By  recent  statutes  a  limited  juris- 


diction has  been  given  to  commissioners  to  be  appointed  by  the 
Lord  Warden  (1  &  2  Geo.  4,  c.  76),  and  those  sectionsr  of  that 
17  &  18  Viet    Act  are  left  unrepealed  by  17  &  18  Vict  c  120.    Now,  the 
an«ft8  juris-'    476th  section  of  the  Merchant  Shipping  Act  aaseits  the  juris- 
diction of  the     diction  of  the  High  Court  of  Admiralty  as  to  salvage  senrices, 

subject  to  the  provisions  in  the  remainder  of  the  Act,  in  the 

widest  terms.    There  is  nothing  in  the  rest  of  the  Act  which  re- 

li  it  elsewhere  strains  it  on  this  point  in  express  words.    Is  there  anjrthing  which 

J^^j^^^j       does  so  by  inference  ?    The  first  clause  of  the  460th  section  would 

leave  a  concurrent  jurisdiction  to  the  High  Court  of  Admiralty, 
to  the  Court  of  Admiralty  of  the  Cinque  Ports,  and  to  the  Com- 
missioners, unless  it  is  to  be  read  as  if  the  word  **  there"  stood 
before  '^  determined."  The  Court  is  not  warranted  in  introducing 
such  a  word  unless,  from  the  consequences  which  would  result 
from  its  absence,  it  were  clear  that  the  Legislature  must  have  in- 
tended its  insertion.  As  far  as  consequences  can  be  considered, 
there  appears  no  reason  why  the  concurrent  jurisdiction  of  this 
It  is  ousted  in  Court  should  be  taken  away.  It  must  be  remembered  that  the 
■nyT*^ '  "*    present  question  is  not,  whether  the  Court  shall  be  excluded  from 

dealing  with  cases  of  small  value  within  the  jurisdiction  of  the 
Cinque  Ports,  but  the  exclusion,  if  at  all,  wdl  extend  to  every 
,      case.     It  seems  to  have  been  the  object  of  the  Legislature,  not 
merely  to  preserve  the  Court  of  the  Cinque  Ports,  but  all  pre- 
viously existing  jurisdiction.     If  it  is  said  that  the  decision  I 
gave  as  to  the  remainder  of  the  section  in  the  case  of  the  Leda, 
is  inconsistent  with  my  view  of  the  present  case,  and  that  there 
is  no/eason  why  this  Court  should  take  cognizance  of  cases  of 
hot  in  fact  it     small  vahie  from  one  part  of  the  coast  and  not  from  another,  I 
ll^l^*  ^        can  only  say  that  it  is  the  clearly  expressed  intention  of  die 

Legislature  that  the  jurisdiction  within  the  limits  of  die  Cinque 
Ports  shall  remain  unaltered ;  and  that  the  jurisdiction  of  this 
Court,  whenever  any  dispute  arises  elsewhere  in  the  United 
Kingdom,  shall  be  limited  as  the  remainder  of  the  section  does 
actually  limit  it.  But  the  Court  has  always  discouraged  bringing 
cases  of  small  value  to  be  adjudicated  upon  here,  and  will  con- 
tinue to  do  so.  On  this  question  I  pronounce  for  the  jurisdiction 
of  the  Court 

Jenner,  proctor  for  the  salvors. 

Gostling  for  the  Maria  Luisa. 
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Fth.  21. 


THE  MOBILE,  H.  Ponsonby,  Master. 

Collision — Ship  with  wind  free — Brig  close-hauled  on  Starboard 
tack — Pilot  on  board,  but  not  at  the  moment  in  charge  of  the 
Deck. 

A  ship  going  northward,  in  the  Gull  Stream^  meets  a  brig  close-hauled  on  the  star- 
board  tack^  the  wind  from  S.W.,  other  vessels  in  the  neighbourhood ;  the  brig 
kept  her  course,  and  was  held  to  be  right  in  so  doing.  When  a  pilot  is  on 
board  ship,  he  must  be  actually  on  deck  and  in  charge,  to  relieve  the  owners 
of  their  responsibility. 

THIS  was  a  suit  promoted  by  the  Spanish  brig  Feniz,  of  the 
burthen  of  290  tons,  against  the  Mobile,  of  the  burthen  of 
1,040  tons,  to  recover  the  loss  arising  from  a  collision  between 
them  at  12*30  p.m.  on  the  19th  of  August  last,  in  the  Gull 
Stream.  The  brig  was  proceeding  from  London  to  Cardiff  in 
ballast;  the  Mobile  was  bound  from  Cananore,  on  the  coast  of 
Malabar,  to  London,  with  troops  on  board.  According  to  the 
representation  of  the  brig,  when  about  midway  between  the 
Middle  Brake  and  South  Brake  buoys,  heading  S.S.E.  on  the 
starboard  tack,  she  descried  the  Mobile  to  the  southward,  dis- 
tant about  a  mile,  running  to  the  northward.  There  was  a  brig 
to  the  northward  on  the  Mobile's  starboard  bow,  and  a  schooner 
a  short  distance  to  the  windward  of  the  Fenix,  also  on  the  star- 
board tack.  The  Fenix,  under  the  direction  of  a  pilot,  held  on 
her  reach  so  as  to  round  the  Brake  buoy  and  go  into  the  Downs, 
expecting  that  the  Mobile  would  alter  her  course  and  pass  under 
the  stem  of  the  Fenix,  instead  of  which  she  attempted  to  go 
a-head,  and  in  so  doing  ran  into  her  on  the  starboard  side,  and 
cut  her  down  to  *the  copper.  The  Mobile,  in  her  defence,  al- 
leged that,  having  taken  a  pilot  on  board  at  Dungeness,  the 
master,  who  had  been  on  deck  the  whole  of  the  two  preceding 
nights,  gave  up  {he  charge  to  him  and  went  below.  The  pilot 
left  the  deck,  and  directed  the  second  mate  to  steer  the  Mobile 
N.E.  by  N.,  in  which  direction  she  would  have  passed  clear 
astern  of  the  schooner  and  the  Fenix,  had  they  kept  their  re- 
spective courses.  The  schooner,  instead  of  so  doing,  when  she 
had  approached  the  Mobile  to  within  about  300  yards,  suddenly 
hove  in  stays  to  go  about  on  the  port  tack.  The  pilot,  after  an 
absence  of  five  minutes,  returned  on  deck,  and,  finding  that  the 
schooner  had  stayed  on  the  Mobile's  port  bow,  bailed  the  brig 
on  her  starboard  side  to  port  her  helm,  and  at  the  same  time 
ordered  the  helm  of  the  Mobile  to  be  also  ported.    The  order 
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1856.        was  instantly  obeyed,  and  both  vessels  paid  off  rapidly.    The 
^'^'  ^^'       Fenix,  continuing  to  keep  her  reach,  was  hailed  to  put  her  helm 

down  and  go  about,  the  .Mobile  from  the  then  position  of  the 

schooner  being  unable  to  pass  under  the  stern  of  the  Fenix. 

The  Fenixy  howeveri   kept  on   her  course,  and  ran  into  the 

Mobile. 

The  Court  was  assisted  by  Captain  JBaz  and  Captain  Pit- 
cairn. 

Ttviss  and  Spinks  were  heard  for  the  Fenix;  Addanu  and 
Robinson  for  the  Mobile. 

Judgment.  Dh.  Lushihgton,   addressing  the  Elder  Brethren,  said: — 

Gentlemen,  notwithstanding  the  immense  discussion  which  this 
case  has  undergone,  and  though  all  the  important  parts  of  the 
evidence  have  been  brought  under  your  consideration,  yet  I  feel 
it  to  be  my  duty  to  make  some  observations,  at,  perhaps,  greater 
length  than  usual.  It  is  a  case  in  which  the  loss  is  very  con- 
siderable ;  and  it  is  not  improbable,  whatever  may  be  our  deter- 
mination, that  it  may  travel  to  another  tribunal;  and  it  is,  I 
believe,  the  wish  of  that  other  tribunal  to  have  a  full  exposition 

Admitted  facta  of  all  that  takes  place  in  this  Court  Now,  I  must  begin  by 
e  case.  gtating  the  admitted  facts  in  the  case,  and  I  shall  do  so  in  a  few 
words.  You  will  excuse  the  recapitulation,  but  they  are  in  my 
judgment  of  importance  as  bearing  on  the  points  in  doubt  on 
the  present  occasion.  The  Mobile  is  a  British  vessel  of  1,040 
tons;  the  Fenix  is  a  Spanish  ship  of  290  tons.  The  destination 
of  the  Mobile  was  to  London  from  the  East  Indies  with  troops; 
the  Fenix  was  bound  from  London  to  Cardiff,  in  ballast;  the 
place  was  the  Gull  Stream ;  the  time  was  noon  on  the  19th  of 
August.  As  to  the  mode  of  collision  some  discussion  has  been 
raised,  both  in  the  pleadings  and  the  evidence,  as  to  which  vessel 
struck  the  other,  but  it  seems  wholly  immaterial;  and  I  am 
rather  surprised  to  find  that  witnesses  have  been  examined  from 
a  shipwright's  yard  in  order  to  show  which  of  the  two  vessels 
ran  into  the  other ; — which  was  to  be  considered  as  the  striking 
vessel.  However  this  may  be,  the  fact  undoubtedly  is  that  the 
stem  of  the  Mobile  came  in  contact  with  the  starboard  side  of 
the  Fenix,  just  abaft  the  fore  chains.  The  wind  was  S.W.  The 
Mobile  was  sailing  at  the  rate  of  eight  knots  an  hour ;  the  Fenix 
at  four  and  a-half.  The  course  of  the  Mobile  was  N.E.,  or 
N.E.  by  E.;  the  course  of  the  Fenix  was  SS.E.  As  to  the 
tacks,  the  Mobile  had  the  wind  nearly  abaft;  the  Fenix  was 
close-hauled  on  the  starboard  tack.      Each  vessel  had  a  pilot ; 
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the  pilot  of  the  Mobile  was  Birch ;  the  pilot  of  the  Fenix^  Carter.       1856. 
The  next  question  is,  as  to  the  position  of  the  two  vessels  with       ^'*"  ^  • 


reference  to  other  vessels.     Shortly  prior  to  the  collision  there  Positions  of 

tiip  vessels 

was  a  brig  on  the  starboard  side  of  the  Mobile,  pursuing  the  ^ith  reference 
same  course ;  on  the  port  side  there  was  a  schooner  on  the  same  to  other  vessels, 
tack  and  course  as  the  Fenix,  and  to  windward  of  her«  I  take 
this  to  be  the  evidence.  The  Fenix  must,  I  apprehend,  have 
originally  been  on  the  port  side  of  the  Mobile.  The  next  point 
will  be,  what  measures  were  pursued  by  all  these  vessels.  The  Manceuvrcs  of 
Fenix  kept  her  course,  the  schooner  tacked  short,  the  Mobile 
ported,  and  so  did  the  brig  on  her  starboard  bow.  Then  as  to 
the  time  when  these  measures  were  taken — that  is  most  im- 
portant, and  will  depend  on  the  result  of  the  whole  of  the 
evidence.  It  is  clear,  however,  that  the  schooner  tacked  first, 
and  that  the  Mobile  did  not  port  until  after  the  pilot  Birch  came 
on  deck ;  he  ported  the  helm  of  the  Mobile  which  would  take 
her  to  the  east  of  the  schooner  and  under  her  stern ;  and  the  brig 
ported  because  the  Mobile  did.  Now,  bearing  in  mind  some 
important  facts  before  I  come  to  the  further  evidence,  it  appeara 
that  the  Mobile  was  running  free,  the  Fenix  close-hauled  on  the 
starboard  tack;  that  the  master  of  the  Mobile  was  below,  and 
so  was  the  first  mate.  Now,  gentlemen,  arises  a  question  which 
I  must  submit  to  you ;  but,  as  far  as  regards  the  law  upon  it, 
I  entertain  no  doubt  whatever.  I  hold  that  from  the  time  the 
pilot  went  below,  he  was  no  longer  in  charge  of  the  Mobile, 
but  most  distinctly  the  officer  in  charge  of  her  was  the  second 
mate,  who  was  on  deck  conducting  the  navigation  of  the  ship. 
So  long  as  the  pilot  is  on  deck,,  and  capable  of  performing  his  Pilot  not  on 
duties,  so  long  he  is  in  charge :  but  Birch  was  below,  and  it  is  ^^  jj^  c^im^ 
therefore  utterly  impossible  to  say  that  he  had  charge  of  the  of  ship, 
vessel.  It  has  been  said  that  blame  is  imputable  to  the  pilot 
in  this  respect — that  when  he  went  below,  he  did  not  call  the 
master  but  left  the  deck  in  charge  of  the  second  mate.  It  is 
very  likely  he  was  to  blame  in  that  respect,  but  that  is  not  a 
species  of  blame  upon  which  the  owners  of  the  Mobile  can  rely 
to  exonerate  themselves.  They  are  bound  to  have  competent 
officers.  It  is  of  no  use  for  them  to  say,  as  it  is  represented  by 
one  of  the  witnesses  the  master  did  say,  ^*  I  am  poorly  ofi*  for 
officers,"  unless  indeed  some  accident  or  death  had  occasioned 
it ;  they  are  bound  to  have  a  second  mate  competent  to  perform 
the  duty ;  and  if  you  should  be  of  opinion  that  any  blame  attaches 
to  the  conduct  of  the  second  mate  in  this  transaction,  the  owners 
are  liable  for  his  conduct.  Now,  to  go  on  with  the  facts  : 
Shortly  before  the  collision.  Birch,  the  pilot  of  the  Mobile,  had 
occasion  to  quit  the  deck.     He  says  he  had  ordered  the  second 
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1856.        mate  to  keep  N.E.,  or  N.E.  by  N.     It  ib  ludicroQB  to  suppose 
^*^'  ^^'       that  he  was  to  keep  his  course  in  disregard  of  all  vessels  that 
came  in  his  way.     What  the  pilot  meant  was— that  is  the  course 
you  are  to  keep,  unless  some  circumstances  spring  up  to  render 
it  necessary  to  deviate  from  it.    The  next  part  of  the  evidence 
is  of  very  considerable  importance.     It  is  a  matter  of  dispute 
between  the  parties  under  what  particular  circumstances  Birch 
came  on  deck— whether  he  did  so  after  the  schooner  had  hove  in 
staySy  or  when  she  was  heaving  in  stays,  or  at  what  other  time. 
niot's  evi-       He  swears  that,  when  he  came  on  deck,  having  been  absent  five 
^^''  minutes,  the  Mobile  was  clear  of  the  schooner,  and  that  he  did 

not  port  the  helm  to  clear  her,  but  to  clear  the  Fenix,  and  to 
give  her  room  to  go  round  in  stays.  I  think  that  evidence 
requires  great  attention,  because  it  applies  to  two  very  important 
questions — whether  Reilly,  the  mate,*  did  wrong,  or  omitted  to 
do  what  was  right ;  and  whether  the  Fenix  was  to  blame  in 
the  charge  imputed  to  her  of  not  having  ported  her  helm.  The 
pilot  says  he  hailed  the  Fenix  to  go  round  in  stays,  and  he 
says  there  was  ample  time  and  space  for  her  so  to  have  done. 
He  says  he  could  do  no  otherwise,  for  if  he  had  ordered  the 
Mobile's  helm  to  be  starboarded  after  passing  the  schooner,  the 
Mobile  would  have  come  into  the  Fenix  amidships.  According 
to  this  statement  there  was  no  time,  after  he  came  on  deck,  to 
have  starboarded  his  helm,  though  he  had  the  wind  aft,  and  was 
going  eight  knots  an  hour,  but  yet  he  says  there  was  time  for 
the  Fenix  to  have  ported  her  helm,  and  to  have  hove  herself  into 
stays ;  and  in  addition  to  all  that  he  swears  that  the  collision 
took  place  within  one  minute  after  he  had  gone  on  deck.  I  will 
not  bind  him  to  one  minute — we  must  give  a  certain  latitude  to 
eonfirmed  hf  '  witnesses  when  speaking  of  time.  His  evidence  is  confirmed  to 
othen.  some  extent  by  other  witnesses,' Captain  Wallace  and  Major 

Priestley,  one  says  a  minute,  another  two  or  three  minutes.  The 
mate  says  it  was  from  eight  to  ten  minutes  before  the  collision 
took  place.  It  was  candidly  admitted  by  the  Counsel  for  the 
Mobile  that  he  could  not  be  right.  In  answer  to  the  tenth 
interrogatory,  the  pilot  says,  '^  When  I  came  on  deck  the  Fenix 
was  300  feet  from  the  Mobile,  just  distance  enough  for  the  Fenix 
to  have  put  about  clear  of  us.  There  was  not  then  time  for  the 
Mobile  to  have  altered  her  course,  and  to  have  passed  between 
the  schooner  and  the  Fenix."  Then  he  states  that  the  collision 
took  place  in  the  course  of  one  minute  after  he  came  on  deck ; 
he  will  not  swear  that  it  was  so  long  as  a  minute,  it  seemed 
almost  immediate.  Then  he  goes  on  to  depose, ''  If  I  had  not  been 
compelled  to  leave  the  deck  no  collision  would  have  taken  place; 
t  should  have  so  altered  the  course  of  the  Mobile,  as  to  have 
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paseed  astern  of  the  schooner  and  the  Feniz/'    It  is  an  im«       1856. 
portant  questioni  whether  when  the  pilot  came  on  deck  the  time       ^^^'  ^^' 


for  doing  anything  had  not  altogether  passed,  and  the  Mobile  When  he  came 
was  in  such  a  state  that  there  was  imminent  danger  of  collision,  thernlmrto 
if  not  almost  certainty.    Napier,  on  interrogatory,  says,  that  •void  col. 
when  Birch  came  on  deck  it  was  impossible  to  alter  the  course 
of  the  Mobile  so  as  to  avoid  the  collision.     If  this  evidence  could 
be  taken  as  altogether  correct,  several  results  would  follow. 
First,  the  second  mate  was  to  blame  for  allowing  the  vessels  to 
get  into  a  position  which  brought  on  the  collision— >unless  you 
should  be  of  opinion  that  the  sudden  heaving-to  of  the  schooner, 
being  a  circumstance  which  the  second  mate  could  not  prevent, 
accounts  for  the  state  and  condition  in  which  the  Mobile  was 
placed.    Again,  if  this  evidence  be  true,  of  course  Birch  was 
right  in  porting  his  helm,  and  the  Fenix  was  wrong  in  not  port- 
ing her  helm.     But  you  must  take  the  whole  of  this  evidence  into 
consideration,  and  say  what  you  think  ought  to  be  the  fair  result 
of  it.     It  is  clear,  as  I  conceive,  from  the  whole  of  the  evidence  Second  mate 
on  behalf  of  the  Mobile,  that  whilst  Reilly  was  in  charge  of  the  ^h^^'did 
vessel  he  never  altered  his  course  at  all-*  he  did  nothing  what*  nothing, 
ever;  and  it  will  be  for  you  to  say  whether  he  ought  not  to  have 
altered  his  course  in  some  way  or  other.     I  am  reluctant  to 
occupy  more  time  by  entering  minutely  into  the  evidence,  inas- 
much as  you  will  keep  it  in  mind,  and  will  carefully  see  how  it 
bears  on  the  questions  which  I  am  now  about  to  submit  to  your 
consideration.    The  ^rst  question  will  be  this, — whether,  by  the  Ought  he  to 
want  of  skill  or  promptitude  of  action  on  the  part  of  the  mate  thiM^*"*"^' 
during  Birch's  absence  from  deck,  the  vessels  were  not  brought 
into  imminent  danger  of  collision,  or  whether  he  is  entirely  ex- 
cused by  the  schooner  suddenly  throwing  herself  into  stays? 
Blame  will  attach  if  any  steps  ought  to  have  been  taken,  because 
he  did  nothing.    The  second  question  will  be— whether  Birch  Was  the  pilot 
was  to  blame  or  not  at  the  last  moment  in  ordering  his  helm  to  J^JJ^tlastt 
be  ported  ?    The  last  question  will  be — whether  the  Fenix  was 
to  blame  for  having  kept  on  her  course,  she  being  on  the  star- 
board tack  close-hauled  ?     I  agree  with  the  learned  Counsel  for 
the  Mobile,  that  if  the  Fenix  had  the  power  of  avoiding  this 
collision  she  ought  not  to  have  stood  on  ceremony,  but  to  have 
starboarded  or  ported  her  helm  according  as  the  exigencies 
required.     But  whether  she  had  that  power  depends  upon  time 
and  circumstances.    In  order  to  ascertain  that  point,  it  must 
be  remembered  that  Carter,  the  pilot,  and  all  the  witnesses  on 
board  the  Fenix,  say  that  there  was  not  time  or  space  so  to  do ; 
and  Major  Priestley,  who  was  on  board  the  Mobile,  is  of  that 
opinion  also.    Now,  of  course,  this  question  mainly  depends  on 
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the  distance  the  ships  were  from  each  other  when  the  Feniz,  it  is 
said,  ought  to  have  ported — whether  the  time,  according  to  the 
pilot  and  Major  Priestley,  was  sufficient  for  a  brig  of  290  tons, 
close-hauled  on  the  starboard  tack,  to  have  gone  about.  Then, 
again,  whether  the  people  on  board  the  Fenix  could  have  heard 
the  hailing — or  whether  they  could  have  seen  that  the  helm  of 
the  Mobile  was  ported.  It  is  one  thing  for  the  people  on  board 
the  Mobile  to  have  ported  their  helm,  and  another  thing  for  those 
on  board  the  Fenix  to  have  seen  from  the  alteration  of  the  vessel's 
course  that  this  had  been  done. 


Dr.  Addams :  Will  the  Court  suggest  whether  it  was  not  the 
duty  of  those  on  board  the  Fenix,  in  order  to  avoid  this  collision, 
to  have  taken  some  steps  even  before  they  were  hailed  at  all  ? 

The  Court  and  the  Elder  Brethren  having  retired  for  consulta- 
tion,— on  their  return, 


Mobile  in 
fault, 


Pilot  not  to 
bUme. 


Dr.  Lushington  said  : — ^The  Trinity  Masters  are  of  opinion 
— and  I  entirely  concur  therein — First,  that  the  second  mate  was 
to  blame  for  not  having  in  time  adopted  measures  to  avoid  all  risk 
of  collision  with  either  the  schooner  or  the  Fenix.  Secondly,  that 
when  the  pilot  came  on  deck  it  was  too  late  to  take  any  safe 
measures.  Thirdly,  that  no  blame  attaches  to  the  Fenix  in  any 
respect  whatever ;  and  that  it  was  not  safe  for  her  to  have  altered 
her  course  at  any  period  of  this  transaction. 


Decree  accordingly. 

Rothery^  proctor  for  the  Fenix. 


F.  Clarkton  for  the  Mobile. 
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THE  BRAZIL,  J.  M.  Hbnriques,  Master. 
Slaver — Association — Joint  Capture. 

In  questions  of  joint  capture,  the  onus  prohandi  is  on  the  claimant,  and  in  favour 
of  the  actual  captor.  The  rule,  that  no  claim  for  joint  capture  can  be  esta- 
blished on  the  sole  evidence  of  the  crew  claiming,  is  not  so  strict  in  slave 
cases  as  in  prize  of  war.  It  appearing  in  the  evidence  that  the  surrender  of 
the  slaver  took  place  before  she  was  seen  by  the  vessel  claiming ;  such  claim 
of  joint  cspture  held  not  to  be  established. 

THIS  was  a  question  of  joint  capture  of  a  slaver  on  the 
African  coast  promoted  by  the  Commander  of  H.  M.  steam 
sloop  Niger,  against  H.  M.  steam  vessel  Jackal  the  actual  captor, 
and  H.  M.  steam  frigate  Gladiator,  whose  captain  was  the  senior 
officer  of  the  division  stationed  in  the  Bights  of  Benin. 

The  allegation  on  behalf  of  the  Niger  stated,  t})at  the  Jackal  Allegation  on 
was  attached  as  a  tender  to  the  Gladiator  and  manned  from  that  n^^  ^^'^ 
vessel,  and  was  frequently  detached,  cruizing  for  and  capturing 
vessels  engaged  in  the  slave  trade.  That,  in  November,  1850, 
the  Niger  and  Jackal  were  cruizing  in  the  Bights  of  Benin,  being 
there  stationed,  and  associated  for  a  common  purpose,  namely,  the 
suppression  of  the  traffic  in  slaves;  the  Niger  having  been  directed 
to  cruize  from  Lagos  to  Jaboo,  and  the  Jackal  from  Lagos  to 
Benin,  the  Niger's  station  being  entirely  included  in  that  of  the 
Jackal.  That,  at  about  2.24  p.m.  of  2nd  November,  1850,  a 
strange  sail,  which  turned  out  to  be  the  Brazil,  was  seen  and 
reported  from  the  mast  head  of  the  Niger,  bearing  about  N.  }  W. 
at  which  time  the  Niger  had  her  head  to  the  eastward,  with  a 
light  breeze  from  the  northward ;  whereupon  her  foretopsail  was 
hoisted  and  foresail  set  for  the  purpose  of  wearing  the  ship  and 
proceeding  in  chase;  that  shortly  afterwards  a  steam  vessel, 
namely,  the  Jackal,  was  seen,  as  if  in  chase  of  the  said  schooner, 
and  in  like  manner  reported :  thereupon  the  Niger's  foretop- 
gallant  sail  and  royal  were  set  That  at  this  time  it  had  been 
made  out  from  on  board  the  Niger  that  the  schooner  was  be- 
calmed with  her  head  to  the  westward,  and  that  the  Jackal  was 
bearing  down  on  her  starboard  beam  from  the  northward,  and 
shortly  afterwards  that  the  Jackal  had  closed  the  schooner; 
that  the  Jackal  was  then  perceived  from  the  Niger  going  round 
the  schooner  in  different  directions,  which  she  did  for  about  a 
quarter  of  an  hour,  and  then  bearing  up  towards  the  Niger,  as 
also  did  almost  immediately  afterwards  the  Brazil.  That  in  the 
meantime,  the  Niger  had  set  up  the  rigging  of  her  main-topmast, 
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1865.  which  hftd  been  struck  for  the  purpose  of  examining  the  mast- 
^^^^•,^'  head.  Her  main-royal-mast  had  been  sent  np,  her  top-gallant 
and  royal-yards  had  been  crossed,  and  all  sail  had  been  made 
on  her  mainmasty  though  her  steam  had  not  been  got  up,  in 
consequence  of  its  being  apparent  that,  owing  to  the  lightness  of 
the  windy  the  schooner  could  not  possibly  escape  from  the 
Jackaly  and  the  directions  of  the  Admiralty  were  only  to  use 
her  steam  power,  being  a  screw  vessel,  when  absolutely  necessary. 
That  the  actual  capture  of  the  Brazil,  with  her  cargo  of  279 
slaves,  was  effected  by  the  steam  vessel  Jackal,  tender  to  H.  M.  S. 
Gladiator ;  but  that  such  actual  capture,  as  also  the  previous 
chase,  were  seen  from  the  Niger,  and  the  Niger  herself  was  also 
in  sight  of  and  seen  at  such  time  from  both  the  Jackal  and  the 
prize.  That  the  Niger  was  co-operating  and  assisting  the 
Jackal  in  the  capture  as  aforesaid,  and  by  her  position  blocked 
the  escape  of  the  prize  out  of  the  Bights,  inasmuch  as  she  bore 
S.  i  E.  from  the  prize,  and  vessels  bound  out  of  the  Bights,  are 
compelled  by  prevailing  winds  to  steer  a  course  from  S.  to  S.  by  E. 
That  the  lieutenant  in  command  of  the  Jackal  came  on  board 
the  Niger,  and  was  informed  of  her  commander's  intention  to 
claim  as  joint  captor.  That  the  lieutenant  then  mentioned  three 
o'clock  as  the  hour  at  which  the  capture  had  been  effected, 
but  afterwards  signalled  from  the  Jackal  that  it  was  half  an 
hour  earlier.  That  the  Brazil  was  taken  to  Sierra  Leone,  con- 
demned in  the  Vice-Admiralty  Court  there,  and  her  slaves 
emancipated. 

On  this  allegation  the  commander  of  the  Niger  and  six  others 
of  her  crew  were  examined. 

AUegation  on        The  responsive  allegation  on  behalf  of  the  Jackal  stated,  that 
Jackal.^  *  ^     ^^  about  1 1  a.m.  of  the  said  2nd  November,  the  Jackal  was  in 

latitude  4^48^  north,  and  longitude  3^66^  east,  Lagos  bearing  from 
the  said  vessel  about  102  miles  north*west,  when  a  vessel  under 
bare  poles  was  observed  to  the  eastward,  whereupon  the  Jackal 
made  sail,  got  up  her  steam,  and  proceeded  in  chase  of  the  said 
vessel,  which  had  meantime  hoisted  all  sail.  That  the  Jackal 
continued  in  chase,  and  at  2  p.m.  of  the  same  day,  having 
brought  her  within  gun  shot,  one  blank  gun  and  four  shot  were 
fired  at  the  said  vessel,  upon  which  she  shortened  sail,  and 
hoisted  a  Brazilian  ensign  in  token  of  surrender,  and  she  laid  to 
and  surrendered,  and  at  2.30  p.m.  was  boarded  and  taken  pos- 
session of  and  detained  by  the  said  lieutenant  in  command  of  the 
Jackal.  That  while  in  the  act  of  boarding  the  Brazil,  a  strange 
sail,  of  which  nothing  more  than  her  two  masts  were  visible. 
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was  obeeired  from  the  masUhead  of  the  Jackal,  bearing  S.E.        1855. 

That  a  prize  crew  was  put  on  board  the  Brazil,  with  orders      ^^'*'^' 

to  follow  the  Jackal,  which  immediately  proceeded  in  chase 

of  the  strange  sail  under  full  steam,  but  that  it  was  not  till 

about  4.30  p.m.  that  the  Jackal  was  able  to  discover  that 

the  said  chase  was  a  man-of-war;   whereupon,  signals  being 

exchanged,  the  course  of  the  N^r,  which  till  such  time  had 

been  towards  the  northward  and  eastward,  and  in  a  direction 

leacNng  from  the  Jackal  and    Brazil,  was   altered,  and  she 

stood  towards  the  Jackal  until  tlie  Niger  and  Jackal  having 

closed,  the  said  lieutenant  went  on  board  the  Niger  at  about 

6.45  p.m.,  at  which  time  the  Brazil  was  not  visible  from  the 

paddle-boxes  of  tlie  Jackal.    That  at  2.24  p.m.  of  the  said  2nd 

November,  the  foretopmast  of  the  Niger  was  on  deck  refitting, 

and  that  sail  could  not  have  been  hoisted  on  it  in  less  than 

four  hours.    That  the  Brazil  was  not  becalmed  while  chased 

by  the  Jackal,  and  that  the  Niger  did  not  in  tBLCt  afford,  and 

was  not  in  a  condition  or  position  to  have  afforded,  any  assistance 

or  co-operation  in  the  capture ;  and  that  no  claim  was  made  on 

behalf  of  the  Niger  before  the  Vice-Admiralty  Court  at  Sierra 

Leone. 

On  this  allegation  the  captain  of  the  Gladiator,  the  lieu- 
tenant commanding  the  Jackal,  and  others  of  her  crew,  were 
examined. 

The  case  was  argued  on  the  4th  and  5th  December  last,  by 
Deane  for  the  Jackal  and  by  Addams  for  the  Niger. 

1856L 

jPffft.as. 
Dr.  LuraiNGTOK : — in  considering  what  is  the  law  applicable  Judgment 

to  the  circumstances  proved  by  the  evidence  in  this  case,  I  need 
not  go  into  detail  as  to  the  principles  which  govern  claims  made 
by  parties  alleging  themselves  to  be  joint  captors,  or  repeat  that 
tlie  onu$  prebandi  lies  on  the  claimant,  and  that,  in  case  of  OmuprthmtH 
doubt,  the  law  gives  the  preference  to  the  actual  captor.    These  ^q^.     ^  ^^' 
are  all  well-known  maxims  which  I  need  not  again  refer  to,  but 
it  is  necessary,  for  the  sake  of  perspicuity,  to  state  what  is  re- 
quired to  be  proved  in  order  to  substantiate  a  claim  of  joint 
capture.    The  first  rule  is,  that  where  the  claim  is  founded  upon  Aswrted  joint 
being  in  sight,  such  claim  must  be  proved  by  showing  that  the  ^^ft^"^he** 
asserted  joint  captor  was  seen  from  the  prize  as  well  as  by  the  prize;  proof 
captors.     Lord  Stowell,  in  the  case  of  the  M€lame(a\  said —  rau7re^^«d 
''  By  sight  I  understand  the  being  seen  by  the  prize  as  well  as  fiom  other  than 

ceptorB. 
(o)  2  Dod.  p.  125. 
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Exception 
made  where  it 
is  impractica- 
ble to  obtain 
evidence  from 
the  prise. 


Quart,  whether 
the  change  in 
law  as  to  in- 
terested wit- 
nesses has 
abrogated 
above  rule. 


by  the  captor.  I  am  not  aware  that  one  of  these  will  do  without 
the  other."  Such  being  the  definition  of  being  in  sight,  the  real 
question  is,  in  what  manner  the  so  being  in  sight  is  to  be  proved, 
and  what  evidence,  and  of  what  kind,  is  necessary  to  constitute 
the  proof  which  the  law  requires.  The  ancient  rule  was,  that  a 
claim  to  share  as  joint  captor  could  not  be  maintained  by  the 
evidence  of  releasing  witnesses  alone,  and  such  rule  is  laid  down 
in  a  multitude  of  cases,  which  I  need  not  cite.  But  exceptions 
have  been  engrafted  on  the  rule.  In  the  case  of  the  Galen  (a), 
Lord  Stowell  stated  the  rule,  and  at  the  same  time  expressed  his 
opinion,  that  under  the  peculiar  circumstances  of  that  case,  as 
the  persons  who  were  captured  on  boaM  the  prize  had  left  the 
country,  and  could  not  therefore  be  examined,  he  thought  it  but 
right  not  to  apply  the  strictness  of  the  rule  in  that  particular 
case.  That,  however,  was  a  peculiar  case,  for  the  prize  had  been 
condemned  to  the  Crown  as  taken  prior  to  the  commencement 
of  hostilities,  and  the  case  was  submitted  to  the  judgment  of  the 
Court,  under  the  directions  of  the  Crown,  which  sought  an 
opinion  as  to  the  parties  entitled  to  share  in  the  proportion  in* 
tended  to  be  given  to  the  captors  by  the  Crown.  This  case, 
though  not  strictly  a  precedent,  shows  that,  in  the  judgment  of 
Lord  Stowell,  there  might  be  an  exception  to  the  general  rule,  that 
no  claim  for  joint  capture  could  be  pronounced  upon  the  evidence 
of  releasing  witnesses  only ;  and  it  shows  more,  for  it  proves 
that  the  impracticability  of  obtaining  witnesses  from  the  prize 
is  a  just  ground  for  the  exception.  U|)on  the  present  occasion, 
all  the  witnesses  examined  on  behalf  of  the  claimants  are  wit- 
nesses from  on  board  their  own  ship.  It  is  true  that  the  wit- 
nesses, though  interested,  are,  by  the  alteration  of  the  law,  no 
longer  releasing  witnesses,  but  that  their  testimony  must  be 
received  notwithstanding  their  interest.  But  I  am  not  disposed 
to  rest  the  reception  of  these  witnesses— or  lather,  perhaps,  more 
strictly  speaking,  the  effect  to  be  given  to  their  evidence — upon 
the  altered  state  of  the  law;  and  for  this  reason,  I  am  not 
prepared  to  say — though  I  do  not  decide  the  point— that  the 
alteration  of  the  law  has  abrogated  the  rule  that  a  claim  for  joint 
capture  should  not  be  pronounced  for  upon  the  sole  testimony  of 
the  witnesses  from  the  ship  of  the  claimants,  for  that  rule  was 
not  founded  upon  a  legal  consideration  of  the  admissibility  of 
evidence.  Releasing  witnesses  were  as  admissible  then  as  all 
interested  witnesses  now  are ;  but,  as  I  apprehend,  the  rule  was 
founded  on  the  natural  bias  incident  to  all  persons  so  circum- 
stanced, and  that  is  the  same  now  as  then.     I  do  not,  however. 


(o)  2  Dod.  p.  21. 
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decide  that  point,  for  I  do  not  think  that  the  circamstancea  of  the       1 856. 
case  render  it  necessary  so  to  do.    This  brings  me  to  the  con-         ^  ' 


sideration^  Tvhether  the  absence  of  ^fitnesses  from  the  captured  Absence  of 
ship  is  not  accounted  for,  and  that  by  the  act  of  the  captors,  at  prl^caccountwl 
least  in  part;  Tvhether  that  act  was  in  itself  right  or  wrong.     It  for  in  this  caae, 
appears  that  this  vessel  was  carried  to  Sierra  Leone  for  adjudica-  froin  the  act  of 
tion.     I  know  of  no  legal  objection  to  a  claim  of  joint  capture  *^«  captors, 
being  asserted,  and  prosecuted  in  the  Vice-Admiralty  Court  there 
established ;  but  though  there  may  be  no  legal  objection  to  such 
a  proceeding,  it  is  most  probable  that  such  a  tribunal  would  not 
be  convenient  or  satisfactory ;    and  I  do  not  think  that  the 
present  claim  ought  to  be  prejudiced  on  account  of  no  proceed- 
ings in  assertion  of  it  having  been  instituted  at  Sierra  Leone* 
I  must  further  say,  that  neither  the  master  nor  mate  was  taken 
to  Sierra  Leone.    The  instructions  require  that  they  should  be 
carried  to  the  place  of  adjudication.     It  may  be  that  circum- 
stances afforded  a  sufficient  justification  to  the  captors  for  not 
obeying  such  instructions ;  but  however  that  may  be,  the  omis- 
sion to  do  so  must  not  be  allowed  to  prejudice  a  claimant  to 
joint  capture.    The  claimants  could  not,  had  they  been  disposed, 
have  examined  the  chief  witnesses  from  the  captured  ship. 
This  state  of  things  appears  to  me  to  bring  this  case  within  the 
scope  of  the  observations  I  made  in  the  case  of  the  Sociedade 
Feliz(a).    Those  observations  are  to  this  effect — tliat  in  the  Distinction 
case  of  claims  to  share  as  joint  captor  in  slave  cases,  the  rules  as  ***y®®"  ■^*^* 

J  t-  7  and  prize  casef. 

to  joint  capture  in  war  must  not  always  be  applied  with  the  same 
strictness  which  is  still  to  be  observed  in  cases  of  ordinary  prize. 
I  have  made  these  observations  because  I  do  not  wish  without 
necessity  to  decide  whether  the  change  in  the  law  as  to  the 
reception  of  evidence  has  effected  the  rule  that  a  claim  of  joint 
capture  cannot  be  pronounced  for  on  evidence  from  the  claim- 
ants' ship  alone.  The  time  of  the  surrender,  and  what  constitutes 
a  surrender,  are  very  important  considerations  when  the  daim  is 
founded  on  being  in  sight  at  or  before  the  capture.  In  the  case 
of  the  Rebecca  (i).  Lord  Stowell  decided  that  the  time  of  striking 
the  colours  is  to  be  deemed  the  real  deditioj  and  not  the  actual 
taking  possession.  Having  made  these  remarks,  I  now  proceed 
to  the  evidence  in  the  case.  I  must  consider  how  it  bears  on  the 
question  of  sight,  on  the  question  of  surrender,  and  whether  any 
and  what  effect  is  to  be  given  to  the  association  between  the  vessels 
which  has  been  pleaded. 

The  learned  judge  then   proceeded  to  examine  with  great  Result  of  th« 

evidence, 
(a)  2  W.  Rob.  159.  (6)  1  C.  Rob.  233. 


80 


HIGH  COURT  OF  ADMIRALTY. 


1866. 


Was  the  hoist- 
ioff  of  the 
colours  the 
signal  of  sur- 
render t 


The  lowering 
of  the  sails 
undoubtedly 


was. 


Pronounce 
against  the 
claim  of  the 
Niger, 


minuteness  the  statements  of  the  respective^ witnesses  on  these 
points,  the  result  of  wbich|  he  said,  was  that  the  Brazil  hoisted 
Brazilian  colours  soon  after  two  o'clock,  and  before  the  time 
when  the  witnesses  for  the  claimants  depose  she  was  seen  from 
the  Niger*  This  evidencCi  he  observed,  raises  the  question  as  to 
whether  hoisting  the  Brazilian  flag  was  a  surrender,  either  taken 
singly  by  itself,  or  accompanied  by  the  other  facts  stated.  Now, 
in  ordinary  warfare,  the  striking  of  the  colours  is  the  deditio. 
It  is  sworn,  however,  by  all  the  witnesses  for  the  Jackal  that  the 
hoisting  the  colours  in  the  slave  trade  is  the  signal  of  surrender, 
and  there  b  no  evidence  to  the  contrary.  No  reason,  however, 
is  assigned  ibr  this  being  so.  I  have  spared  no  pains  to  collect 
information  on  this  very  point,  and  I  regret  to  say  that  though 
I  have  endeavoured  to  communicate  with  persons  who  have 
been  in  oonmand  of  vessels  upon  this  very  station  for  a  length 
of  time,  I  have  not  been  able  to  obtain  any  satisfactory  infor- 
mation. However,  it  is  remarkable  that  no  reason  is  assigned 
for  the  hoisting  of  colours  being  considered  a  signal  of  surrender, 
and  I  do  not  like  to  be  left  to  conjecture  a  reason,  and  still 
less  to  found  my  judgment  upon  any  conjecture  of  my  own; 
but  this  we  all  know,  that  the  practice  of  vessels  engaged  in 
the  slave  trade  is  undoubtedly  very  peculiar.  We  know  from 
our  statutes,  and  the  records  of  our  Vice-Admiralty  Courts, 
that  such  vessels  frequently  are  not  entitled  to  any  national 
character,  or  to  hoist  any  flag  at  all.  It  may  be — I  do 
not  say  it  is — that  the  Brazilian  flag  is  hoisted  to  denote 
that  the  ship  wishes  to  be  treated  as  a  Brazilian ;  but  however 
this  may  be,  I  must  say  the  surrender  in  this  case  does  not 
depend  on  the  hoisting  the  BraziHan  flag  only— -if  it  did,  I  should 
have  considerable  difficulty — ^but  it  depends  upon  the  guns 
Imving  been  fired  at  her,  upon  her  being  within  reach  of  the  guns, 
and,  above  all,  upon  her  lowering  her  sails.  The  lowering  of 
the  sails  is  one  of  those  marks  by  which  you  always  know  that 
it  is  no  longer  intended  either  to  resist  the  capture  or  to  attempt 
to  escape.  I  consider,  then,  that  these  circumstances,  taken 
together,  clearly  prove  the  fact  of  surrender ;  and  giving  equal 
credit  to  both  parties,  the  fact  of  surrender  took  place  before  the 
prize  was  seen  from  the  Niger,  and  before  the  Niger  was  seen 
from  the  prize  itself.  I  am  of  opinion,  therefore,  that  the  Niger 
has  &iled  to  establish  her  claim,  and  that  the  association  cannot 
avail  in  this  case.  Therefore,  I  must  pronounce  that  the  Niger 
has  failed  to  prove  her  case. 

Deane,  who  appeared  for  the  Jackal,  prayed  the  Court  to  give 
the  costs. 
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Addams,  on  the  part  of  the  Niger,  submitted  that  the  costs       1856. 
should  be  paid  out  of  the  proceeds.  ■ 


The  Court  : — Most  certainly  not,  and  for  an  obvious  and 
clear  reason.  I  am  sorry  I  am  pressed  for  costs  on  the  present 
occasion,  but  I  see  that  the  conduct  of  Lieutenant  Bedingfield 
was  seriously  attacked,  and  imputations  were  levelled  against 
him  by  Mr.  Heath,  who  commanded  the  Niger.  I  see  that  an 
inquiry  has  taken  place,  and  he  has  been  acquitted.  Notwith- 
standing that,  I  see  that  the  interrogatories  attack  his  character 
as  a  man  and  a  gentleman;  and  as  I  am  pressed  for  costs  I  and  with  costs, 
must  give  them. 

Rothen/f  proctor  for  the  Niger. 

Poynter  for  the  Jackal. 


THE  ARAMINTA,  T.  Feban,  Master. 

Suit  for  Wages — Decree  of  Court — Payment  before  a  Shipping 

Master-^  Proctor^ $  Lien, 

Payment  to  seamen  by  shipowners  before  a  shipping  master  held  to  be  no  satisfac- 
tion of  wages  pronounced  for  in  a  suit  in  the  Court  of  Admiralty.  A  proctor 
has  the  same  lien  for  his  costs,  as  an  attorney  has,  on  sums  of  money  decreed 
by  the  Court  to  be  paid. 

THIS  was  originally  a  cause  of  subtraction  of  wages,  pro-  Feb,  29. 
moted  by  four  seamen  against  the  owners  of  the  Araminta. 
The  cause  was  argued  and  judgment  given  on  17th  March,  1864. 
The  proctors,  Pritchard  and  Son  for  the  seamen,  W.  Rothery 
for  the  owners,  not  being  able  to  agree  as  to  the  form  of  the 
minute  in  which  the  judge's  decision  should  be  entered,  and  the 
registrar  having  some  doubt  on  the  subject,  the  matter  was 
submitted  to  the  judge,  and  about  the  12th  April  the  registrar 
informed  the  proctors  of  the -decision  of  the  judge,  and  the  minute 
was  then  entered  as  follows : — ^*  The  judge  having  maturely 
deliberated  by  interlocutory  decree  pronounced  that  Pritchard, 
jun.,  had  sufficiently  proved  the  contents  of  the  libel  by  him 
given  and  admitted  in  this  cause,  and  for  the  wages  schedulate, 
save  as  to  the  deduction  of  %L  10^.  mentioned  in  the  said 
Ubel,  and  save  as  to  the  ten  days  double  pay  mentioned  in  the 
said  libel  and  the  said  schedule,  but  made  no  order  as  to  costs." 
8.  a 
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1866.  Before  Ubis  minute  was  settled,  Pritcbard  applied  to  Rotherj 
^'^'  ^'  for  payment  of  the  balance  of  wages,  for  which  the  judge  had, 
in  substance,  pronounced.  Rothery  answered  that  his  clients, 
the  owners  of  the  Araminta  at  Liverpool,  intended  to  make  the 
payment  to  the  seamen  at  that  port  before  the  shipping  master, 
as  they  understood  the  Act  of  Parliament  directed  them  to  do. 
Pritcbard  gave  notice  to  Rothery  that  he  could  not  recognize 
any  settlement  of  the  wages  in  the  suit  unless  made  through  him 
as  the  proctor  of  the  seamen  or  otherwise  directed  by  the  Court. 
This  notice  was  transmitted  by  Rothery  to  the  owners'at  liver- 
pool  ;  but  they,  on  the  7th  April,  paid  the  wages  to  the  seamen 
before  the  shipping  master,  and  took  the  usual  receipts  and 
release.  Pritcbard,  on  being  made  aware  of  this,  prayed,  and 
the  judge  decreed,  a  monition  against  the  owners  to  pay  the 
sums  pronounced  for  to  Pritcbard,  as  the  proctor,  and  for  the 
use  of  the  said  seamen.  To  this  monition  Rothery  appeared  for 
the  owners.  An  act  on  petition  was  entered  into,  in  which  the 
owners  relied  on  the  payment  made,  as  they  contended,  under 
the  13  &  14  Vict  c.  93,  as  a  discharge  of  all  obligations  resulting 
from  the  decree  of  the  Court.  Pritcbard  asserted  that  the  receipt 
of  himself  as  the  seamen's  proctor  would  have  been  valid,  and 
that  the  proctor  has  a  lien  for  his  costs  on  sums  ordered  to  be 
paid  by  the  Court. 

The  question  was  argued  by  the  Queen's  Advocate  and  Sqnnks 
for  Pritchard,  and  by  Addatns  for  Rothery,  in  October,  1854; 
it  was  through  a  misapprehension  on  the  part  of  the  judge  as 
to  the  wishes  of  the  parties  that  his  judgment  was  delayed  to 
the  present  time. 

Judgment  D^  LusHiNOTON  stated  the  facts  as  given  above,  and  said : — 

Is  payment  of  The  first  question  is,  whether  the  statute  made  it  compulsory  on 

•hroploff  mL-    ^^  owners  to  pay  the  wages  before  the  shipping  master.    The 

ter  in  all  cases  owners'  construction  of  sects.  96,  97,  98  of  13  &  14  Vict  c.  93, 

is  that  any  seaman  of  a  foreign-going  ship  must  necessarily  in 

all  cases  be  paid  his  wages  before  the  shipping  master,  and  that 

the  release  then  and  there  given  will  operate  as  a  settlement  a^d 

in  satisfaction  of  the  decree  of  the  Court    The  96th  section 

directs  generally,  that  seamen  of  foreign-going  ships  discharged  in 

the  United  Kingdom  shall  be  discharged  and  receive  their  wages 

in  the  presence  of  a  shipping  master.    The  97th  section  requires 

the  shipping  master  to  decide  any  question  which  both  parties 

agree  to  submit  to  him.    Of  course  all  disputes  between  seamai 

and  owners,  not  so  agreed  to  be  submitted,  are  beyond  the  scope 

of  this  section.    The  98th  section  enacts,  that  upon  the  comple- 
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tion  before  the  shipping  master  of  any  discharge  and  settlement,       1856. 
a  mutual  release  shall  be  given  by  the  master  or  owner  and  the       ^'^'  ^^' 
seamen;  but  I  am  of  opinion  that  in  this  case  there  was  no 
completion  of  any  such  discharge  or  settlement  before  the 
shipping  master.     The  effect  of  the  remainder  of  the  section  is 
limited  by  the  first  sentence,  and  applies  to  private  payments  in 
defeasance  of  these  provisions  of  the  statute.     But  it  is  said,  if 
the  owners  elect  to  pay  in  t^iat  manner  it  satisfies  the  decree  of 
the  Admiralty  Court.     I  am  not  of  that  opinion.     I  do  not  Not  when  they 
consider  that  the  sections  of  the  statute  referred  to  have  any  Bubject-matter 
application  to  wages  which  have  become  the  subject-matter  of  a  '^^••"*^ 
suit  in  this  C!ourt,  and  I  must  consider  the  question  entirely 
apart  from  the  statute.     Something  was  said  on  behalf  of  the 
owners  of  notice  having  been  given  to  the  attorney  of  the  sea- 
men of  their  intention  to  pay  before  the  shipping  master ;  how- 
ever that  may  have  been,  I  never  can  consider  notice  to  an 
attorney  a  notice  to  the  proctor.    Where  parties  have  appeared  Proctor  only 
before  this  Court  by  a  proctor,  such  proctor  is  the  only  i:epresen-  of^^artSeli* 
tative  of  those  persons  that  the  court  can  recos^nize.     I  am  also  ^^  ^^^  ^^ 
of  opinion  that  a  proctor  has  the  same  lien  as  an  attorney  has  in  ^^^  j^^  ^^ 
other  Courts  for  costs  of  suit  Now  the  cases  cited  by  Dr.  Spinks  lien  for  costs 
are  quite  decisive  as  to  the  practice  of  other  Courts  (a).    There  -JJ  ^e"°™*^^ 
seems  nothing  to  set  against  these  cases,  and  in  seamen's  wages  Courts. 
the  principle  applies  with  greater  stringency;  they  cannot  be 
expected  to  be  in  a  position  to  be  personally  liable  for  costs,  so 
that  they  would  be  almost  deprived  of  the  benefit  of  professional 
assistance  if  the  costs  of  the  suit  were  not  secured  to  the  proctor 
or  attorney  on  the  wages  recovered.     I  decree  the  owners  to 
bring  into  the  registry  the  sums  scheduled,  the  bill  of  Pritchard 
and  Son  to  be  taxed  as  between  proctor  and  client,  and  to  be 
satisfied  out  of  such  sums,  and  I  condemn  the  owners  in  the  costs 
of  this  proceeding. 

Pritchard  and  Son,  proctors  for  the  mariners. 

W.  Rothery  for  the  owners! 

[Note.— The  170th  section  of  the  Merchant  Shipping  Act  of  1854  directs  that, 
''  in  the  case  of  all  British  foreign-going  shipsy  in  whateyer  part  of  her  Miyesty's 
dominions  the  same  are  registered,  all  seamen  discharged  in  the  United  Kingdom 
shall  be  discharged  and  receive  their  wages  in  the  presence  of  a  shipping  master 
duly  appointed  under  this  Act,  except  in  cases  where  some  competent  Court  other- 
wise directs."] 

(a)  Read  v.  Duppa,  6  T.  R.  361 ;  Ormerod  ▼.  Tate,  1  East,  464  ,*  Wilkint 
Y.  OirmicluLel,  Doug.  104. 
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1856. 

March  14. 


THE  ROE,  Chapman,  Master. 
Salvage. 

Where  the  crew  of  a  Teisel  are  much  reduced  tfy  deaths  or  sickness,  another  vessel 
supplying  the  deficiency  on  the  high  seas  from  among  her  own  crew  is  entitled 
to  salvage. 

THIS  was  an  action  brought  by  the  master,  owner,  and  twenty- 
seven  of  the  crew  of  the  Abdalla  against  the  Roe,  to  obtain 
salvage  compensation  for  services  rendered  to  her  under  the  fol- 
lowing circumstances : — The  Roe,  bound  from  Benin  for  Liver- 
pool with  a  cargo  of  palm  oil,  lost  some,  of  her  crew  from  scurvy ; 
others  were  also  suffering  from  the  same  disorder.  She  hoisted 
a  signal  of  distress,  as  asserted  on  the  one  side,  but  denied  on 
the  other,  which  was  said  to  have  been  observed  by  the  Abdalla, 
the  vessel  being  then  in  the  middle  of  the  North  Atlantic  Ocean. 
The  Abdalla,  bound  from  Peru  to  Cork  with  a  cargo  of  guano, 
bore  down  to  her,  and  two  of  the  crew  volunteered  their  services 
to  go  on  board  and  assist  in  working  her  home.  The  services 
were  accepted,  and  both  vessels  reached  their  destination  in 
safety.  The  value  of  the  property  salved  was  9,350/.  The 
owners  of  the  Roe  gave  the  two  seamen,  who  had  assisted  to 
navigate  the  vessel  home,  20/.  each,  but  contested  their  liability 
to  a  claim  by  the  master,  owners,  and  the  rest  of  the  crew  of  the 
Abdalla,  for  salvage. 

Deane  appeared  for  the  salvors. 

Addams  for  the  owners. 


Judgment 


Dr.  Lushivoton: — The  services  in  this  case  consisted  in 
putting  two  men  on  board  the  Roe,  where  they  remained  seven- 
teen days,  and  assisted  in  bringing  her  to  a  port  of  safety.  Of 
course  the  vessel  that  performed  the  service  was  without  the 
two  men,  and  the  parties  are  entitled  to  be  rewarded.  Look- 
ing at  the  value,  I  think  150/.  will  be  a  proper  reward,  with 
costs. 


Subsequently  this  amount  was,  at  the  petition  of  the  proctor 
for  the  salvors,  apportioned  as  follows: — viz.,  60/.  to  the 
owners,  25/.  to  the  master,  and   the  remainder  amongst  the 
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twenty-seven  seamen  of  the  Abdalla,  rateably  in  proportion  to       1866. 
their  wages.  ^^^^  ^*' 

Stokesj  proctor  for  the  Abdalla. 

Mcholl  for  the  Roe. 


THE  PEACE,  F.  J.  Natt,  Master. 
Ship-^  Salvage — Practice, 

A  8hip  was  arrested  after  discharge  of  cargo  in  a  suit  for  salvage ;  bail  was  given 
for  ship  and  freight :  held,  that  the  owners  of  the  vessel  proceeded  against 
were  bound  to  bring  in  an  account  of  freight  on  oath,  and  to  set  forth  when 
and  the  names  of  the  parties  by  whom  such  freight  had  been  paid. 

THIS  was  a  question  of  practice  arising  out  of  a  cause  of  sal- 
vage. On  19th  October,  1855,  an  action  was  entered  by 
Rothery  against  the  Peace,  her  cargo  and  freight,  at  the  suit  of 
the  owners  of  the  Brunette,  and  a  warrant  was  extracted ;  but, 
as  the  cargo  had  been  delivered,  the  vessel  only  was  arrested ; 
and,  on  the  26th  October,  Crosse  appeared  for  the  owners  of  the 
ship  and  gave  bail  for  ship  and  freight,  and  brought  in  an  aflBdavit 
as  to  the  value  of  the  barque.  On  the  6th  November  another 
action  was  entered  against  tlie  Peace,  her  cargo  and  freight, 
at  the  suit  of  the  master  and  crew  of  the  Brunette ;  on  the 
1 4th,  Crosse  appeared  to  this  action,  and  gave  bail  for  the 
ship  and  freight,  and  the  two  actions  were  consolidated.  On 
the  20th  December,  the  judge  pronounced  400/.  to  be  due  to 
Rothery's  parties,  for  the  salvage  service  rendered  by  them  to 
the  Peace,  her  cai*go  and  freight,  and  condemned  Crosse's  parties 
and  the  bail  given  on  their  behalf,  in  so  much  of  the  said  sum 
a&  the  value  of  the  Peace  and  her  freight  bears  to  the  whole 
value  of  the  property  saved  and  in  costs.  There  was  no  proof 
before  the  Court  of  the  value  of  such  freight  and  cargo,  except 
that  the  cargo  was  alleged  in  Crosse's  answer  to  have  been  about 
3,000/.;  the  object  of  the  motion  was  to  obtain  the  names  of  the 
owners  of  the  cargo,  in  order  to  extract  a  monition  against  them 
for  their  proportion  of  the  salvage  awarded. 

Addams  now  moved  the  Court  to  assign  Crosse  to  bring  in  an 
aflSdavit  as  to  the  amount  of  freight  paid  to  Crosse's  parties  by 
or  on  behalf  of  the  owners  of  the  cargo ;  and  when  and  by  whom 
and  on  whose  account,  as  owners  of  the  cargo^  the  same  had 
been  paid. 
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1866.  Deane  opposed  this  motion  on  behalf  of  Crosse's  parties,  con- 

jforcfc  14.     lending  that  no  freight  had  become  due  at  the  time  the  salvage 
seryice  was  rendered. 


Judgment. 


Dr.  Ln&Hu«GTON  OTerniled  Crosse's  objection  and  assigned 
him  to  bring  in  an  account  of  freight  on  oath,  and  specification 
of  names  of  the  owners  of  the  cargo  as  prayed. 

Rothery,  proctor  for  the  salvors. 

Croue  for  the  owners. 


March  18. 


THE  NYMPH,  F.  M.  Fsubnga,  Master. 

Master*8  Suit  for  Wages — Responsive  Allegation — Liability  of 

Purchasers. 


Judgment. 


The  purchaser  of  a  ship  takes  her  with  the  liabilities  attached  by  law — seamen's 
wages — bottomry  bond — demand  for  salvage ;  and  his  remedy  most  be  against 
the  vendor. 

THIS  was  a  suit  promoted  by  FencDga,  the  late  master  of  the 
vessel,  for  wages.  The  action  was  entered  in  the  sum  of 
54Z.  I5s.  2d.  The  petition  given  in  by  the  master  claimed  wages 
due  for  service  on  board  the  said  vessel,  then  the  Twee  Gezusten, 
from  10th  February,  1854,  to  the  28th  of  April,  1856,  when  she 
passed  into  other  hands  at  Cardiff,  and  when  he  was  discharged 
by  the  present  owners  or  their  agent.  The  allegation  on  behalf 
of  Richard  and  Henry  Burton,  the  present  owners,  asserted  a 
settlement  of  accounts  and  wages  to  have  been  made  at  Cardiff, 
between  Jong,  the  former  owner  of  the  Nymph,  and  Fenenga, 
the  master.  This  was  admitted  without  opposition.  The  present 
question  was  on  the  admission  of  a  responsive  allegation  on 
behalf  of  the  master,  counterpleading  the  settlement  of  accounts 
asserted  to  have  been  made  at  Cardiff  between  Jong  and  himself, 
and  explaining  his  connection  and  dealings  with  Jong. 

Addams  appeared  in  opposition  to  the  allegation. 

Bayford  in  support  of  its  admissibility. 

Dr.  Lushinoton  : — It  appears  to  me  that  the  objection  pressed 
by  Dr.  Addams,  as  to  the  amount  at  which  the  action  is  en- 
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tered,  cannot  be  sustained — certainly  not  in  this  stage  of  the        1856. 
case,  because  the  action  being  entered  at  above  602.,  I  cannot  — ^^^  ' 
enter  into  a  preliminary  investigation  as  to  whether  this  may  not 
be  reduced  to  a  smaller  sum  in  the  further  proceedings  in  the 
case.     I  must  presume  that  the  action  having  been  entered  for 
above  50/.,  50/.  might  be  recovered ;  therefore  I  give  no  opinion 
as  to  the  statute  which  imposes  upon  the  Court  the  duty  of  not 
entertaining  a  suit  by  a  mariner  where  the  sum  does  not  exceed 
50/.    With  regard  to  this  case,  it  ought  to  be  remembered  that 
those  who  purchase  ships  stand  in  a  different  position  from 
those  who  purchase  other  articles ;  for  where  a  man  purchases  The  purchaier 
a  ship  he  takes  it  with  all  the  liabilities  that  attach  to  it  in  law,  |][kj^f^th 
and  if  he  would  protect  himself  against  those  liabilities,  he  must  a^l  it>  liabUi- 
do  so  by  a  guarantee,  or  by  some  other  mode,  that  he  may  not       ' 
be  ii^ured  by  latent  demands.      If  the  ship  be  sold,  she  is 
always  subject  to  any  demand  for  seamen's  wages  for  any  period 
of  time  during  which  the  law  allows  a  suit  to  be  brought.    She 
is  subject  to  a  bottomry  bond,  and  to  a  demand  for  salvage ; 
therefore  it  becomes  the  duty  of  those  who  purchase  ships  to 
take  care  with  whom  they  deal.    There  can  be  no  doubt  what- 
ever, that  if  a  purchaser  takes  a  vessel  as  free  from  liabilities,  and  hii  remedy 
and  liabilities  attach  to  her,  he  has  a  remedy  against  the  vendor ;  yeJ^^J. 
and  it  cannot  be  considered  a  case  of  hardship,  when  he  knows 
what  the  law  demands,  and  what  he  needs  for  his  protection. 
This  is  a  demand  for  wages.    The  summary  petition  is  brief 
enough,  and  sets  forth  only  the  facts  on  which  a  summary  peti- 
tion is  generally  founded.     In  answer  to  that  a  long  allegation 
has  been  given  in,  of  which  the  Court  has  no  reason  to  complain. 
The  substance  of  it  is — not  to  enter  into  particulars — ^that  there 
had  been  a  settlement  with  the  master;  that  the  master  had 
been  fully  paid  the  whole  of  his  demands  against  the  ship ;  that 
he  voluntarily  gave  up  possession  of  her,  free  of  all  demands 
on  his  part  —  in  other  words,  that  if  he  had  other  demands 
on   the  ship  by  the  law  of  Holland  or  the  law  of  England, 
be  waived  them,  and  the  piarties  are  entitled  to  say  that  he 
cannot  proceed  against  the  ship.    That  allegation  was  admitted 
without  opposition,  and  it  is  certainly  competent  to  the  master 
to  contradict  all  the  main  averments  ia  that  plea.     It  appears  to 
me — Shaving  looked  at  this  allegation  with  considerable  atten- 
tion— ^that  the  master  was  entitled  to  plead  these  facts,  because 
the  substance  of  the  plea  is  that  he  never  had  received  payment 
at  all.    So  that  his  statement  is,  '^  I  never  have  received  payment 
at  all ;  all  your  statements  as  to  my  having  received  payment  are 
erroneous  in  point  of  fact.     It  is  true  bills  of  exchange  were 
offered  to  me  at  various  times,  but  it  is  also  true  that  I  rejected 
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1856.  those  bills  of  exchange  as  being  utterly  wortbless.  With  regard 
^^^^^  ^^'  to  my  voluntarily  giving  you  up  my  claims  upon  the  ship,  I  was 
placed  in  this  situation :  you  put  two  police  officers  to  watch 
me  for  several  days,  you  threatened  me  with  proceedings,  you 
called  in  the  intervention  of  the  police  if  I  did  not  give  up  the 
ship,  and  therefore  I  was  compelled  most  reluctantly,  in  conse- 
quence of  all  these  circumstances  combined,  to  give  up  posses- 
sion." Now,  giving  up  possession  of  the  ship  is  not  ceding  a 
demand  against  the  ship ;  it  does  not  affect  the  law  or  justice  of 
the  case.  With  the  alterations  I  have  suggested  in  the  course 
of  the  argument  in  the  7th  article,  and  in  the  article  that  pleads 
a  subscription  for  the  benefit  of  the  master,  this  allegation  must 
be  admitted  to  proof. 

Bayfordy  proctor  for  the  master. 

Ring  for  the  owners. 


THE  VIVID,  J.  Watson,  Master. 

Collision — Collier  at  Anchor — Mail  Steamer — Rate  of  Steam- 
ing— Lights. 

Neglect  of  the  Admiralty  regulations,  as  to  placing  light  at  mast-head,  will  not 
prevent  a  vessel  from  recovering,  unless  it  appears  that  the  collision  was  oc- 
casioned by  such  neglect. 

It  is  no  excuse  for  a  vessel  steaming  at  the  rate  of  twelve  knots,  on  a  dark  night, 
through  a  fairway,  where  vessels  are  accustomed  to  anchor,  that  she  was  under 
contract  to  carry  Qovemment  mails  at  the  rate  of  thirteen  knots. 

AprU  17.  r  I  iHIS  was  a  suit  promoted  by  the  late  brigantine  Henry,  of 
•^  the  burthen  of  eighty-nine  tons,  against  the  steam^vessel 
Vivid,  to  recover  fpr  a  total  loss,  occasioned  by  a  collision  between 
them,  at  11*30  p.m.,  on  the  Uth  August  last,  in  Dover  Roads. 
The  brigantine,  coal  laden,  was  bound  from  Newcastle  to  Rouen, 
and  had  brought  up  opposite  to  the  entrance  to  Dover  Harbour. 
According  to  her  account,  she  immediately  hoisted  a  signal 
lantern  under  the  boom  of  the  foresail,  about  four  feet  on  the 
starboard  side  of  the  foremast  and  about  twenty  feet  above  the 
bulwarks.  There  was  also  a  bright  fire  in  an  open  caboose  in 
the  galley.  The  night,  although  dark,  was  clear.  The  steamer, 
of  the  burthen  of  300  tons,  with  engines. of  120-horse  power, 
carrying  the  mails  from  Dover  to  Calais,  was  seen  rapidly  ap- 
proaching, and  was  instantly  hailed,  but  no  notice  was  taken,  and 
the  steamer  struck  the  brigantine  with  such  violence  that  she 
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filled,  and  the  master,  mate,  and  a  boy  were  drowned.  The  1866. 
steamery  as  alleged,  was  proceeding  at  the  i-ate  of  twelve  miles  an  ^^  ^^* 
hour.  The  steamer  pleaded  in  her  defence  that  she  was  under 
a  contract  with  her  Majesty's  Government  to  convey  the  mails 
at  the  rate  of  thirteen  miles  an  hour ;  that  at  the  time  in  question 
she  saw  almost  under  her  bows  a  dark  object,  whereupon  the 
master  called  out,  "  Hard  aport,"  two  or  three  times,  "  Ease  her," 
"  Stop  her,"  and  "  Turn  her  astern ;"  but,  notwithstanding  such 
orders  were  instantly  obeyed,  she  ran  into  the  brigantine.  She 
contended  that  anterior  to,  and  at  the  time  of  the  collision,  the 
brigantine  had  no  light  exhibited  so  as  to  be  visible  to  any  one 
on  board  the  steamer,  and  that  if  she  had  a  light,  it  was  not 
suspended  in  accordance  with  the  Admiralty  regulations. 

Jenner  and  Bay  ford  were  heard  for  the  brigantine. 

Haggard  and  Robertson  for  the  steamer. 

The  Court  was  assisted  by  Captain  Weller^xiA  Captain  PigotL 

Dr.  LusHiNaxoN,  addressing  the  Elder  Brethren,  said : —  Judgment. 
Gentlemen,  you  are  so  entirely  masters  of  the  evidence  in  this 
case,  and  have  paid  so  much  attention  to  the  arguments   of 
counsel,  that  I  shall  not  trespass  upon  your  time  further  than  my 
duty  imperatively  requires  me  to  do.     I'  shall  merely  call  your 
attention  to  the  questions  which  you  will  have  to  determine, 
and  to  the  bearing  of  the  law  on  those  questions.    The  collision  Collision  not 
took  place  on  the  1 1th  of  August  last,  and  was  attended  not  inevTtable^ 
merely  with  loss  of  property,  but  a  melancholy  loss  of  li&;  and  the  accident 
question  which  we  have  now  to  discuss  is,  which  of  the  parties 
were  to  blame  for  this  collision  ? — for  it  is  not  a  case  of  inevitable 
accident     On  the  part  of  the  brigantine  it  is  alleged  that  the  Case  of  the 
collision  was  entirely  owing  to  the  want  of  a  good  look-out,  or   "8^**°^ 
other  the  default  of  those  in  charge  of  the  steam-yessel— for  that, 
at  the  time  thereof,  the  light,  so  as  aforesaid  suspended  to  the 
boom  of  the  foresail  of  the  brigantine,  and  the  fire  in  the  galley, 
were  burning  brightly,  and  were  distinctly    visible  firom    the 
steamer,  and,  if  a  good  look-out  had  been  kept,  might  have  been 
seen  by  the  crew  of  the  steamer  at  a  sufficient  distance  to  have 
enabled  the  steamer  to  alter  her  course  and  so  avoid  the  collision. 
In  answer  thereto  it  is  pleaded  on  behalf  of  the  Vivid  in  the  Case  of  the 
following  words  : — "  The  collision  was  occasioned  by  the  bri- 
gantine having  been  brought  up,  or  permitted  to  drive  to  and 
in  the  fairway  of  vessels  leaving  Dover  Harbour  for  Calais,  it 
being  well  known  that  the  steam-packets  run  with  the  mails 
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1856. 

April  17. 


Was  the  bri- 
gantine  an- 
chored in  a 
proper  place  f 


There  can  be 
DO  doubt  that 
there  was  a 
light  hoisted 
on  board  the 
brigantine. 


Was  it  in  a 
proper  place  ? 


between  Dover  and  Calais  and  Dover  and  Ostend  by  night, 
and  otherwise  by  the  want  of  caution  or  neglect  on  the  part 
of  those  on  board  the  brigantine,  in  not  showing  a  proper  light, 
in  accordance  with  the  Admiralty  regulations;  and  that  the 
collision  was  not  imputable  to  the  steamer."  Now  it  appears 
that  the  brigantine  was  a  vessel  heavily  laden  with  coals,  and 
about  nine  o'clock  on  the  evening  of  the  11th  of  August  she 
came  to  anchor  in  the  neighbourhood  of  Dover.  It  will  be  for 
you  to  consider  whether  that  was  a  proper  place  for  anchorage 
or  not  According  to  the  evidence  it  appears  to  have  been  a 
place  in  which  a  vast  number  of  vessels  were  accustomed  to 
anchor.  It  is  said,  on  the  other  hand,  it  was  in  a  fiiirway— and 
I  presume,  from  the  whole  of  the  evidence,  that  it  was.  Whether 
or  not  it  is  a  just  cause  of  blame  to  bring  up  in  an  anchorage 
ground,  which  is  also  a  fairway,  is  a  question  for  your  consider- 
ation. The  vessel  being  so  anchored,  the  next  question  that 
arises  is,  whether  any  light  at  all  was  hoisted  on  board  the 
brigantine  ?  Of  that  I  think  there  can  be  no  doubt ;  indeed,  it 
is  not  denied  by  the  owners  of  the  Vivid  that  there  was  a  light 
at  one  period,  though  it  is  said  it  was  not  burning  at  the  time  in 
question.  We  must  therefore  dii;ect  our  attention  to  that.  How 
does  the  evidence  stand  ?  One  witness  swears  that  it  was 
actually  burning,  and  we  have  an  affidavit  from  two  or  three 
persons  on  shore  that  at  half-past  eleven  o'clock  they  actually 
saw  this  light.  There  is  also  the  evidence  of  other  witnesses  to 
the  same  effect.  You  have  it  in  evidence  that  the  light  was 
properly  trimmed,  and  therefore  the  ordinary  presumption,  and 
the  presumption  of  law  is  that,  if  nothing  particular  occurred  to 
the  contrary,  the  light  continued  to  bum.  This  being  so,  you  will 
have  to  take  into  your  consideration  what  I  think  is  by  far  the 
most  important  question  on  the  present  occasion,  that  is,  how  the 
light  was  placed.  Its  position  is  described  by  those  on  board  the 
brigantine  in  the  following  words.  It  was  a  signal*lantem  made 
of  glass,  and  was  lighted  and  trimmed  with  a  sufficient  length  of 
wick  and  the  proper  quantity  of  oil,  and  was  hung  up  under 
the  boom  of  the  foresail,  about  four  feet  on  the  starboard  side  of 
the  foremast,  and  about  twenty  feet  above  the  bulwarks  of  the 
brigantine.  If  it  should  turn  out  that  the  light  so  hoisted  was 
not  in  so  advantageous  a  position  as  if  it  had  been  at  the  mast* 
head,  then  that  will  account  for  the  evidence  given  by  various 
persons  on  board  the  Vivid  that  they  did  not  see  it  You  will 
have  to  consider  and  compare  the  evidence  as  to  the  exhibition 
of  the  light,  and  the  negative  evidence  by  persons  that  it  was 
not  seen,  and  you  will  take  that  into  account  with  the  proba- 
bilities of  the  case  to  which  I  am  about  to  direct  your  attention. 
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It  18  admitted  that  the  regulation  of  the  Admiralty  has  not  been        1866. 
complied  with.    The  regulation  is,  "  that  all  sailing  vessels  at      ^^  ^^' 
anchor  in  roadsteads  or  fairways  shall  be  bound  to  exhibit,  Admiralty 
between  sunset  and  sunrise,  a  constant  bright  light  at  the  mast-  n^"comp?ied 
head,  except  within  harbours  or  other  places  where  regulations  ^i^- 
for  other  lights  for  ships  are  legally  established.    The  lantern  to 
be  used  when  at  anchor,  both  by  steam-vessels  and  sailing- 
vessels,  is  to  be  so  constructed  as  to  show  a  clear  good  light  all 
round  the  horizon."    Now  that  condition  has  not  been  complied 
with :  and  then  arises  the  point  which  was  so  much  discussed  in 
the  case  of  the  Telegraph,  namely,  what  is  the  effect  of  non-com-  What  ii  the 
pUance  with  the  Admiralty  directions.    If  nothing  had  been  said  non^oom^^ 
in  the  Act  of  Parliament  except  simply  that  such  lights  should  be  pliftnce? 
hoisted  according  to  the  directions  of  the  Admiralty,  it  would 
have  been  impossible  for  any  man  to  maintain  a  suit  here  who 
had  disregarded  compliance  with  them;   but  the  consequence 
would  have  been  this,  that  if  a  vessel  had  neglected  to  hoist  a 
light  on  a  bright  moonlight  night,  and  another  vessel  had  run 
her  down,  she  could  not  have  recovered — therefore  the  legislature 
guarded  against  that  by  another  section  in  the  Act  of  Parliament. 
The  legislature  in  effect  has  said  this — you  shall  not  be  estopped  Plaintiff  not 

n         t    •      '  '  .•  1*  /•ii^i*  barred,  unless 

firom  bnngmg  your  action  merely  m  consequence  of  a  breach  of  collision  was 
the  rules  of  the  Admiralty,  but  if  it  be  shown  that  the  collision  S^k""^ 
was  occasioned  by  the  non-observance  of  the  rule,  then  you 
shall  be  estopped.  Therefore  the  question  might  arise,  was  the 
collision  occasioned  by  the  non-observance  of  the  rule  ?  In  the  Case  of  the 
case  of  the  Telegraph  (a),  when  I  addressed  the  Elder  Brethren  ^  ^^^  * 
1  took  care  to  point  out  what  I  considered  the  true  meaning 
of  ibe  statute,  and  it  appears  that  the  Judicial  Committee 
entirely  concurred  in  the  view  I  took  on  that  point  Sir  John 
Patteson,  who  delivered  the  judgment  in  that  case,  said — ''  It  is 
perfectly  clear,  therefore,  that  if  the  regulations  which  are  put 
forth  by  the  Commissioners  of  the  Admiralty  are  not  literally 
complied  with,  and  any  collision  takes  place  and  damage  occurs 
which  is  attributable  to  a  departure  from  the  regulations,  and  not 
justifiable  under  the  circumstances,  the  party  who  so  departed 
from  the  regulations  cannot  recover."  Then  referring  to  the 
address  I  had  made  to  the  Elder  Brethren  upon  that  occasion, 
he  said : — "  It  is  most  fairly  and  properly  put  in  the  address 
by  the  learned  Judge  to  the  Trinity  Masters  in  these  words, 
whether  you  are  of  opinion  that  the  omitting  to  hoist  a  light 
at  the  masthead  was  the  occasion  of  this  collision  ?  The 
learned  Judge*' — that  is,  myself— >'' goes  on  to  say  the  solution 

(a)  8  Moore,  P.  C.  167. 
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1856.        of  this  question  must  depend  on  considerations  which  particu' 

^^^  larly  belong  to  you  as  relates  to  this  particular  case,  because 

you  are  best  capable  of  judging  whether  this  vessel,  the 
Telegraphy  proceeding  from  the  port  of  Belfast,  would  be  able 
to  descry  a  vessel  with  the  same  facility  with  a  light  hoisted  in 
the  larboard  mizen-rigging  as  she  would  if  it  had  been  at  ihe 
masthead.  If  you  are  of  opinion  she  would  not,  then  I  cannot 
help  thinking  that  this  collision  might  have  been  avoided 
by  hoisting  a  light  at  the  masthead;  and  it  is  fairly  to  b^ 
inferred  that  the  collision  was  occasioned  in  consequence  of 
its  not  having  been  so  hoisted."  Now  I  think  1  put  it  pretty 
strongly  to  the  Trinity  Masters  on  that  occasion;  and  Sir  John 
Patteson  says — "  We  think  the  inference  is  very  fair,  and  very 
right,  and  very  proper,  because  there  being  express  regulations 
of  the  Admiralty  that  the  light  shall  be  hoisted  at  the  mast- 
head, if  parties  without  justifiable  authority  depart  from  the 
regulations,  and  put  a  light  elsewhere,  it  ought  to  be  at  their 
own  risk."  Then  he  goes  on — "  Now,  as  admitted  in  argument, 
it  is  not  departure  from  the  regulations  which  would  preclude  a 
vessel  from  recovering  altogether,  unless  that  was  the  occasion 
of  the  collision.  It  might  be  a  light  night,  so  that  a  vessel  could 
be  seen  without  a  light,  or  there  might  be  misconduct  on  the 
part  of  the  other  vessel :  and  in  these,  and  a  hundred  other 
cases  that  might  be  put,  the  party  would  be  entitled  to  recover, 
although  the  reguldtions  had  not  been  complied  with.  Clearly 
the  collision  must  be  traced  to  a  departure  from  the  regulations." 
I  think  I  cannot  better  discharge  my  duty  to  you  than  by  puttii^ 
the  question  exactly  in  the  same  way  as  I  put  it  on  a  former 
occasion,  and  exactly  in  conformity  with  the  judgment  delivered 
Was  the  light  by  Sir  John  Patteson,  that  is, — if  you  are  of  opinion  that 
placed,  in  con-  ^^^  ''o^^  being  placed,  as  I  have  already  stated,  under  the 
formity  with  boom  of  the  forcsail,  about  four  feet  on  the  starboard  side  of  the 
gulations,  at  foremast,  and  about  twenty  feet  above  the  bulwarks,  was  less 
the  mast  head?  visible  than  if  it  had  been  hoisted  at  the  masthead,  then  it  is 

impossible  that  these  parties  can  recover ; — but  if  you  should  be 
of  opinion^  on  the  contrary,  that,  though  the  regulations  of  the 
Admiralty  have  been  departed  from,  it  was  from  the  place,  where 
it  was  suspended,  just  as  visible  to  any  vessel  approaching  from 
the  port  of  Dover,  then  the  law  says,  that  if  the  collision  arose 
from  the  fault  of  the  other  vessel,  the   brigantine  shall  not 
be  estopped  from  recovering  by  reason  of  having  neglected  to 
comply  with  the  Admiralty  regulations.     I  now  come  to  con- 
Steamer  under  sider  the  conduct  of  the  steamer.    She  was  in  the  Government 
con^nbcTdkTM     employ,  and  was  under  a  contract  to  steam  thirteen  knots  an 
not  relieve        hour.     I  have  had  occasion  to  say  over  and  over  aeain,  that  it 

the  owners  of  j  o      j 

responsibility. 
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does  not  matter  what  the  contract  is  with  the  Government— that       1866. 
does  not  take  away  the  responsibility  of  the  parties.    That  was      ^f^*^  >7' 
the  doctrine  laid  down  by  Lord  EUenborough.    Despite  of  the 
ingenious  argument  of  Dr.  Robertson,  it  appears  from  the 
evidence  that  the  Vivid  was  proceeding  at  the  rate  of  twelve 
knots  an  hour,  the  night  being  intensely  dark,  and  was  going 
through  a  fairway  where  vessels  were  accustomed  to  anchor. 
The  next  point  is,  are  you  of  opinion,  under  these  circumstances,  Was  there  a 
that  this  collision  might  have  been  avoided,  and  the  light  seen  if  o^bou^  the 
there  had  been  a  good  look-out  ?    Captain  Watson  was  on  the  steamer? 
bridge,  and  it  appears  that  there  were  two  persons  on  the  look-out 
— one  stationed  on  the  starboard,  and  the  other  on  the  larboard 
bow ;  and  it  is  also  said,  that  there  were  a  number  of  passengers 
who  were  likely  to  have  seen  the  vessel.    Taking  all  these 
circumstances  into  consideration,  you  will  have  to  determine  the 
question  which  I  have  put  to  you.    Was  the  collision  occasioned 
by  the  absence  of  a  light  altogether,  or  by  showing  a  defective 
light,  on  board  the  Henry  ?    Or,  was  it  occasioned  by  the  dark- 
.  ness  of  the  night,  or  the  rate  of  speed  at  which  the  steamer  was 
going,  and  the  absence  of  a  good  look-out? 

Dr.  Lushington,  after  conferring  with  the  Elder  Brethren, 
said  : — The  gentlemen,  with  whose  assistance  I   have   been  Light  as  visi- 
favoured,  are  of  opinion  that  the  brigantine  had  a  suitable  light  at^mutheadr 
hoisted,  and  was  not  in  an  improperanchorage ;  that  the  exhibi-  • 
tion  of  the  light  on  board  the  brigantine,   as  proved  by  the 
evidence,  was  as  visible  to  the  steamer  so  approaching  her  as  if 
it  had  been  hoisted  at  the  masthead ;  that  the  collision  was  not  Collision  not 
occasioned  by  the  departure  from  the  rule  of  the  Admiralty ;  j^'JIl!^  from 
and  that  no  blame  attaches  to  her.    They  are  of  opinion  that  the  Admiralty  re- 
blame  of  this  collision  attaches  to  -the  steamer,  and  I  think  ^^^i^^'eto 

so  too  (a).  brigantine. 

Steamer  wholly 

JenneTj  proctor  for  the  Henry. 

Olennie  for  the  Vivid. 

(a)  This  judgment  was,  on  the  7th      Council,  but  without  costs  to  either 
of  July  following,  affirmed  on  appeal      party. 
to  the  Judicial  Committee  of  the  Privy 
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THE  BORUSSIA,  O.  M.  Christiansbn,  Master. 
Tawing  Veuel  at  Night  from  Dock  to  Dock. 

Held,  to  be  a  want  of  due  caution  to  more,  by  means  of  a  iteam-tug,  a  sbip  from 
one  dock  to  anotber,  at  night-time.  Under  saeh  cifotmitanoei,  a  pilot  on 
board  the  ship  being  towed  haa  no  each  charge  or  cootvol  0T«r  her  movementa 
as  to  exculpate  the  owners. 

THIS  was  a  proceeding  for  damage  arising  from  coUisiony 
brought  by  the  owners  of  the  barque  Therese,  against  the 
steamship  Borussiay  both  foreign  vessels.    Th^  Therese^  of  the 
burden  of  430  tons  English^  laden  with  coal,  came  to  an  anchor- 
age in  Hull-roads  on  the  I4th  November,  in  last  year,  according 
to  her  own  account,  about  600  fathoms  from  the  shore.    On  the 
evening  of  the  1 5th,  about  nine  o'clock,  she  was  lying  at  the 
same  anchorage,  with  a  flood  tide  flowing  westward,  her  head  . 
to  the  east,  the  Victoria  Dock-basin  of  Kingston-on-HuU  bear- 
ing about  N.E.    She  had  a  clear  horn  lanthom  suspended  outside 
the  main  rigging  on  her  port  side,  about  twelve  feet  above  the 
bulwark  rail,  with  a  composition  candle  in  it  burning  brightly, 
and  a  glass  lanthom  with  two  oil  lamps  in  it  suspended  from  the 
*  peak  of  the  mizen-gaff,  and  she  pleaded  that  she  kept  a  good 
look-out.    The  Borussia  was  towed  by  a  tug  from  the  Victoria 
Dock  above  mentioned,  in  order  to  be  taken  to  the  Humber 
Dock-basin,  a  short  distance  higher  up  the  river,  both  docks  being 
on  the  north  bank.    She  was  not  herself  under  steam ;  she  had 
a  duly  licensed  Humber  pilot  on  board,  who  was  examined  viod 
voce,  and  stated  in  his  evidence  that  he  did  not,  on  such  ooca- 
sionsy  consider  himself  responsible  for  the  movements  of  the  ship 
over  which  he  had  no  control,  those  on  board  the  tug  having  the 
full  management;  for  such  a  job  as  shifting  from  one  dock  to 
another  he  received  five  shillings ;  the  tug  towed  the  Borussia 
south  from  the  Victoria  Dock  for  about  200  or  300  yards,  and 
as  they  were  coming  round  to  the  westward  the  master  and 
engineer  of  the  tug  suddenly  saw  a  light  ahead,  distant  about 
three  ships'-lengths,  and  immediately  called  out  to  the  Borussia, 
'*  Hard  aport  on  board  the  steamer,"  and  tried  to  pass  to  the 
northward  of  the  ship  on  which  the  light  appeared,  but  that 
immediately  afterwards  the  Borussia  struck  the  jib-boom  of  the 
Therese  with  her  larboard  side  amidships,  carrying  away  the 
jib-boom,  swung  round,  and  fell  alongside  the  Therese*6  port 
side ;  the  damage  done  was  but  trifling. 
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Addams  and  Spinks  appeared  for  the  barque.  1866. 

April  19. 


Jenner  and  Deane  for  the  steamer. 

The  Court  was  assisted  by  Captains  JRedman  and  Drew. 

Dr.  Lushington,  after  stating  the  facts  of  the  case  to  the  Judgment 
Trinity  Masters,  by  whom  he  was  assisted,  said ; — ^it  was  endea- 
voured, in  the  examination  of  the  pilot,  to  elicit  that  the  anchor- 
age of  the  Therese  had  been  shifted  after  she  first  took  it  up.    But 
we  cannot  now  go  into  that ;  it  was  not  pleaded  on  behalf  of  the 
Borussia,  and  it  is  distinctly  asserted  on  behalf  of  the  Therese, 
that  her  anchorage  was  not  shifted.    As  regards  that,  the  only 
question  for  you  will  be  whether  the  Therese,  at  the  time  of  the 
collision,  was  in  a  safe  and  proper  anchorage  ?  As  regards  the  Was  it  proper 
Borussia,  it  will  be  a  question  whether  it  was  expedient  to  move  sonu^a  af 
such  a  vessel  by  means  of  a  steam-tug  at  night,  in  anything  like  ^^e^^*  ^^  i" 
thick  weather  ?  She  was  in  charge  of  a  pilot ;  but  it  is  not  pre- 
tended that  his  presence  can  excuse  the  master  from  his  respon- 
sibility ;  the  circumstances  are  quite  different  from  those  of  a 
vessel  in  tow  of  a  steam-tug  in  broad  daylight,  where  the  tug 
ought  to  obey  the  orders  of  the  pilot    Did  the  collision  arise 
from  want  of  a  sufficient  look-out  on  board  the  tug,  or  from 
want  of  sufficient  lights  on  board  the  Therese  7    It  must  be 
remembered  that  these  are  foreign  ships  in  an  English  harboar : 
if  the  collision  was  occasioned  from  the  lights  on  the  Therese  or  was  the  col- 
being  so  placed  as  not  to  be  sufficiently  visible  to  those  on  board  sionedbTthe 
the  tug  and  the  Borussia,  the  Therese  cannot  recover;  but  their  Hghtsof  the 
merely  not  being  in  accordance  with  the  Admiralty  regulations  being  properly 
would  not  hinder  her  from  recovering.  placed. 

After  consulting,  the  Court  was  of  opinion  that  it  was  exceed-  Borussia  solely 
ingly  imprudent  so  to  move  the  Borussia  at  night;  that  the  ^^    *™^* 
lights  on  board  the  Therese  were  not  properly  placed,  but  that 
they  did  not,  in  fact,  deceive  those  on  board  the  tug  or  the 
Borussia,  and  that  therefore  the  latter  vessel  was  to  blame  for 
the  collision. 

Coote,  proctor  for  the  Therese. 

Jenner  for  the  Borussia. 
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THE  ZOLLVEREIN,  C.  H.  Fanichbn,  Master. 

Collision  on  High  Seas  between  a  Sritish  and  Foreign  Vessel — 

The  former  not  bound  by  Statute. 

A  foreigner  cannot  wt  up  againgt  a  Britiah  teaael  with  which  ahe  haa  been  in  o^- 
lision  the  British  Tesiera  violation  of  Britiah  atatute  law  on  the  high  aeaa, 
for  the  foreigner  could  not  herself  be  bound  by  it,  aa  it  ia  beyond  the  power 
of  the  legislature  to  make  rules  applicable  to  foreign  ▼easels  beyond  British 
waters.  The  righu  and  merita  of  a  case  may  be  governed  by  a  different  law 
from  that  applicable  to  the  form  of  remedy  and  procedure. 

THIS  was  a  cause  of  damage  from  collision,  brought  by  the 
owners  of  the  English  brig  Pet  against  the  Prussian  brig 
Zollverein.  At  about  half-past  3  a.m.y  on  November  12,  the 
Pet  was  off  Flamborough-head,  at  a  distance  of  seyen  or  eight 
miles,  close-hauled  on  the  port  tack  beating  to  the  southward, 
wind  from  S.S.W.  The  Zollverein  running  north  before  the 
wind  came  in  collision  stem  on  with  the  port-bow  of  the  Pet, 
which  latter  vessel  was  sunk ;  the  Pet  had  'kept  her  course  and 
showed  a  light ;  the  Zollverein  was  running  in  company  with 
another  brig  close  on  her  starboard  side ;  when  the  latter  brig 
ported  and  sheered  off  to  the  eastward,  the  Zollverein  found 
herself  close  upon  the  Pet,  and,  though  she  then  ported  her 
helm,  the  collision  ensued. 

The  case  as  regards  the  facts  of  the  collision  was  argued  on 

April  19,  before  Trinity  Masters  (a),  by  Addams  and  Tunss  for 

the  Pet,  the  English  vessel  proceeding,  by  the  Queen's  Advocate 

and  Deane  for  the  Zollverein,  who  contended  that,  whatever 

Was  the  Eng-    might  be  the  liability  of  the  Zollverein,  the  Pet  was  precluded 

prechided  by     ^^^^  recovering  under  sects.  296,  298  of  the  Merchant  Shipping 

the  Act  from     Act,  the  296th  section  of  which  points  out  what  steps  vessels  are 

tecovenng        ^^  ^y^^  when  meeting  each  odier,  and  any  risk  of  collision 

arises ;  the  298th  provides  that  **  if  in  any  case  of  collision  it  ap- 
pears to  the  Court,  before  which  the  case  is  tried,  that  such  col- 
lision was  occasioned  by  the  non-observance  of  any  rule,"  &c., 
*'  the  owner  of  the  ship  by  which  such  rule  has  been  infringed 
shall  not  be  entitled  to  recover  any  recompense  whatever  for 
any  dami^e  sustained  by  such  ship  in  such  collision,  unless  it 
is  shown  to  the  satisfaction  of  the  Court,  that  the  circumstances 
of  the  case  made  a  departure  from  the  rule  necessary." 

(a)  Captains  Redman  and  Drtw, 
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Dr.  Lvshington  gave  the  result  of  his  consultation  with  tike       1856. 
Trinity  Masters  in  the  fcdlowing  words : — "  I  first  requested  the      yytf  ^9. 
opinicMi  of  the  gentlemen  by  whom  I  am  assisted,  as  to  the  ZoUve*  Opinions  of 
rein,  and  they  are  of  opinion,  1st.  That  the  Zollvereia  was  to  ten°o?the''* 
blame  for  this  collision  in  having  continued  to  sail  too  close  to  ^^ 
the  other  light  vessel,  and  so  occasioned  the  light  of  the  Pet  to    ^ 
be  obscured ;  in  consequence  the  Zollverein  s  helm  was  ported 
too  late  to  avoid  the  collision.    2ndly.  With  respect  to  the  Pet 
they  are  of  opinion  there  were  no  circumstances  in  this  case  to  ren- 
der a  departure  fi*om  the  rule  laid  down  in  the  Act  of  Parliam»»t 
necessary  to  avoid  immediate  danger.    3rdly.  They  think  that  the 
colIsioQ  might  have  been  avoided  by  porting  tlie  helm  of  the 
Pet,  as  there  was  ample  time  to  have  done,  as  appears  by  the 
statement  in  the  fourth  article  on  the  part  of  the  Pet,  which 
states  the  distance  to  have  been  a  quarter  of  a  mile ;  and  by 
the  evidence  of  the  mate,  who  says  that  the  ZoUverein  was  seen 
six  or  seven  minutes  before  the  collision;   to  this  it  must  be 
added  that  if  there  had  been  no  Act  of  Paiiiament  die  Pet  would 
have  been  justified  in  keeping  her  course  and  in  not  porting. 
It  is  a  very  important  question  to  determine  whether,  in  the  case  Question  of 
of  two  vessels  coming  into  collision  on  the  high  seas,  the  one  tbereout. 
being  a  British  ship  and  the  other  a  foreigner,  all  the  provisions 
of  the  Act  of  Parliament  apply  to  the  British  vessel.     To  a 
foreigner  I  apprehend  they  cannot ;  and  so,  if  they  apply  to  the 
one  and  not  to  the  other,  I  do  not  say  there  is,  but  I  throw  it  out 
there  may  be,  a  degree  of  injustice  to  a  British  vessel  so  placed 
in  that  position." 

This  issue  of  law  on  the  above  fiicts  was  argued  on  26th  April, 
by  the  same  counsel. 

Jj>rU25. 

Dr.  Lushinoton  said: --The  question  is,  whether  the  Mer-  Judgment 
cantile  Marine  Act  can  affect  a  British  vessel  which  has  been  in 
collision  with  a  foreign  vessel  on  the  high  seas,  the  former  being 
the  party  proceeding  in  the  suit?    Supposing  an  English  vessel 
to  sue  a  foreign  vessel  in  this  Court,  could  the  foreigner  be 
held  bound  by  the  rule  of  porting  the  hdm?    I  have  long 
anticipated  that  this  question  would  arise,  and  have  given  it 
my  frequent  and  most  deliberate   consideration.     The  whole 
question  is  not  without  its  obscyiity  and  difficulty,  but  aflier 
the  full  attention  I  have  before  given  to  the  point,  I  shall  not 
hesitate  to  pronounce  my  judgment  at  once.    The  only  facts  The  British 
of  the  case  we  need  keep  before  us  now  are  that  the  party  close-haSed 
proceeding  is  the  owner  of  a  British  vessel;  that  she  was  close-  ^  wt tack, 
hauled  on  the  port  tack  and  kept  her  course;  that  the  vessel  wis  going  free. 

S.  H 


98 


HIGH  COURT  OF  ADMIRALTY. 


1866. 

April  25. 


The  Pet  vio- 
lated Act  by 
not  porting. 

Does  the  Act 
apply  to  her  7 

Distinction 
between 
"  rights  and 
remedies." 


Power  of  the 
British  legis- 
lature extends 
to  foreigners 
only  when 
within  our  own 
jurisdiction. 


with  which  she  came  in  collision  was  a  foreigner,  running  with 
the  wind  free.  I  was  exceedingly  careful  to  put  down  in  writing 
what  the  Trinity  Masters  thought  as  to  the  facts.  Now  if  the  case 
had  rested  at  the  end  of  the  first  paragraph  of  the  Trinity  Mas- 
ters' finding,  the  Pet  of  course  would  have  recovered.  In  the 
third  paragraph  the  Trinity  Masters  did  not  use  the  word 
"  occasioned,"  of  the  298th  section  of  the  Act.  I  did  not  so 
word  the  question  to  them,  because  it  seemed  to  me  to  be  rather 
a  consequence  to  be  drawn  by  law  than  to  be  given  by  the 
verdict  of  the  Trinity  Masters.  If  I  were  to  decide  this  case 
without  reference  to  the  Mercantile  Marine  Act,  I  am  clearly  of 
opinion  that  the  Pet  would  recover ;  but  it  appears  that  the  Pet 
has  violated  the  Act  of  Parliament,  and  falls  within  the  meaning 
of  the  terms  *'  such  collision  was  occasioned,"  if  the  Act  ap- 
plies at  all.  Does  the  Act  apply? — ^The  principle  which  governs 
all  these  questions  of  jurisdiction  and  remedies  is  admirably 
stated  by  Mr.  Justice  Story,  Conflict  of  Laws,  c.  14.  ''  In 
regard  to  the  rights  and  merits  involved  in  actions,  the  law 
of  the  place  where  they  originated  is  to  be  foHowed ;  but  the 
forms  of  remedies  and  the  order  of  judicial  proceedings  are  to 
be  according  to  tiie  law  of  the  place  where  the  action  is  insti- 
tuted, without  any  regard  to  the  domicil  of  the  parties,  the  origin 
of  the  right  or  the  country  of  the  act."  (a)  Now  does  section 
296  relate  to  the  merits  and  rights  of  the  case,  or  to  the  remedy 
and  order  of  judicial  proceeding?  Section  298  certainly  relates 
to  remedies,  but  cannot  come  into  force  except  as  founded  on 
section  296.  In  endeavouring  to  put  a  construction  on  a  statute, 
it  must  be  borne  in  mind  how  far  the  power  of  the  British  legis- 
lature extends,  for  unless  the  words  are  so  clear  that  a  contrary 
construction  can  in  no  way  be  avoided,  I  must  presume  that  the 
legislature  did  not  intend  to  go  beyond  this  power.  The  laws  of 
Great  Britain  aflect  her  own  subjects  everywhere — foreigners  only 
when  within  her  own  jurisdiction.  Attempts  have  been  made,  as 
in  trying  to  enforce  custom's  laws,  to  bind  foreigners  out  of  our 
own  jurisdiction,  and  great  inconvenience  has  resulted  therefrom. 
As  to  the  statute  itself,  then,  does  it,  so  far  as  regards  the 
merits  and  rights,  attach  to  the  Zollverein  at  the  time  of  the  colli- 
sion ;  and,  if  it  does  not,  can  the  Zollverein  plead  it  as  against 
the  British  ship  ?  The  words  of  the  sections  are  in  themselves 
ample,  but  they  must  be  limited  by  the  general  limits  of  the 
power  of  the  legislature.  Dr.  Twiss's  observations  also  on  the 
effect  of  the  introductory  section  of  this  fourth  part  of  the  Act, 


(a)  Cited  in  General  Sleam  Navi- 
gation Company  v.  Guillon,  11  M.  & 
W.  S77;   see  also  Lord  Brougham's 


judgment  in  Don  ▼.  Lippmann,  5  CI.  & 
Finn.  1 . 
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seem  to  me  of  consequence:  it  provides  that  the  fourth  part  of       1856. 
this  Act  shall  apply  to  all  British  ships  and  foreign  steam-ships      ^^^^  ^^' 
as  thei*e  limited,  so  that  the  general  term  ship  in  the  296th 
section  must  be  understood  of  such  ships  only  as  the  291st 
section  declares  this  fourth  part  applicable  to ;  but  this  will  not 
be  the  main  ground  of  my  judgment.     Generally,  when  a  colli- 
sion takes  place  between  a  British  and  foreign  vessel  on  the  high 
seas,  what  law  shall  a  Court  of  .Admiralty  follow?    As  regards  As  between 
the  foreign  ship,  for  her  owner  cannot  be  supposed  to  know  or  foreign" »Wp  on 
to  be  bound  by  the  municipal  law  of  this  countiy,  the  case  must  t*»e  high  seas, 

•        .        the  flrenersl 

be  decided  by  the  law  maritime,  by  those  rules  of  navigatioa  maritime  law 
which  usually  prevail  among  nations  navigating  the  seas  where  ™y«t  bcthe 
the  collision  takes  place ;  if  the  foreigner  comes  before  the  tri-  Court, 
bunals  of  this  country,  the  remedy  and  form  of  proceeding  must  • 
be  according  to  the  lex  fori.     But  1  am  of  opinion  that  in  its 
true  meaning  the  296th  section  is  wholly  applicable  to  the  merits 
of  the  case^;  it  determines  how  vessels  shall  conduct  themselves 
at  the  time  of  collision  on  the  high  seas ;  the  legislature  of  this 
country  has  no  power  to  bind  foreign  vessels  in  such  a  condi« 
tion.     It  is  true  that  the  298th  section  relates  to  remedy,  but  the 
application  of  the  section  is  entirely  founded  on  and  emanates 
from  the  296th.     Then  comes  the  question,  whether,  in  a  trial 
of  the  merits  of  a  collision,  a  foreigner  may  urge  in  his  defence 
that  the  British  vessel,  though  free  by  the  law  maritime,  has 
violated  her  own  municipal  law,  and  so,  being  plaintiff,  cannot 
recover?    Reverse  the  position:  suppose  the  foreigner  plaintiff, 
and  to  have  done  his  duty  by  the  law  maritime.     I  am  clear  Andinsticba 
that  he  must  recover  for  the  damage  done ;  if  so,  it  is  contrary  ^hip  not  bound 
to  equity  to  say  that  the  British  shipowner,  in  eadem  conditioner  by  her  own 
shall  not  recover  against  the  foreigner.    What  right  can  the 
foreigner  have  to  put  forward  British  statute  law,  to  which  he  is 
not  amenable  so  far  as  the  merits  are  concerned  ?     It  has  been 
suggested  that  a  British  vessel  sailing  by  night  cannot  always  be 
certain  whether  a  vessel,  with  which  there  is  the  risk  of  colli- 
sion, is  a  foreigner  or  not,  and  that  permitting  a  different  line  of 
conduct  according  to  this  circumstance,  would  encourage  neglect 
of  the  Act ;  but  I  cannot  give  much  weight  to  such  remote  con-  - 
sequences.     I  pronounce  for  the  damage  proceeded  for  by  the 
Pet'against  the  Zollverein. 

F.  Clarkson,  proctor  for  the  Pet. 

Deacon  for  the  Zollverein. 
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THE  ILOS>  Staktoh,  Moiter. 

ON  MOTION. 

Ship^ Damage — Action  not  entered  in  Name  of  Regittered 
Ovmer — Claim  of  Drfendants^  to  be  dismissed  after 
Damage  pronouruxd  for  and  the  Accounts  referred^  not 
admitted. 

THIS  was  a  case  of  damagei  in  which  an  action  was  entered 
in  December)  1854,  by  Clarkson,  on  behalf  of  Richard 
Redwayi  alleged  to  be  the  owner  of  the  schooner  Jane  Archibald, 
against  the  barque  IIos.  An  appearance  was  given  by  Tebbs 
for  the  owners  of  the  IIos,  and  in  October,  1855,  tiie  Court  pro- 
nounced for  the  damage,  and  condemned  Tebb's  parties  and 
their  bail  in  such  damage,  and  ordered  a  reference  to  the  regis- 
trar and  merchants  as  to  the  amount.  When  the  parties  came 
before  the  registrar  and  merchants,  Tebbs  objected  to  the  refer- 
ence beihg  proceeded  with,  asserting  that  he  had  that  morning  be- 
come aware  that  George  Tanner  was  the  registered  owner  of  the 
Jane  Archibald,  and  not  Richard  Redway,  in  whose  behalf  the 
action  bad  been  entered ;  and  that  at  the  date  of  the  collision 
in  question,  at  the  time  the  action  was  entered,  and  at  the  date 
of  the  interlocutory  decree,  George  Tanner  was  the  sole  regis- 
tered owner  of  the  Jane  Archibald ;  the  reference  was  accord- 
ingly adjourned,  and  the  parties  entered  into  an  act  on  petition, 
and  Tebbs  now  prayed  the  Judge  to  dismiss  his  parties,  the  owners 
of  the  Ilos,  from  all  further  observance  of  justice  of  the  suit. 

Clarkson  admitted,  that  till  a  late  period  the  name  of  George 
Tanner  had  appeared  as  the  sole  registered  owner,  but  that  in 
fact  Richard  Redway  was  under  a  bill  of  sale  the  beneficial 
owner;  and  that,  as  Tebbs  had  appeared  absolutely  for  the 
owners  of  the  Ilos,  who  had  been  found  wrongdoers  by  a  decree  of 
the  Court,  he  could  not  now  claim  to  be  dismissed  on  the  ground 
of  the  action  not  having  been  entered  in  the  name  of  the  then 
registered  owner. 

Robinson  for  Tebbs'  parties. 

Datjford  contriL. 

Judgment  Db.  Lushington  rejected  the  motion,  directed  the  reference 

to  be  proceeded  with,  but  stated  that  if  after  the  damage  had 
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been  ascertaiDed,  any  doubt  arose  as  to  who  was  entitled  to  receive       1856. 
it,  he  should  direct  the  amount  to  be  paid  into  the  registry,  and      ^p^^  25. 
throw  upon  the  party  claiming  it  the  onus  of  establishing  his 
ownership. 

F.  Clarkson,  proctor  for  the  Jane  Archibald. 

Tebbs  for  the  lios. 


THE  UNITY,  B.  Ward,  Master. 

Collision — Steamer  and  Sloop  in  Tow  of  Steam-Tug — Custom  of 
the  Tj/ne—Sects.  297,  298  of  Merchant  Shipping  Act. 

A  steamer  going  down  the  Tyne,  at  night,  just  to  the  southward  of  mid-channel, 
saw  the  light  of  one  steam-tug  on  her  port-bow,  and  the  light  of  another  nearly 
ahead  but  a  little  on  her  starboard- bow.  She  kept  her  course,  intending  to 
pass  between  them,  till  she  discovered  a  sloop  just  on  her  port-bow  in  tow  of 
latter  tug,  she  then  ported  her  helm,  to  pass  between  the  tug  and  the  sloop, 
and  came  into  collision  with  the  sloop.  Held  to  be  in  fault,  for  not  having 
ported  when  she  first  saw  the  light  of  the  tug ;  the  sloop  was  also  held  to 
blame  for  not  having  shown  a  light  On  a  suggestion  on  behalf  of  the  tug, 
which  was  on  the  port  side  of  mid-channel,  of  a  custom  in  the  Tyne  for  light- 
draughted  vessels  going  up  to  keep  to  the  south  side,  contrary  to  the  rule  of 
the  statute ;  held,  that  no  such  custom  could  be  maintained,  unless  an  actual 
local  impediment  or  extraordinary  difficulty  could  be  proved. 

THE  Neptune,  a  steam- vessel  of  the  burthen  of  173  tons,  ifay2. 
with  two  engines  of  50-horse  power  each,  and  the  Unity, 
a  sloop  of  the  burthen  of  56  tons,  came  into  collision  with  each 
other  at  6' 16  p.m.  on  the  10th  of  November  last,  in  the  River 
Tyne,  between  the  lights  of  North  Shields  and  the  bar.  The 
steamer  was  proceeding  from  Newcastle  to  Hull  with  passengers 
and  a  general  cargo ;  the  sloop,  laden  with  iron,  was  in  tow  of  a 
steam  tug,  and  was  bound  from  London  for  Newcastle.  On 
behalf  of  the  steamer  it  was  aUeged  that  the  night  was  dark  and 
hazy,  but  fine,  and  that  she  was  proceeding  at  half-speed ;  that 
when  opposite  the  Warping  Buoy,  as  near  to  the  south  side  as 
was  safe  for  her,  she  observed  two  steam-tugs,  one  of  which  was 
slightly  on  her  starboard,  and  the  other  on  her  port  bow,  and 
she  continued  her  course,  intending  to  pass  between  them ;  that 
when  the  former  was  distant  about  a  ship's  length,  the  Unity  was, 
for  the  first  time,  seen  a  little  on  her  port  bow ;  that  the  Neptune 
ported  her  helm  to  pass  between  the  sloop  and  the  tug,  and  then 
discovered  that  the  tug  had  the  sloop  in  tow ;  that  the  tug,  in- 
stead of  slackening  her  speed,  so  as  to  allow  the  Neptune  to  pass 
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clear  over  the  tow-rope,  continued  her  course,  and  the  Unity  not 
having  altered,  her  helm,  and  being  towed  across  the  hawse  of 
the  Neptune,  came  into  her  larboard  flange,  thereby  doing  her 
considerable  damage.  She  also  charged  the  Unity  with  violating 
the  Admiralty  regulations  by  not  carrying  a  light  On  behalf  of 
the  sloop  it  was  averred  that  the  weather  was  fine,  and  the  night 
was  not  so  dark  but  that  vessels  could  be  seen  at  the  distance 
of  a  quarter  of  a  mile.  It  was  said  that  the  Neptune  was 
proceeding  considerably  faster  than  half-speed ;  that  when  %he 
neared  the  steam-tug  with  the  sloop  in  tow  she  suddenly  put 
and  kept  her  helm  to  port,  and,  without  stopping  or  easing  her 
engines,  thre\Y  herself  athwart  the  tow-rope,  whereby  she 
rendered  the  collision  inevitable.  The  sloop  ported  her  helm 
to  lessen  the  force  of  the  blow,  but  the  steamer  cut  her  down 
to  the  water's  edge.  Cross  actions  were  entered  by  the 
respective  parties. 

Twiss  and  Spinks  were  heard  for  the  Neptune. 

Addams  and  Robertson  for  the  Unity. 

The  Court  was  assisted  by  Captain  Pixley  and  Captain  Petty. 


Place  of  the 
coUinoD. 


Judgment  Dr.  Lushinoton,  addressing  the   Elder  Brethren,  said: — 

Gentlemen,  it  will  be  a  part  of  my  duty  to  put  to  you  several 
questions  relating  to  this  collision.  I  will  preface  them  by  a 
few  observations.  In  entering  upon  this  inquiry,  let  us  first 
endeavour  to  fix,  if  we  can,  the  precise  place  at  which  the 
collision  occurred.  According  to  the  statement  on  behalf  of 
the  Neptune  it  was  in  the  River  Tyne,  between  the  lights 
of  North  Shields  and  the  bar.  That  is  rather  a  vague  state- 
ment, consequently  it  will  be  more  safe  if  we  take  the  specific 
statement  made  by  the  Unity,  namely,  that  it  was  '^  on  the 
south  side  of  the  River  Tyne,  opposite  the  Black  Middens — 
usually  called  the  Second  Bar — and  close  to  the  edge  of  or  over 
the  northern  portion  of  the  Herd  Sand."  Let  us  take  this  latter 
statement  to  be  true.  I  should  tell  you  that  the  Neptune  will  be 
responsible  for  all  her  acts,  and  the  owners  of  the  Unity  for  all 
acts  done  or  omitted  to  be  done  either  by  the  Unity  or  the  tug 
towing  her — a  sort  of  double  responsibility.     It  appears  from  the 

each  other!  "'^  Statement   that  the   Neptune   descried   the  Unity,  which    was 

without  a  light — admitted  so — at  the  distance  of  about  100 
fathoms,  and  it  appears  that  the  Unity  descried  the  steamer, 
which  had  three  lights,  at  about  the  same  distance.  I  shall 
have  an  observation  to  make  presently,  when  I  come  to  the 
case  of  the  Unity,  as  to  her  not  seeing  these  lights  at  an  earlier 
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period ;  but  now  I  will  proceed  with  the  case  of  the  Neptune.        1856. 
The  Neptune  was  coming  down,  and  according  to  her  own  state-        ^ay^- 
ment — whether  in   mid-channel,   or   rather    to  south  of  mid-  Case  of  the 
channel— she  descries  two  tugs,  the  Liberty  tug  on  the  port  side,     ^ 
and  the  light  of  the  tug  Pilot  nearly  right  ahead  and  slightly 
on  the  starboard  bow.     At  that  period  she  did  not  see  the  Unity 
at  all,  and  she  endeavoured   to  keep  her  course  between  the 
two  tugs,  "and  so  proceed  to  sea ;  but  as  she  was  pursuing  that 
course  she  discovered  the  Unity  a  little  on  her  port  bow  and 
then  she  put  her  helm  to  port  to  pass  between  the  tug  and 
the  sloop ;   the  Unity  did  the  same,  but  it  was  too  late,  and 
the  collision  occurred.    We  must  bear  in  mind  the  Act  of  Par- 
liament, and  I  need  not  repeat  that  it  is  our  duty  to  adhere 
to  the  true  construction  of  that  Act.    The  first  question  I  shall 
have  to  ask  you  with  regard  to  the  Neptune  is,  whether  she 
was  to  blame  for  pursuing  the  course  which  she  did  down  the 
river  ?  According  to  her  statement — and  it  is  not  contradicted —  Neptune  wm 
she   came   midway  down  the  river,  rather  to  the  south,  and  fhe^outh^of*^ 
inclined  to  the  south,  before  she  approached  the  spot  where  the  pid>channe], 
collision  took  place.     It  is  contended  that  she  was  to  blame  for  with^  Act  of^ 
so  doing.   The  Act  of  Parliament  specifically  directs  that  "every  Parliament, 
steam-ship,  when  navigating  any  narrow  channel,  shall,  when- 
ever it  is  safe  and  practicable,  keep  to  that  side  of  the  fairway  or 
mid-channel  which  lies  on  the  starboard  side  of  such  steam- 
ship."   We  must  take  the  case  step  by  step,  because  the  observa- 
tions I  am  about  to  make  will  apply  not  only  to  the  Neptune, 
but  to  the  Unity  also.    I  presume  that  this  is,  properly  speaking, 
a  narrow  channel — if  not,  you  will  correct  me.     "  Whenever  it 
is  safe  and  practicable;" — what  is  the  meaning  of  these  words? — 
I  apprehend  it  to  be,  where  there  is  no  local  impediment  of  any 
kind,  no  diflSculty  arising  from  the  peculiar  formation  of  the 
channel  itself,  no  storm,  no  wind,  or  anything  of  that  kind 
occurring,  then  the  obligation  continues  to  keep  to  the  starboard  Custom  of  port 
side,  and  no  consideration  of  convenience,  no  opportunity  of  ^jSi"Jown  to 
accelerating  the  speed,  none  whatever,  can  justify  a  disobedience  the  north  of 
to  this  statute.    Then  we  come  to  consider  the  fact  of  the  cus-  ™'  ''^  *""*  * 

I'll  1   1    n  II  11     Custom  of  port 

tom;  and  it  has  been  argued  before  you  that  the  custom  clearly  no  justification 
prevails  in  the  River  Tyne,  that  tugs  going  up  that  river  with  ^*|^nceto*th« 
vessels  in  tow  shall  keep  to  the  south  side,  and  steamers  coming  statute, 
down  keep  to  the  north.     If  they  do  so,  that  is  a  clear  violation 
of  the  Act  of  ParUament,  unless  there  are  some  local  peculiarities 
of  which  I  know  nothing ;  and  if  the  custom  as  stated  in  the 
evidence  be  a  custom  at  all,  it  is  not  a  custom  recognized  in  law. 
You  will,  therefore,  have  to  decide,  with  respect  to  the  Neptune, 
whether  there  are  any  peculiar  circumstances  in  the  case  which 
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Unity. 

Wm  not  th« 

tug  to  blame 
for  going  up 
on  ttie  touta 
lider 


rendered  such  conforinity  with  the  Act  of  Parliament  a  wrong 
course.  You  will  have  another  question  to  consider  with  respect 
to  the  Neptune.  It  is  contended  that  when  she  saw  these  tugs 
she  ought  to  have  starboarded  her  helm,  and  gone  to  the  north. 
N0W9  if  she  had  seen  both  tugs  together  at  the  same  time,  and 
the  Unity  in  tow  of  this  tug,  and  tlie  river  clear  to  the  northward, 
could  she  have  avoided  the  coUision  by  departing  from  the  Act 
of  Parliament?  If  so,  then  she  would  have  been  justified  in 
departing  from^'ft ;  but  she  would  not  have  been  jostified  in 
starboarding  her  helm  unless  there  was  inevitable  necessity. 
Therefore,  the  question  I  shall  have  to  put  is,  was  she  to 
blame  for  not  starboarding  her  helm,  or  not  porting,  when 
she  saw  the  light  .of  the  tug  Pilot,  and  whether  by  either 
step  she  could  have  avoided  the  coUision  or  not?  She  did 
not  port  X  her  helm  on  seeing  the  Pilot,  but  continued  her 
course  tiU  she  discovered  the  Unity,  and  then  she  ported; 
I  shall  ask  you,  whether  you  consider  she  was  too  late  in 
porting,  or  that  there  was  any  neglect  in  that  respect?  Now 
for  the  case  of  the  Unity.  I  shall  have  to  ask  you,  was  not 
the  tug  to  blame  which  had  charge  of  the  Unity  for  coming 
up  on  the  south  side  ?  and  also,  was  not  the  tug  to  blame  in  not 
poKing  when  she  saw  the  steamer,  and  when  she  must  confess- 
edly have  had  time  to  do  so  ?  You  then  will  have  to  consider  a 
matter  upon  which  I  can  form  no  opinion  at  all,  namely,  whether 
she  could  not  have  cast  off  the  line  fastened  to  the  Unity,  and 
whether  it  would  have  produced  any  effect  ?  With  regard  to  the 
Unity  not  showing  a  light,  I  am  clearly  of  opinion  that  she  was 
bound  to  show  a  light.  The  words  of  the  Admiralty  regulations 
are  specific  and  perfectly  inteUigible.  Then  you  will  have  to 
consider  whether  the  Unity  ought  to  have  been  on  the  south 
side  of  the  channel,  and  whether  the  not  showing  a  light  was 
in  any  degree  the  cause  of  the  collision  or  contributory  thereto  ? 
whether,  if  a  light  had  been  shown  in  due  time,  it  might  have 
given  warning  to  the  steamer,  and  have  induced  the  steamer 
to  take  other  measures  which  would  have  prevented  the  ca- 
lamity ?  I  have  heard  no  excuse  from  either  of  the  counsel  for 
the  statement  made  in  her  own  preliminary  act,  that  this 
steamer,  which  carried  three  lights,  was  not  seen  till  the  Unity 
was  within  200  yards  of  her. 


The  Court  and  the  Elder  Brethren  having  retired  for  con- 
sultation,—on  their  return, 


Neptune  to  Dr.  Lushington  said  :*- With  respect  to  the  Neptune,  the 

]K>rtin^^'  "^^    gentlemen  by  whom  I  am  assisted  are  of  opinion  that  she  was 
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to  blame  for  not  having  ported  her  helm  as  soon  as  she  saw  the       1866. 
light  of  the  Pilot  tug,— not  for  not  having  starboarded  it,  as       ^^  ^' 
has  been  argued^  but  for  not  having  ported  it.    With  regard  Unity  for  not 
to  the  Unity,  we  are  all  of  opinion  also  that  she  viras  to  blame  ijght in^dme. 
for  not  having  hoisted  a  light  in  due  time,  and  that  it  was  a 
contributory  cause  to  the  collision.    The  result  is,  neither  party 
can  recover. 

Addama,  proctor  tof  the  Unity. 
Coote  for  the  Neptune. 


THE  NAUTILUS,  D.  McMtotbib,  Master. 

Salvage — Award  by  consent  before  Justices  —  Salvage  Suit 
afterwards  commenced  in  Court  of  Admiralty — Tender 
accepted^  Salvors  condemned  in  Costs  and  Damages. 

THIS  was  an  application  to  the  Court  for  costs  and  damages. 
Salvage  services  had  been  rendered  to  the  Nautilus  and  her 
cargo.  Notice  was  given  to  the  owners  that  two  justices  of  the 
peace  would  meet  on  a  given  day,  but  when  they  assembled  it 
was  discovered  that  the  salvage  took  place  more  than  three  miles 
from  the  shore,  so  that,  according  to  the  construction  put  on 
460th  section  of  Merchant  Shipping  Act,  the  jurisdiction  of  the 
justices  would  be  ousted.  The  case,  however,  was  heard  before 
them  by  consent  both  of  owners  and  salvors,  and  the  justices 
awarded  53/.,  directing  the  costs  to  be  borne  equally  between 
the  parties.  The  salvors  refused  to  accept  the  award,  or  to 
appeal  from  the  magistrates'  decision,  but  they  entered  an  action 
in  this  Court  against  the  ship  and  cargo  in  the  sum  of  250/. 
The  owners  brought  53/.  into  Court,  which  they  tendered  to  the 
salvors.  The  vessel  remained  some  time  under  arrest,  and  then 
the  proctor  for  the  salvors  accepted  the  tender.  The  owners  now 
sought  to  have  the  salvors  condemned  in  the  costs  and  damages 
which  had  been  occasioned  by  the  improper  arrest  of  the  ship. 

Bayford  appeared  for  the  salvors. 
Haggard  for  the  owners. 

Dr.  Lushinoton  :— This  is  an  application  on  behalf  of  the  Judgment 
owners  of  the  Nautilus  for  costs  and  expenses  which  have  been 
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\S56,        JDcarred  id  cODseqaeoce  of  certain  proceedings  in  this  Court. 
""  It  appears  that  some  salvage  service,  of  the  nature  of  which 

the  Court  is  entirely  ignorant,  was  performed.  The  vessel  was 
arrested,  and  the  proceedings  were  about  to  be  commenced  before 
the  magistrates.  A  doubt  arose  respecting  their  jurisdiction, 
but  by  the  consent  of  both  parties  they  proceeded  to  an  adjudi- 
cation. They  decided  that  53/.  should  be  paid,  and  that  the  costs 
should  be  borne  in  equal  moieties — which,  though  it  would  be  a 
strange  decision  in  these  Courts,  is  not,  it  would  seem,  unusual 
in  cases  heard  before  magistrates  in  the  country.  The  owners 
then  tendered  the  53/. ;  but  the  salvors,  although  they  bad  bonod 
themselves  to  accede  to  the  decision  of  the  magistrates,  reiiise  to 
accept  the  amount,  but  arrest  the  vessel  in  this  Court  in  a  caose 
of  salvage,  and  when  that  sum,  which  they  might  have  had 
before,  is  tendered  to  them  in  Court,  they  accept  iL  It  appean 
to  roe  that  tbis  is  a  grosdy  factious  proceeding,  and  I  shall 
decree  costs  and  damages. 

On  'a  reference  to  the  Registrar,  the  damages  for  the  illegal 
detention  of  the  vessel  were  estimated  by  him  at  the  sum  of 
53/.  6«.  ad.,  besides  the  costs  of  suit 

Jenner,  proctor  for  the  salvors. 

Rothery  for  the  Nautilus. 


THE  GLORIA  DE  MARIA,  J.  B.  db  Ondarza,  Matter. 

Salvage  tervice  at  Dover — Appeal  from  Award  of  Commit' 
turners  of  Cinque  Porti — Action  tuhsequently  entered  in 
High  Court  of  Admiralty  and  abandoned — Saloon  con' 
demned  in  all  Cottt  and  Damaget  caused  by  the  latter 
proceedingt. 

THIS  was  a  suit  brought  by  the  steam-packet  L'Imperatrice 
against  the  Spanish  scbooner  Gloria  de  Maria,  to  obtain 
salvage  compensation  for  services  rendered  to  her  on  the  ftrd  of 
April  last.  The  schooner  having  put  into  Dover  windbound, 
on  attempting  to  leave  the  harbour  struck  against  the  north 
pier,  whereby  the  fluke  of  her  anchor,  which  was  hanging 
a-cockbiil,  was  driven  through  her  port  bow.  She  received  the 
assistance  of  the  steam-packet  and  a  lugger,  and  the  cose  was 
referred  to  the  Commissioners  of  the  Cinque  Ports  to  allot  the 
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reward  to  which  they  were  entitled.  They  awarded  to  the  steam-  1866. 
packet  40/.  and  to  the  lugger  10/.  The  steam-packet  was  ^''y  ^' 
dissatisfied  with  the  decision^  and  lodged  an  appeal  against  it,  but 
subsequently  arrested  the  schooner  by  warrant  from  the  High 
Court  of  Admiralty  in  an  action  for  1,200/.  An  appearance 
haying  been  given  the  action  was  abandoned,  and  the  owners  of 
the  schooner  now  applied  for  costs  ancl  damages. 

Addams  appeared  for  the  schooner. 

The  Admiralty  Advocate  for  the  steam-packet. 

Dr.  LusHiNOTON : — This  action  is  clearly  illegal  to  all  intents  Judgment 
and  purposes.  The  parties  were  misinstructed — how,  it  is  not 
for  the  Court  to  inquire.  An  injustice  has  been  done  to  the 
schooner.  The  steam-packet  first  proceeded  to  recover  salvage 
before  the  Commissioners,  and  then  when  a  certain  sum  was 
awarded  an  appeal  was  entered  and  bail  taken  to  the  amount  of 
80/.,  after  which  the  vessel  was  arrested.  It  is  clearly  a  case 
in  which  I  am  called  to  do  justice  to  the  schooner,  and  put 
her  in  the  same  situation  that  she  was  in  before.  I  must, 
therefore,  pronounce  for  the  costs,  damages,  demurrage,  and 
expenses. 

Tatham,  proctor  for  L'lmp^ratrice. 

'  F^  Clarksan  for  the  Gldria  de  Maria. 


THE  HAND  OF  PROVIDENCE,  A.  Bulmah,  Master. 

Collision— Custom  of  River  Tyne,  297^A  ^  298^A  Sections  of 

Merchant  Shipping  Act. 

A  brig,  in  ballast,  coming  up  the  Tyne,  along  the  south  shore,  came  into  collision 
with  smack  being  tugged  down  along  the  same  shore.  She  pleaded  in  defence 
a  custom  of  that  river,  that  vessels  in  ballast  should  come  up  along  the  south 
shore.  Held,  that  no  such  custom  could  be  maintained  against  the  express 
provisions  of  the  Merchant  Shipping  Act 

THIS  was  a  suit  promoted  by  the  smack  Medora  against  the        Map  8. 
brig  Hand  of  ProyidencCi  to  recover  the  loss  arising  from 
a  collision  between  them  in  the  lower  part  of  Shields  Harbour 
at  1030  a.m.,  on  the  18th  of  December  Ia«t.    The  smack  was 
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proceeding  down  the  River  Tyne,  coal-laden,  in  tow  of  a  steam- 
tug,  when  she  met  the  brigy^  which,  as  she  said,  without  any 
apparent  cause,  starboarded  her  helm,  and  ran  against  her. 
The  brig  allied  that  she  was  coming  up  the  river  in  ballast  on 
the  south  side,  and  was  in  the  act  of  staying,  and  performing 
the  usual  manoeuvres  with  the  view  to  taking  up  her  berth,  when 
the  collision  occurred,  and  that  the  accident  arose  from  the 
smack  attempting  to  pass  on  the  wrong  side  of  the  Channel. 


Addams  and  Curteis  were  heard  for  the  smack. 


Baifford  and  Deane  for  the  brig. 


Jadgment. 


Facts  of  the 
caie. 


Smack  wai 
going  down  on 
iouth  side  of 
mid-channel. 


Db.  Lushinoton,  addressing  the  Elder  Brethren,  said: — 
Grentlemen,  though  the  stake  is  a  small  one  on  the  present  occa- 
sion, yet  the  question  which  is  agitated  is  one  of  very  consider- 
able importance,  because  it  affects  the  navigation  of  a  river 
where,  as  we  all  know,  there  is  a  constant  trade  carried  on.  I 
need  not  tell  you  that  I  should  be  as  anxious  as  any  man  could 
be,  provided  it  was  consistent  with  my  duty,  to  adopt  that 
decision  which  would  most  aid  the  convenient  and  safe  naviga- 
tion of  the  river — provided  I  am  at  liberty  to  take  that  course. 
But  if  the  Act  of  Parliament  ties  my  hands,  it  is  my  duty  to 
point  out  to  you  the  difficulty.  I  am  afraid  it  is  my  duty,  if 
the  construction  of  the  Act  of  Parliament  should  be  different 
from  the  custom,  to  abide  by  the  Act  of  Parliament  Allow  me 
first  to  put  before  you  the  facts,  which  are  very  short  It  is 
alleged,  on  behalf  pf  the  Medora,  that,  at  ten  o'clock  in  the  day 
she  was  in  tow  of  a  steam-tug,  going  down  the  River  Tyne; 
that  she  noticed  the  Hand  of  Providence  distant  a  cable's 
length  on  her  port  bow,  sailing  up  the  river,  the  wind  at  the 
time  blowing  fresh  from  the  S.E.,  and  the  •  tide  being  about  half 
^flood — that  is,  I  apprehend,  favourable  to  the  vessel's  sailing 
up  the  river.  The  brig  continued  her  course  until  she  was 
about  two  ships'  length  distant  from  her,  and  nearly  ahead  of 
the  steam-tug,  when  all  at  once^  without  any  apparent  cause 
for  so  doing,  those  on  board  the  brig  put  her  helm  to  starboard, 
and  stood  her  directly  over  towards  the  smack.  Then  they  say 
that  the  steam-tug's  helm  and  the  smack's  helm  were  put  hard 
to  port,  and  the  steamer's  engines  were  stopped,  and  her  crew 
loudly  and  repeatedly  hailed  the  brig  to  port  her  helm,  but  which 
she  did  not  do,  and  then  that  the  collision  occurred.  They  say 
further,  that  the  smack  kept  as  near  as  she  could  with  safety 
to  the  south  shore,  and  that  there  wa&  ample  room  for  the  brig 
to  pass  clear.    They  state  that  no  blame  attaches  to  them,  and 
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so  on.    On  flie  other  side,  the  facts  of  the  location  of  the  vessels,       1856. 
if  I  may  so  call  it,  are  admitted  to  be  true,  but  they  say  blame       ^ajf^ 
attaches  to  the  steam-tug  and  smack  for  improperly  keeping  to  Alleged  cuitom 
the  south  side  of  the  river,  instead  of  going  on  the  customary  TOinlTaOTni  to 
side  for  laden  vessels,  and   also  for  not  going  astern  when  keep  to  north 
hailed  so  to  do — that  is,  for  not  starboarding ;  and  also  for  not  "^  ^' 
stopping  the  engines,  and  not  casting  off  the  tow-line  in  passing. 
Whether  she  could  have  stopped  her  engines,  or  whether  she 
was  wrong  in  not  casting  off  the  tow-line,  are  points  yo*a  will 
have  to  determine,  but  it  is  a  question  separate  from  the  main 
question  we   have   now  to    discuss.     Now,    gentlemen,    the 
question  is  this — ^what  is  the  proper  construction,  onder  all  the 
circumstances,  of  the  297th  section  of  the  Merchant  Shippkig  Merchant 
'  Act  ? — "  Every  steam-ship,  when  navigating  any  narrow  channel,  f^*?CS?  ^^ 
shall,  whenever  it  is  safe  and  practicable,  keep  to  that  side  of  directs  steam- 
the  fairway  or  mid-channel  which  lies  on  the  starboard  side  of  to*£e^8tiu>*^ 
such  steam-ship."    Now  we  have  bad  several  previous  cases  ^^  «<l«  of 
occur  in  relation  to  this  section  of  the  Act.    The  previous  Act 
of  Parliament  is  worded  nearly  in  the  same  terms.     It  was  at- 
tempted to  set  up  a  custom  in  the  River  Thames  (a)  and  the  River 
Mersey  (&) ;  and  after  great  consideration — I  was  assisted  on  both 
occasions  by  gentlemen  from  the  Trinity  House — we  determined 
that  the  reasons  alleged  for  the  custom  were  such  as  we  could 
not  enterteln — that  to  have  supported  the  custom  would  have 
been  a  violation  of  the  Act  of  Parliament.  Among  other  reasons 
it  was  steted  that  the  water  would  be  deeper  on  that  side — that 
the  tide  flowed  a  certein  strength,  more  or  less,  as  the  case 
might  be-T-than  on  the  side  provided  by  the  Act  of  Parlia- 
ment    I  conceive,  however,  that  the  steamer  must  obey  the 
statute,  unless  it  is  not  practicable  for  her  to  do  so.    The  words  « 

of  the  statute  are — that  they  shall  keep  te  the  sterboard  side 
whenever  it  is  safe  and  practicable.  If  it  is  not  safe  and  not 
practicable,  then  they  may  be  excused  from  obeying  it;  but 
they  must  not  deviate  from  any  consideration  of  convenience 
or  expediency.  'Now  I  have  said,  and  I  repeat  it,  that  the 
statute  would  not  prevail  if  thei*e  was  a  permanent  local  pecu- 
liarity, as  a  rock,  which  would  render  obedience  to  the  statute 
dangerous ;  or  an  accidental  impediment — as  a  wreck ;  or  if  the 
state  of  tlie  weather  was  such  as  to  render  it  dangerous  to  attempt 
it.  But  no  custom,  no  rule,  can  prevail  to  justify  any  deviation  No  local  cus- 
from  the  Act.    This  brings  me  to  the  evidence  in  this  case,  ^^a  tojurtSy 

a  deviation 

from  tha  AoL 
(a)  Duke  of  Suuex,   1    W.  Rob.      cember,  1851,  and  in  the  Court  of  Ap- 

274;  and  Sylph,  2  Eccl  &  A  dm.  76.       peal  on  the  18th  June,  1852,  but  no- 

(6)  The    mmrod,  decided   in    the      where  reported. 

Court  of  Admiralty  on  the  18th  De- 
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1856.       and  then  we  shall  see  if  we  can  bring  it  within  the  terms  of 

^^    the  statute.     I  now  suppose  the  point  to  be  put  directly  in 

issue,  which  I  am  sorry  to  say  it  is  not,  namely,  that  steamers 
going  down  the  river  keeping  to  the  south  side  would  be  pro- 
ductive of  danger.  There  is  no  such  thing  put  in  averment  at 
all;  but  the  statement  on  behalf  of  the  Hand  of  Providence 
is  this,  *'  that  above  the  direct  ferry  the  course  for  laden  vessels 
is  to  the  south  of  the  River  Tyne,  the  deep  water  being  there, 
and  a  sand,  called  the  Dotwicke  Sand,  lying  along  the  north 
side  of  the  river ;  but  below  the  direct  ferry  there  is  a  sand  on 
'  the  south  side,  called  the  Insand,  and  the  deep-water  channel 
for  laden  vessels  going  down  the  river  lies  along  the  north  side, 
keeping  as  close  to  the  tiers  of  ships  there  as  possible,  and  it  is 
the  universal  rule  to  keep  light  vessels  to  the  south  side  and 
laden  vessels  to  the  north  side  there."  Now  you  will  take  that 
into  consideration.  Then  an  affidavit  states  that  the  rule  is  fol- 
lowed, because  it  gives  the  deep  water  along  the  north  side  for 
laden  ships,  and  the  shoal  water  on  the  south  side  for  light 
ships.  We  had  the  other  day  the  case  of  the  Unity,  which  was 
of  this  description.  The  Neptune,  a  steamer,  was  going  down 
the  Tyne  laden,  and  she  kept  to  the  southward  of  mid-channel. 
She  met  two  steam-tugs,  one  of  which  had  a  vessel,  the  Unity, 
in  tow.  The  steamer  did  not  see  the  Unity,  and  ran  into  her. 
It  was  contended  by  the  learned  counsel  for  the  Unity,  that  the 
Neptune  ought  to  have  starboarded  her  helm ;  but  I  put  it  to 
the  gentlemen  who  assisted  me,  and  they  were  of  opinion  that 
she  ought  to  have  gone  more  to  the  souUiward ;  therefore  they 
found  that  the  Neptune  was  to  blame,  and  the  Unity  was  also  to 
blame,  because  she  did  not  hoist  a  light 

The  Court  and  the  Elder  Brethren  retired  for  consultation, 
and  on  their  return, 

Judgment  Dr.   Lushinoton  said  : — ^The  gentlemen    by  whom  I  am 

assisted  are  of  opinion  that  they  cannot  say  that  it  was  unsafe 
or  impracticable  to  take  the  course  prescribed  by  Act  of  Parlia- 
,  ment,  therefore  the  Act  of  Parliament  must  govern  the  case.     If 

this  is  productive  of  great  inconvenience  the  remedy  must  be 
sought  elsewhere.  I  pronounce  against  the  Hand  of  Provi- 
dence. 

JEngleheartj  proctor  for  the  Medora. 

Stokes  for  the  Hand  of  Providence. 


THE  JANET  MITCHELL.  Ill 

1866. 

May  14. 


THE  JANET  MITCHELL,  Thomas  Hood,  Master. 

Salvage  awarded  to  Owners^  Master  and  Crew  of  a  Vessel 
whose  Mate  had  gone  on  hoard  another  Vessel  on  the  high 
seas,  to  supply  the  place  of  the  McLster  of  the  latter,  who  had 
been  drowned, 

THIS  was  an  action  brought  by  the  barque  Ellen  against  the 
ship  Janet  Mitchell,  to  obtain  salvage  remuneration  under 
the  following  circumstances : — The  barque,  on  her  homeward 
voyage  from  Ceylon,  fell  in  with  the  Janet  Mitchell  in  a  state  of 
distress,  bound  from  the  Mauritius  to  Falmouth  with  a  cargo  of 
sugar.  After  bearing  down  upon  her,  it  was  ascertained  that 
the  captain  had  been  drowned,  and  that  some  one  was  required 
to  navigate  her.  The  mate  of  the  Ellen  volunteered  his  services, 
which  were  gratefully  accepted,  and  the  two  vessels  proceeded 
on  their  respective  voyages,  and  reached  their  destination  in 
safety.  The  owners  of  the  Janet  Mitchell  gave  the  mate  200/. 
and  appointed  him  to  the  command  of  a  vessel.  The  present  suit 
was  then  brought  by  the  owners,  master,  and  the  rest  of  the  crew 
of  the  Ellen.    The  value  of  the  property  salved  was  29,700/. 

Bayford  and  Spinks  appeared  for  the  Ellen, 

Addams  and  Deane  for  the  Janet  Mitchell. 

■ 

Db.  Lushington  : — Under  all  the  circumstances,  I  award  Judgment 
1,000/.  to  the  salvors. 

Rothery,  proctor  for  the  salvors. 

Orme  and  Edwards  for  the  owners. 
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THE  ARGO,  Ljungrsn,  Master. 
Salvage^  Costs— Jurisdiction  of  the  Court. 

Where  the  ancient  jurisdiction  of  the  Court  is  restricted  by  Act  of  Parliament,  the 
burden  is  on  those  who  wish  to  avail  themseWes  of  the  restriction  to  give 
full  proof  of  the  cirvamstanoes  (s.^.f  the  distanee  of  three  miles  from  the 
shore)  which  lay  the  ground  for  the  restriction,  and  is  cms  of  doubt  the 
Court  will  not  consider  its  jurisdiction  ousted. 

Stmhli,  where  a  Tessd  is  alrandy  in  the  eustody  of  the  Court,  it  is  a«  open  ^««tion 
whether  salvors  might  not  in  all  cases,  notwithstanding  die  460th  seodmiof  dm 
Merchant  Shipping  Act,  institute  proceedings  in  the  High  Court  of  Admiralty. 

ON  the  Sib  of  October  last  the  Argo  was  arrested  in  the  suni 
of  2002.  in  a  cause  of  salvage  instituted  bj  the  smack  An* 
dacioas,  she  being  at  the  time  under  arrest  in  a  cause  of  col- 
lision. An  appearance  was  sobseqvently  given  for  ihe  owners 
of  the  ArgOy  and  on  the  28th  of  December  a  minute  was  agreed 
upon  between  the  two  proctors,  and  which  was  in  the  following 
words': — '^  The  surrogate,  at  petition  of  Jeaner,  with  consent  of 
Coote,  by  interlocutory  decree,  pronounced  the  sum  of  501.  to 
be  due  to  Jenner's  parties  for  salvage,  pursuant  to  the  agreement 
set  forth  in  the  Act  on  petition,  and  condemned  Coote*s  parties 
in  costs."  It  was  now  objected,  on  behalf  of  the  owners  of  the 
Argo>  that  there  were  no  costs  whatever  due  to  the  salvors,  on 
the  ground  that  the  services  had  been  performed  between  Has- 
borough  and  Winterton  Lights,  within  three  miles  of  the  shore, 
and  that  consequently  the  Court,  under  the  468th  and  460th 
sects,  of  the  Merchant  Shipping  Act,  had  no  jurisdiction. 

Spinks  appeared  for  the  owners. 

Jenner  for  the  salvors. 

Judgment.  Dr.  Lushikoton,  without  hearing  counsel  for  the  salvors, 

said : — In  this  case  the  salvors  had  originally  made  an  agree- 
ment to  receive  the  sum  of  50/.  for  their  services ;  delay  having 
occurred  in  the  payment  of  the  money,  they  arrest  the  vessel  in 
this  Court,  she  being  at  the  time  under  arrest  in  a  cause  of  col- 
lision. Thereupon  the  50/.  is  paid  by  the  owners,  and  an 
obj^tion  is  now  taken  to  the  payment  of  the  salvors*  costs 
on  the  ground  that  the  Court  had  no  jurisdiction  ia  the 
principal  cause.  The  objection,  however,  to  the  jurisdiction 
of  the  Court  comes  rather  late,  because  it  comes  after  the 
principal  cause  has   been  decided  and   after  the  money  has 
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been  paid.    I  am  by  no  means  prepared  to  say  that  the  consent       1856. 
of  the  parties  having  gone  so  far  would  not  bar  tliem  from  taking       ^""^^^ 
an  objection  to  tlie  jurisdiction  of  the  Court    It  is  not  necessary 
to  decide  that  point,  but  I  wish  it  to  be  understood  that  I  do  not 
accede  to  the  proposition  that  where  two  parties  have  been  liti- 
gating a  case  for  a  considerable  time,  and  the  principal  matter 
has  come  to  a  conclusion,  that  then  upon  the  question  of  costs 
one  can  turn  round  and  deny  the  jurisdiction  of  the  Court   The 
main  objection,  however,  to  that  jurisdiction  is,  that  the  alleged 
value  of  the  services  rendered  was  not  more  than  200/.  and  that 
it  was  rendered  within  three  miles  of  the  shore.    It  must  be  ad-  Burden  of 
mitted  that  the  Court,  having  jurisdiction  in  all  cases  not  ex-  Jho  dispute*^ 
cepted  by  the  Act  of  Parliament,  it  lies  on  those  intending  to  thejuriadic- 
dispute  its  jurisdiction  to  show  that  the  Court  is  debarred  from 
its  ordinary  course  of  proceeding.    Three  affidavits  are  produced 
on  each  side,  and  it  is  said  that  those  on  behalf  of  the  owners 
are  entitled  to  greater  consideration  than  those  of  the  salvors. 
If  the  Court  entertained  a  doubt  as  to  the  locality,  I  apprehend  it 
is  perfectly  clear  the  jurisdiction  could  not  be  ousted*     The 
master  swears  the  vessel  was  brought  up  off  Winterton — Win- 
tertou   Light  bearing  S.W.  half  W.  on  the  compass,  distant 
about  three  miles.    Great  reliance  has  been  placed  on  this  fact, 
the  master  having  stated  that  he  took  the  bearings  of  the  Argo 
from  Winterton  Light  shortly  after  he  brought  up,  and  made 
an  entry  in  the  log-book  of  the  Argo.     The  master  might 
have  taken  the  bearings  of  the  light  accurately,  but  the  distance 
of  three  miles  was  a  mere  matter  of  conjecture  on  his  part    He 
had  no  particular  knowledge  of  the  locality,  and  nothing  to  guide 
him  but  the  naked  eye.     I  cannot  say  that  much  reliance  is  to 
be  placed  on  an  observation  so  made,  without  any  object  to  in- 
duce him  to  be  accurate  even  in  that  respect.    There  is  the  affi- 
davit of  Johnson,  which  is  more  entitled  to  consideration,  because 
he  was  on  board  as  a  coasting  pilot    He  states  that,  according 
to  the  best  of  his  judgment  and  belief,  the  schooner  was  not 
more  than  two  miles  and  a  half  distant  from  the  shore  of  the 
coast  of  Norfolk.    So  tiiat  here  I  am  driven,  according  to  this 
statement  of  the  owners,  to  estimate  a  distance  at  sea  of  half  a 
mile,  and  no  more.     I  apprehend  that  if  it  stood  there  the  point 
to  be'  established  by  the  owners  would  not  be  proved  by  any 
testimony  on  which  I  could   by  possibility  rely.      But  when  Venelnot 
I  put  this  in  competition  with  the  other  evidence,  I  must  say,  ^cen^^  than 
that  if  I   am  asked  to  determine  what  distance  the  vessel  three  miles 
was  from  the  shore,  I  should  come  to  the  conclusion  that  she 
was  more  than  three  miles  from  it,  rather  than  within  that  dis- 
tance.   On  this  ground  I  must  overrule  the  prayer  of  the  owners 
s.  I 
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Vessel  in  cus- 
tody of  the 
Court. 


Quare,  whether 
in  such  case 
salvors  might 
not  always 
resort  to  the 
Court 


as  to  costs.     I  wish  it  to  be  understood  that  in  all  these  cases, 
which  unfortunately  must  depend  on  the  precise  locality  in 
which  the  service  was  rendered,  (though  the  Court  would  be 
very  reluctant  to  encourage,  as  it  always  has  been,  these  petty 
cases  being    brought  here,)  I   must  exercise  the   jurisdiction 
entrusted  to  me  until  it  is  proved   that  that  jurisdiction  has 
been  taken  away  by  an  Act  of  Parliament.     On  the  present 
occasion  there  are  no  reasons  which  induce  me  to  come  to  the 
conclusion  that  the  hands  of  the   Court  are  tied  from    the 
exercise  of  its  jurisdiction.     In  the  first  place,  the  yessel  was  in 
the  custody  of  the  Court; — and  I  put  the  matter  thus  to  the 
counsel  for  the  owners — supposing  the  case  had  been  left  to  the 
justices  of  the  peace  to  decide,  and  supposing  they  had  decided 
that  the  agreement  was  binding,  what  possible  remedy  would 
the  salvors  have  had  to  recover  that  which  the  justices  con- 
sidered due?     I  think  it  impossible  to  give   any  satisfitctory 
answer  to  that  question.  ■    I  was  well  aware  of  it,  my  attention 
having  been  previously  drawn  to  the  provisions  of  the  Act. 
It  may  be  observed  here  that  the  whole  jurisdiction  of  the 
receiver  is  completely  put  an  end  to  if  this  Court  or  any  other 
competent  Court  should  be  in  possession  of  the  vessel  and  oargo. 
I  have  no  occasion  to  determine  at  present  what  will  be  the 
effect  of  th&t  possession.     It  is  an  open  question  whether  the 
salvors  are  not  entitled  to  proceed  here  in  any  case  where  the 
property  is  under  arrest.     There  may  be  a  good  reason  for  this. 
If  it  were  not  so,  and  the  property  were  to  be  sold  in  a  case  of 
bottomry  or  damage,  the  salvors,  who  are  entitled  to  priority  in 
all  cases,  would  not  come  in  even  p€tri  passu  to  obtain  that  to 
which  they  are  entitled.     I  wish  it  therefore  to  be  understood 
that  I  by  no  means  say  that  the  jurisdiction  does  not  extend  to 
aU  salvage  cases  where  the  vessel  has  been  previously  arrested 
in  any  cause,  and  where  the  Court  has  a  command  over  the  ship 
and  proceeds.    I  pronounce  for  the  costs,  including  those  of  this 
petition. 


Jenner,  proctor  for  the  salvors. 


Coote  for  the  Argo. 
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THE  PEACE,  F.  J.  Natt,  Master. 

Salvage —  Valuation  of  Cargo — Appearance  of  Owners  of  Cargo 

after  Decree^  Costs. 

400^  was  decreed,  in  pursuance  of  an  agreement  for  tbat  sum,  for  salvage  service 
to  ship,  cargo  and  freight  The  values  of  ship  and  freight  only  were  then 
known.  Afterwards  the  owners  of  the  cargo  were  proceeded  against,  and  offered 
to  pay  their  proportion  of  the  4001.  upon  the  net  proceeds  of  cargo.  Held,  in 
ascertaining  net  value  of  the  cargo,  that  2^  per  cent  discount,  and  certain 
other  items  sworn  to  be  accustomed  charges,  might  be  deducted,  but  not  a 
gratuity  of  6L  St,  to  the  master ;  and  that  costs  of  the  original  proceedings 
must  be  borne  by  the  owners  of  the  cargo  proportionably  with  the  owners  of  the 
ship,  though  the  former  were  not  before  the  Court  when  the  decree  was  made. 

THIS  was  originally  a  cause  of  salvage ;  the  services  were 
rendered  off  Malaga.  The  action  was  not  entered  until 
after  the  cargo  had  been  discharged,  and  no  appearance  was 
given  for  the  owners  of  the  cargo  (a).  The  value  of  the  ship  was 
taken  at  1,200/.,  and  the  amount  of  freight  at  370/.,  and  the 
value  of  the  cargo  was  stated  in  the  pleadings  to  be  3,000/.  It 
appeared  at  the  hearing,  that  the  master  of  the  Peace  had 
agreed  with  the  master  of  the  salving  vessel  to  pay  400/.  for  the 
services,  and  the  Court  decreed  that  sum  to  be  due,  and  con- 
demned the  owners  of  the  ship  and  freight  in  such  proportion  of 
the  sum  of  400/.  as  the  value  of  the  ship  and  freight  bore  to  the 
whole  value  of  the  property  saved. 

The  owners  of  the  cargo  were  subsequently  proceeded  against, 

and  an  appearance  was  given  for  them,  and  on  their  behalf  it 

was  alleged  that  the  value  of  the  cargo  according  to  the  account 

sales  was  as  follows:-^ 

£      s.    d.    £        s.    d* 

Gross  value  of  cargo      .     .     .    .     2,192    9    0 

Discount  2\  per  cent 54  16    3 

2,137  12    9 

Custom  House  entry,  &c.    ...  076 

Freight 368    2    0 

Gratuity 5    6    0 

Weighing 31   19    7  ' 

Brokerage 21  18    6 

Commission   •..•••..       43  17    0 

471     9    7 


Net 

(a)  Vide  supra,  p.  8S. 

i2 


£1,666    3    2 
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1856.  and  the  questions  to  be  decided  now  were,  whether  the  above 
^**^^'  were  proper  deductions  to  be  made  in  ascertaining  the  value  of 
the  cargo  for  the  purpose  of  apportioning  the  salvage,  and  whe- 
ther any  and  what  change  should  now  be  made  in  the  decree 
pronounced  by  the  Court,  when  the  value  of  the  cargo  was  sup- 
posed to  be  3,000^. 

Addams,  for  the  salvors,  contended  that  they  were  entitled 
to  the  full  sum  of  400/.  and  costs,  as  originally  decreed* 

Jenner,  for  the  owners  of  the  cargo,  offered  to  pay  their  pro- 
portion of  the  400/.  upon  the  net  proceeds  of  1,666/.  3«.  2iL 

Deane,  for  the  owners  of  the  ship  and  freight,  submitted  that 
if  the  Court  had  been  aware  the  cargo  was  worth  not  much 
more  than  the  half  of  3,000/.,  the  sum  of  400/.  would  not  have 
been  decreed;  that  the  deduction  for  discount  should  not  be 
allowed,  as  immediate  payment  was  for  the  sole  benefit  of  the 
owner;  that  the  gratuity  being  a  voluntary  payment,  could  not 
be  claimed ;  and  that  the  practice  of  tiie  Court  in  salvage  cases 
being,  as  to  the  other  charges  except  the  freight,  not  to  make 
allowance  for  them,  but  to  take  the  value  of  the  cargo  as  it  lay 
in  the  ship,  they  should  all  be  disallowed ;  and  that  the  costs  of 
the  original  proceedings  should  be  borne  rateably  by  the  owners 
of  the  ship  and  cargo  in  the  same  proportion  as  the  salvage. 

Jckdgment  Db.  Lushimgton  : — The  400/.  was  awarded  without  reference 

to  the  value.    The  salvors  demanded  500/.,  but  on  behalf  of  the 
owners  it  was  alleged,  that  the  master  of  the  Brunette,  the 
salving  ship,  had  bargained  for  400/.,  and  I  pronounced  for  that 
sum.     The  salvors   therefore   must  receive  400/.   with  costs. 
With  respect  to  the  apportionment  of  this  sum  amongst  the 
respective  parties,  I  must  first  ascertain  the  value  of  the  pro- 
perty.   Some  of  the  items  objected  to  are  necessary  expenses; 
the  cargo  could  not  be  sold  without  them,  and  I  must  allow 
them  unless  it  is  coptrary  to  the  rules  of  trade.    With  regard 
to  the  5/.  5s.  for  primage,  that  is  a  gratuity  and  is  not  to  be 
The  charges  oD  a  deduction.      With   regard   to   the    discount,    amounting  to 
X"multbe    ^^'  16«.  3rf.,   I   take  it  that  originally  the  party  would  have 
deducted  from    been  entitled  to  a  larger  sum  at  a  distant  period,  and  that  for 
e  groMv  ue.  j^.^  ^^^  convenience  he  obtained  prompt  payment  by  allowing  a 
discount.     But  it  is  sworn  tliat  the  several  charges,  including 
this  discount,  are  the  usual  accustomed  charges,  and  I  cannot^ 
therefore,  refuse  to  allow  that  and  the  other  deductions  except 
the  gratuity.     Now  that  fixes  the  value  of  tlie  cargo.    With 
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regard  to  costs,  I  think  it  only  equitable  tliat  they  shoald  be       1856. 
thrown  on  all  the  property  salved.     It  is  true  the  owners  of  the         '^  * 


cargo  did  not  come  in  in  the  original  suit :  they  left  the  owners  p»*»  ^  ^«^, 
of  the  ship  to  defend  the  suit,  and  say  they  are  now  ready  to  by  all  the  pro- 
pay  their  share  of  the  salvage.    Extreme  injustice  would  be  P^^* 
done  if  the  Court  were  to  sanction  that  course.    The  owners  of 
the  cargo  would  lie  by,  and  then  when  the  owners  of  the  ship 
had  obtained  a  reduction  of  the  amount  of  salvage  daimedi  they 
would  take  advantage  of  it.    The  Court  is  frequently  placed  in 
extreme  difficulty  in  decreeing  salvage  when  there  is  only  a  part 
of  the  property  before  it — in  the  first  place^  it  has  no  constat  of 
the  value ;  and  in  the  second  place,  it  has  not  its  hand  upon  it 
It  must,  therefore,  either  hold  its  hand  till  everything  is  settled, 
or  it  must  go  on  with  the  suit;  and  that  is  a  difficulty  I  have 
often  had  to  encounter.    All  I  can  say  is  I  must  do  the  best  I 
can  under  the  circumstances  when  they  arise. 

Rothery,  proctor  for  the  salvors. 

Pritchard  for  the  owners  of  cargo. 

Crosse  for  the  owners  of  ship. 


THE  LIDSKJALF,  Larsbn,  Master. 
Ships  aground—  Tide  Falling-- Damage  by  heeling  over. 

B.  took  ap  a  berth  in  the  Tyne,  with  the  view  of  discharging  cargo ;  C.  took  up  a 
berth  close  alongside,  and,  as  the  tide  feU,  heeled  over  upon  B.  and  damaged 
her.  Held,  that  C.  was  responsible  for  the  damage  so  received  by  B.  Amount 
thereof  referred  to  the  Registrar  and  Merchants. 

THIS  was  an  action  brought  by  the  brigantine  Greorge  against  /ime  11. 
the  Norwegian  barque  Lidskjalf,  to  recover  compensation 
for  loss  arising  under  the  following  circumstances : — The  brigan- 
tine had  arrived  in  the  river  Tyne  with  a  cargo  of  pottery-clay 
from  Poole,  portions  of  which  had  been  discharged.  On  the 
8th  of  February  last  the  barque  brought  up  so  close  alongside 
her,  that  when  the  tide  fell  she  listed  heavily  against  her,  and' 
caused  her  much  damage.  The  barque,  in  her  defence,  alleged 
that  the  accident  arose  from  the  brigantine  neglecting  to  take 
sufficient  precautions  to  prevent  her  from  heeling  over  as  she 
grounded  with  the  falling  tide,  and  that  any  damage  which  she 


118 


HIGH  COURT  OF  ADMIRALTY. 


1856. 

Jmnt  11. 


had  sustained  from  the  pressure  of  the  barque  was  solely  owing 
to  her  own  negligence  in  not  being  properly  secured. 


Judgment. 
Facts  in  the 


case. 


Statement  of 
the  George. 


Statement  of 
the  LidskjalC 


Deane  and  Spinks  were  heard  for  the  brigantine* 

Addams  and  Curteis  for  the  barque. 

Dr.  Ldshington  said  : — ^This  action  is  brought  on  behalf  of 
the  owners  of  the  George  against  a  Norw^an  barque.  The 
complaint  is,  that  damage  was  done  to  the  George  in  conse- 
quence of  the  barque  having  been  laid  too  closely  to  her  when 
she  was  anchored  off  the  Low  Lights,  North  Shields,  the  result 
of  which  was  that  she  heeled  over  upon  her  and  strained  her. 
Now,  that  very  considerable  damage  has  in  some  way  arisen  to 
the  vessel  since  she  entered  North  Shields  there  can  be  no  doubt 
whatever,  and  it  is  not  possible  for  the  party  proceeded  against 
to  deny  it.  The  damage  amounts  to  394/.  9s,  lief.,  the  whole 
value  being  575/.  If  any  part  of  this  damage,  whatever  be  the 
proportion,  has  been  culpably  occasioned  by  the  act  of  the  Nor- 
wegian barque,  of  course  I  must  hold  her  owners  responsiUe  for 
that  damage,  be  it  small  or  great  This  being  so,  let  us  look  at 
the  circumstances  as  stated  in  the  proceedings.  It  appears  that 
the  George,  laden  with  pottery-clay,  arrived  in  the  Tyne  early 
on  the  6th  February,  and  was  placed  by  a  pilot  in  a  proper  berth 
to  discharge  her  cargo.  That  is,  of  course,  the  statement  on  the 
part  of  the  George.  Whether  it  was  a  proper  berth  or  not  is  a 
question  which  I  need  not  discuss,  because  no  vessel  had  a  right 
to  place  herself  so  close  to  her  as  to  cause  her  damage.  It  is 
sworn  that  she  was  lying  safe.  She  continued  discharging  her 
cargo  until  between  5  and  6  p.m.  on  the  8th  February.  About 
this  time  the  master  perceived  a  barque  approaching  her.  It 
is  stated  on  behalf  of  the  owners  of  the  barque,  that  application 
was  made  to  the  master  of  the  George  for  leave  to  have  the 
barque  laid  alongside  her,  and  it  is  said  that  such  consent  was 
given.  It  is  perfectly  clear,  however,  from  the  evidence  of  three 
or  four  witnesses,  that  when  the  master  of  the  George  saw  the 
barque  'approaching  he  hailed  her  to  keep  further  off;  that  he 
was  apprehensive  of  danger  from  the  proximity  of  that  vessel  to 
the  George,  and  he  cautioned  her  master  against  so  placing  her. 
In  spite  of  that  caution  the  pilot  on  board  thought  fit  to  place  her 
in  the  close  neighbourhood  of  the  George.  It  appears  that  the 
Norwegian  vessel  had  been  laid  on  the  shore  only  to  be  cleaned, 
so  that  it  was  not  necessary  to  lay  her  as  it  would  have  been  to 
discharge  a  cargo.  On  the  night  of  the  8th  February,  it  is  clear 
that  damage  was  done  to  the  George.     The  Norwegian  barque. 
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as  she  states,  took  every  possible  precaution  by  placing  fenders  1866. 
between  her  and  the  George ;  but  it  failed  for  an  obvious  reason  '^""^^^' 
— the  Norwegian  listed  over  her,  and  the  George  became 
strained,  notwithstanding  the  fenders.  In  order  to  prevent  mis- 
chief, some  steps  ought  to  have  been  taken  to  keep  the  vessel 
upright  It  is  proved  by  the  evidence  that  on  the  following 
morning  the  starboard  bilge  of  the  barque  was  resting,  not  on 
the  shore,  but  her  starboard  side  was  lying  on  the  midships  and 
gangway  of  the  port  side  of  the  brigantine,  which  was  bearing 
the  whole  weight  of  the  barque.  I  do  not  know  how  this  could 
have  been  prevented  by  the  persons  on  board  the  George. 
Taking  this  to  be  true,  it  has  been  argued  with  great  ingenuity 
that  the  Court  would  have  much  difficulty  in  establishing  what 
damage  arose  from  defects  in  the  George  herself,  she  having 
been  aground  previously  to  the  8th  of  February,  when  the  Nor- 
wegian was  brought  up  close  to  her,  and  what  was  the  extent  of 
damage  done  afterwards.  But  be  that  as  it  may,  it  is  a  question 
which  the  Registrar  and  Merchants  must  determine.  If  the  Court 
is  satisfied  that  any  damage  was  done  by  the  Norwegian  she  is 
liable  for  that  damage,  and  my  decree  must  be  accordingly.  I 
apprehend  that  when  a  vessel  is  lying  on  the  shore,  and  another 
vessel  is  placed  voluntarily  by  her  owners,  or  those  who  are  ' 
acting  on  their  behalf^  in  SQch  a  position  that  damage  will  happen 
if  some  event  arises  which  it  is  not  possible  to  control,  the  owners 
of  the  second  vessel  must  be  responsible  for  the  damage.  That 
is  a  position  not  denied  on  the  present  occasion.  For  reasons  of 
convenience  the  barque  is  placed  in  close  proximity  to  the 
George,  and  those  persons  must  bear  the  risk  who  voluntarily 
place  a  vessel  in  a  position  where  danger  may  arise  to  another. 
No  observation  has  been  made,  and  I  think  properly  so,  on  the 
barque  having  been  placed  in  this  situation  by  a  licensed  pilot, 
and  for  a  very  good  reason,  as  it  appears  that  the  taking  of  a 
pilot  was  not  compulsory.  I  regret  that  a  matter  of  this  small 
description  should  become  the  subject  of  discussion  in  this  Court, 
but  1  am  under  the  necessity  of  pronouncing  against  the  barque; 
and  I  must  refer  the  case  to  the  Registrar  and  Merchants  to 
ascertain  the  amount  of  damage  done.  1  must  also  give  the 
costs. 

Gregory  J  proctor  for  the  George. 

Engleheart  for  the  Lidskjalf. 
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THE  MANGERTON,  R.  Bouchiss,  Master. 

S/iip — Collision — Merchant  Shipping  Act  and  Admiralty 
Regulations  as  to  Lights — Report  to  Board  of  Trade — 
Coroner's  Inquest. 

A  sailing;  Tcnel,  steering  W.S.W.,  wind  S.  by  E.,  law  a  light  a-head  on  the  star- 
board bow,  which  the  mate  mistook  fiw  Dungeness  light,  and  starboarded  the 
helm ;  when  he  discovered  the  light  to  be  that  of  a  steamer,  he  continued  his 
couise.  The  steamer,  on  seeing  the  light  of  the  sailing  vesMl,  ported  her 
helm ;  in  the  event,  struck  the  sailing  vessel  on  her  starboard  side  and  sunk 
her.  Held,  that  the  sailing  vessel  was  to  blame  for  not  porting  her'helm  when 
she  made  out  the  red  light  of  the  steamer ;  that  a  signal  lamp  on  the  bowsprit 
end  of  a  sailing  vessel,  with  a  white  glass  in  the  centre,  a  red  glass  on  the  port^ 
and  a  green  one  on  the  starboard  side,  was  not  in  accordance  with  the  Admiralty 
regulations  as  to  lights,  and  contributed,  by  misleading  the  steamer,  to  the 
collision. 

Tlie  Admiralty  regulations,  as  to  lights,  of  1852  remain  in  force  under  17  ft  18 
Vict.  c.  120.  Copy  of  the  report  of  the  stipendiary  magistrate  and  asseasor, 
printed  by  order  of  the  House  of  Commons,  no  evidence  in  Court  of  Ad- 
miralty—nor the  sayings  or  doings  of  a  coroner's  jury. 

THIS  was  a  cause  of  damage  arising  from  coQision,  brought 
by  the  owners  of  tlie  ship  Josephine  Willis  against  the 
owners  of  the  screw  steamer  Mangerton.  The  collision  took 
place  on  the  evening  of  the  3rd  February  in  the  present  year,  off 
Folkestone^  and  resulted  in  the  total  loss  of  the  ship,  which  was 
outward  bound  to  New  Zealand,  and  of  the  lives  of  many  of  the 
passengers  and  crew. 

An  action  was  entered  against  the  Mangerton  in  the  sum  of 
65,000/.,  but  bail  in  the  sum  of  20,000/.  was  taken  by  consent. 
The  owners  of  the  steamer  Mangerton  also  entered  an  action 
against  the  Josephine  Willis  in  the  sum  of  6000/.     The  pro- 
Libel  on  behalf  ceedings  were  by  plea  and  proof.    The  libel  on  behalf  of  the 
phlne  v^Uis      Josephine  Willis  stated  her  to  be  a  ship  of  about  786  tons,  on  a 

voyage  from  London  to  New  Zealand,  with  a  crew  of  forty  hands, 
many  passengers,  and  a  valuable  cargo  on  board ;  that  when  the 
pilot  left  her  about  5  p.m.  on  3rd  February  off  Deal,  the  chief 
mate,  Clayton,  took  charge  of  the  deck ;  that  a  bright  signal- 
lamp,  showing  three  lights,  a  bright  light  in  the  front,  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  portside  was 
fastened  on  the  bowsprit  end ;  that  at  7  p.m.,  in  consequence 
of  the  wind  having  hauled  from  S.E.  to  S.S.E.,  or  S.  by  E.,  her 
yards  were  braced  nearly  sharp  up,  and  bowlines  hauled,  and  she 
proceeded,  steering  W.S.W.,at  the  rate  of  seven  knots;  that  the 
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atmosphere  was  clear  above  and  starlight,  but  that  there  was  a  1856. 
haze  OD  the  water  to  about  half-mast  high.  About  eight  o'clock  *^***  ^' — '^ 
one  of  the  look-out  on  the  topgallant-forecastle  reported  a  light 
a-head  on  the  starboard  bow;  that  the  mate  went  forward  and  ^ 
saw  the  light  about  half  a  point  on  the  starboard  bow  but  in- 
distinctly,  and  imagining  it  to  be  Dungeness  light,  ordered  the 
helm  to  be  starboarded,  with  the  view  of  opening  the  land ;  that 
the  ship  then  came  up  from  W.S.W.  to  S.W.  by  W.,  at  which 
point  her  helm  was  steadied  by  order  of  the  mate ;  that  about  a 
minute  after  the  helm  had  been  steadied  the  look-out  forward  saw 
a  green  light,  and  the  mate,  who  had  returned  to  the  starboard  ' 
side  of  the  poop,  saw  first  a  red,  and  immediately  afterwards  a 
green  light ;  that  they  were  then  for  the  first  time  aware  that  the 
light  they  had  taken  for  Dungeness  light  was  in  fact  the  mast- 
head light  of  a  steamer  approaching  them  rapidly ;  that  her  green 
light  then  became  well  open,  and  from  three  to  four  points  on 
the  starboard  bow  of  the  Josephine  Willis,  and  in  a  direction  to 
pass  well  clear  and  astern  of  her ;  that  the  Josephine  Willis  kept 
steadily  on  her  course,  but  that  the  helm  of  the  steamship  was 
suddenly,  and  when  too  late,  put  to  port,  the  order  for  which  was 
distinctly  heard  on  board  the  Josephine  Willis,  and  a  collision 
was  thereby  rendered  inevitable;  that  the  helm  of  the  Josephine 
Willis  was  then  put  hard  down,  by  order  of  the  mate,  to  throw 
her  up  into  the  wind  and  ease  the  blow ;  that  in  about  six  or  eight 
minutes  after  her  mast-head  light  had  been  sighted,  and  in  about 
two  minutes  after  her  coloured  lights  had  been  seen,  the  steamer, 
at  great  speed  and  with  her  helm  hard  a-port,  ran  stem  on  and 
cut  into  the  starboard  side  of  the  Josephine  Willis  before  her 
main  rigging.  The  collision  was  imputable  solely  to  those  on 
board  the  steamship  Mangerton  for  having  ported  her  helm 
when  too  late. 


The  allegation  brought  in  on  behalf  of  the  Mangerton  stated  Allemtloii  on 
her  to  be  an  iron  screw  steamship  of  about  363  tons,  with  engines  MawrtonT 
of  130-horse  power,  and  a  crew  of  twenty-five  hands,  trading 
between  Limerick  and  London,  and  on  her  voyage  to  the  latter 
port;  that  at  6  p.m.of  3rd  February  the  master's  watch  commenced, 
consisting  of  the  roaster,  boatswain,  ap  experienced  seaman 
acting  as  second  mate,  and  four  seamen ;  that  between  half-past 
seven  and  eight  the  master  and  chief  officer  went  below  for  the 
purpose  of  pricking  off  from  the  chart  the  ship's  course,  in  case 
they  did  not  meet  a  pilot  in  the  Downs ;  the  deck  was  left  in 
charge  of  the  boatswain ;  that  the  Mangerton  was  then  off  Folke- 
stone, steering  £.  by  N.  half  N.,  with  the  wind  fresh  fi-om  S.E. 
by  E.,  going  at  the  rate  of  seven  or  eight  knots  an  hour;  that  a 
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1 856.       light  was  reported  by  the  man  on  the  forecastle  on  the  Mangerton'a 
June  18, 14.    ^^^  j^^  .  ^y^^^  g^^,jj  ij^j^^  ^^^  g^^^  jjy  ^j^^  boatswain,  who  at  first 

took  it  for  the  South  Foreland  light ;  that  in  about  two  minutes 
it  suddenly  disappeared,  when  the  helm  of  the  Mangerton  was  put 
to  port  and  her  course  was  altered  to  E.  by  N. ;  that  in  about 
three  or  four  minutes  after  ^e  light  was  again  seen,  distant  about 
a  quarter  of  a  mile,  about  a  point  on  the  Mangerton's  port  bow ; 
that  the  helm  of  the  Mangerton  was  then  put  to  port  and  hard  to 
port,  and  her  course  altered  four  points  to  S.£.  and  by  E. ;  that  the 
master  and  chief  officer,  hearing  such  orders  to  port  the  helm 
given  by  the  boatswain,  both  ran  up  on  deck  repeating  the  order, 
to  put  the  helm  hard-a-port,  and  ordering  the  engines  to  be 
stopped  ;  that  by  reason  of  the  helm  of  the  vessel,  whose  light 
was  so  reported,  having  been  put  to  starboard,  she  came  across 
the  bows  of  the  Mangerton,  thereby  causing  the  Mangerton  with 
her  port  bow  to  strike  the  Josephine  Willis  between  her  main 
fore-rigging  on  the  starboard  side ;  that  the  collision  was  imput- 
able solely  to  those  on  board  the  Josephine  Willis  by  their  having, 
on  first  seeing  the  light  of  the  Mangerton,  mistaken  it  for  Dun- 
geness  light,  and  having  thereupon  put  her  helm  to  starboard, 
and  from  not  having  exhibited  a  light  within  the  intent  and 
meaning  of  the  Admiralty  regulations,  and  by  want  of  good  sea- 
manship on  board  the  Josephine  Willis. 

This  case  was  argued  by  Addams  and  Twiss  for  the  Josephine 
Willis. 

Rohinson  and  Bayford  for  the  Mangerton. 

Report  to  the        Annexed  to  the  interrogatories  administered  on  behalf  of  the 
Board  of  Mangerton,  was  "  Return  to  an  order  of  the  Honourable  the 

House  of  Commons,  for  copies  of  the  reports  of  Mr.  Yardley, 
the  stipendiary  magistrate,  and  Captain  Robertson,  the  assessor, 
on  the  late  collision  between  the  Josephine  Willis  and  the  Mar- 
gerton  steamer,  presented  to  the  Board  of  Trade.*'  This  the 
learned  judge,  at  the  hearing  of  the  cause,  ordered  to  be  struck 
out  of  the  evidence  as  not  being  verified,  and  res  inter  alios 
acta. 

Of  the  interrogatories  administered  on  behalf  of  the  Josephine 
Willis,  part  of  the  twentieth  had  reference  to  remarks  made  by 
the  jury,  who  inquired  into  the  circumstances  of  the  deatli  of  one 
of  the  seamen  drowned,  and  as  to  the  verdict  of  the  jury ;  this 
also  the  Judge  ordered  to  be  struck  out. 
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The  protest  of  the  Mangerton  was  not  produced  ia  this  case.  1856. 

June  18,  14. 


A  question  in  ai^ument  arose,  as  to  the  light  exhibited  by  the  Admiralty  re- 
Josephine  Willis,  whether  the  regulations  published  by  the  g^}f^°"' "  ^ 
Admiralty  in  1852  (a),  under  14  k  15  Vict  c.  79,  since  repealed  by 
17  &  18  Vict  c.  120,  were  in  force  or  no,  and  it  did  not  appear 
that  any  corresponding  regulations  had  been  published  by  the 
Admiralty  under  the  295th  section  of  the  present  Merchant 
Shipping  Act  On  the  other  hand,  it  was  argued  that  the  regu- 
lations of  1852  would  fall  under  the  7th  exception  contained  in 
the  4th  section  of  17  &  18  Vict  c.  120  (Merchant  Shipping  Re- 
peal Act,  1854),  and  would  still  continue  in  force. 

The  Court  was  assisted  by  Captains  Pixley  and  Pitcairn. 

Dr.  LusHiNGTOM,  in  stating  the  case  to  the  Trinity  Masters,  said  :       june  14. 
— I  am  of  opinion  that  the  Admiralty  regulations  of  1852,  as  to  Judgment, 
lights,  do  fall  within  the  exception  referred  to,  and  are  still  in  Admiralty  re- 
force  ;  I  think  that  the  words  "  but  shall  be  subject  to  such  pro-  i852  as  to 
visions  of  the  Merchant  Shipping  Act  as  are  applicable  thereto  J'^^*"  *"^'  ^" 
respectively  "  were  intended  to  give  the  Admiralty  power,  from 
time  to  time,  to  revoke,  alter  or  vary  such  regulations.     I  have 
had  frequent  occasion  lately  to  comment  on  the  296th  sect,  of 
the  Merchant  Shipping  Act,  and  I  must  again  direct  your  atten- 
tion to  the  obligations  which  it  imposes  on  vessels  meeting  each 
other  so  as  to  involve  any  risk  of  collision.     The  present  statute 
is  more  comprehensive,  and   imposes  more  severe  restrictions 
than  former  ones;  it  was,  however,  utterly  impossible  for  the  RiskofcoU 
legislature  to  have  determined  or  described  what  should  consti-  gn^J't °the' 
tute  risk  of  a  collision,  for  that  must  always  be  decided  according  statute,  is  a 
to  the  circumstances  of  each  case  by  men  of  nautical  experience ;  the  Tr^nity^ 
it  is  a  question   which  the  Court  itself  cannot  undertake  to  Masters, 
decide,  but  I  would  suggest  to  you,  Gentlemen,  a  general  con- 
sideration upon  which  we  have  formerly  acted,  namely,  that  we 
are  not  to  stand  too  nicely  upon  how  the  ships  bore  to  each 
other — we  constantly  have  conflicting  evidence  as  to  whether  a 
vessel  was  on  one  bow  or  the  other,  or  one  or  more  points  on 
this  or  that  bow— but,  if  you  think  that  any  risk  appeared,  it  is 
then  our  duty  to  apply  the  rules  of  the  statute  (i).     Some  part 
of  the  argument,  as  in  previous  cases,  turned  upon  the  sup- 
position that  the  statute  was  peremptory  that,  immediately  upon 
sighting  another  ship  coming  towards  you,  you  were  to  port 
your  helm;  but  there  are  no  such  words  in  the  statute,  and 
common  sense  requires  that  when  you  see  a  vessel  at  a  con- 
siderable distance,  a  reasonable  time  must  be  taken  to  consider 

{a)  Vide  Appendix,  No.  I.  (A)  Set'  The  Eiicssotif  p.  38. 
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1856.       what  course  ought  to  be  pursued,  and  then  a  prompt  execution 
^^^llt. of  what  you  may  think  to  be  right  must  follow.    Both  parties 


are  bound  to  act  on  the  presumption  that  the  statute  will  be 

obeyed  by  the  other,  the  confusion  otherwise  would  be  endless. 

Facts  of  the      As  to  the  facts  of  the  present  case,  it  appears  from  the  evidence 

^^''^  of  Clayton,  the  chief  mate,  who  was  in  charge  of  the  Josephine 

Willis  at  the  time,  that  he  mistook  the  light  of  the  Mangerton, 
when  first  reported,  for  Dungeness  light,  and  thereupon  star- 
boarded the  helm,  and  brought  the  ship  one  point  nearer  the 
wind.  About  a  minute  after  the  helm  had  been  steadied,  he, 
standing  on  the  starboard  side  of  the  poop,  saw  a  red  light,  and, 
immediately  after,  a  green  one,  and  then  knew  that  a  steamer 
was  rapidly  approaching;  but  as  the  green  light,  according  to 
his  statement,  was  from  three  to  three  and  a-half  points  on  his 
starboard  bow,  he  considered  himself  justified  in  keeping  the 
Josephine  Willis  on  her  course.  Presently  he  lost  the  green 
light,  and  saw  that  the  steamer  had  ported  her  helm,  and  was 
rapidly  altering  her  course,  and  then  he  ordered  his  helm  to  be 
put  hard  down.  When  he  first  distinguished  the  coloured  lights 
he  considers  that  the  steamer  was  about  half  a  mile  distant 
from  the  Josephine  Willis,  and  that  in  about  two  minutes  from 
that  time  the  collision  took  place.  I  must  ask  you  whether  you 
are  of  opinion  that  the  Josephine  Willis  was  to  blame  for  star- 
boarding her  helm  on  the  occasions  on  which  she  is  said  to  have 
done  so ;  and  whether  she  ought  not,  under  the  circumstances, 
at  some  time,  to  have  ported  her  helm  ?  It  will  also  be  for  your 
consideration  whether  the  light  at  her  bowsprit  end  was  of  a 
proper  description.  With  regard  to  the  Mangerton,  the  only 
question  is,  whether  her  helm  was  sufficiently  ported  when  she 
first  distinguished  the  Josephine  Willis ;  the  charge  against  her 
is,  that  she  ported  her  helm  at  too  late  a  period  to  be  of  any  use. 

After  consultation  with  the  Trinity  Masters,  the  learned  Judge 

said : — The  gentlemen  by  whom  I  am  assisted  are  of  opinion 

Barque  to         that  the  Josephine  Willis  was  to  blame  for  not  porting  her  helm 

hav^/myrted.    ^^^^  *^®  ^^  %^*  ^^  ^^^  Steamer  was  seen ;  that  her  own  light 

was  not  in  accordance  with  the  Admiralty  regulations  for  vessels 
under  way,  and  that  this  contributed  to  bring  about  the  collision ; 
if  she  had  shown  a  proper  light,  the  Mangerton  might  have 
ported  her  helm,  or  stopped  her  engines  sooner :  they  are  of 
opinion  that  the  Mangerton  was  not  to  blame.  I  must  pro- 
nounce against  the  Josephine  Willis  in  both  suits. 

jP.  Clarksorij  proctor  for  the  Josephine  Willis. 

Toller  for  the  Mangerton. 
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1856. 

June  80. 
July  I. 


In  t^e  Sribs  Council. 

Present — ^The  Right  Hon.  Sir  J.  L.  K night  Bbuce. 

The  Right  Hon.  Sir  Oborob  James  Turner. 
The  Right  Hon.  Sir  John  Patteson. 
The  Right  Hon.  Sir  John  Dodson. 

THE  DUMFRIES,  Thompson,  Master. 

ON  APPEAL  FROM  THE  HIGH  COURT  OP  ADMIRALTY. 

Ship — Collision — Rule  of  the  Sea  on  Vessels  approaching, 

C.  was  steering  north,  with  a  fair  wind  from  the  south-west,  D.  was  on  the  star- 
board tack  close-hauled ;  the  rule  of  the  sea  being  in  such  a  case,  that  C. 
should  go  astern  of  D. :  Held,  notwithstanding  the  296th  section  of  the  Mer- 
chant Shipping  Act,  that  D.  was  entitled  to  keep  on  her  course,  presuming 
that  C.  would  give  way  to  her ;  and  that  C.  not  having  seen  D.  till  it  was  too 
late,  and  then  ported  her  helm,  which  led  to  a  collision,  C.  was  not  entitled 
to  recover. 

THIS  was  an  appeal  from  a  sentence  of  the  High  Court  of 
Admiralty  (a).  This  suit  had  been  promoted  in  the  latter 
Court  by  the  owner  of  the  schooner  Christina  and  Maria,  against 
the  owners  of  the  Dumfries,  to  recover  damages  for  the  total 
loss  of  the  former  vessel.  The  facts  are  sufficiently  stated  in  the 
judgment.  The  Court  below  condemned  the  owners  of  the 
Dumfries  in  damages  and  costs ;  who  thereupon  appealed.  The 
17  &  18  Vict.  c.  104,  s.  296,  enacts,  that  **  whenever  any  ship, 
whether  a  steam  or  sailing  ship,  proceeding  in  one  direction, 
meets  another  ship,  whether  a  steam  or  sailing  ship,  proceeding 
in  another  direction,  so  that  if  both  ships  were  to  continue  their 
respective  courses  they  would  pass  so  near  as  to  involve  any 
risk  of  a  collision,  the  helms  of  both  ships  shall  be  put  to  port, 
so  as  to  pass  on  the  port  side  of  each  other ;  and  this  rule  shall 
be  obeyed  by  all  steam  ships,  and  by  all  sailing  ships,  whether 
on  the  port  or  starboard  tack,  and  whether  close-hauled  or  not, 
unless  the  circumstances  of  the  case  are  such  as  to  render  a 
departure  from  the  rule  necessary  in  order  to  avoid  immediate 
danger,  and  subject  also  to  the  proviso  that  due  regard  shall  be 
had  to  the  dangers  of  the  navigation,  and  as  regards  sailing 
ships  on  the  starboard  tack  close-hauled,  to  the  keeping  such 
ships  under  command." 

(a)  Vide  nqtrOf  p.  63. 
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1856.  Bay  ford  and  Forsyth  for  the  Appellant 

My  1. 


Temple^  Q-C.,  and  Addams  for  the  Respondent 

Judgment.  The  Right  Hon.  Sir  J.  Pattbson  : — ^This  case  presents,  as 

many  cases  of  collision  do,  very  considerable  difficulties  from 
Conflicting  evi-  conflicting  evidence  as  to  the  distance  at  which,  and  the  positions 
dence.  ^^  which,  the  respective  ships  were  first  seen  by  each  other ; 

points  upon  which  witnesses  are  very  often  found  to  be  inac- 
curate, without,  however,  incurring  any  just  imputation  of  wilful 
misrepresentation.  The  evidence  distinctly  shows  that  the 
Christina  and  Maria  was  sailing  with  a  fair  wind  from  the  south- 
west, and  steering  north ;  and  that  the  Dumfries  was  sailing  on 
General  rule  of  the  starboard  tack,  close-hauled.  The  general  rule  of  navigation 
navigauon.       j^  undoubted,  that  under  such  circumstances  the  Christina  and 

Maria,  having  the  wind  fair,  was'  bound  to  give  way  to  the 
Dumfries,  that  is,  to  go  astern  of  her,  as  we  interpret  the  expres- 
sion, to  ''get  out  of  her  way,"  which  in  this  case  she  might  easily 
have  done,  either  by  a  little  starboarding  her  helm,  or  even  by 
keeping  her  course  north,  if  she  had  seen  the  Dumfries  a  little 
sooner  than  she  is  said  to  have  done.  The  Dumfries,  on  the 
other  hand,  was  entitled  to  keep  on  her  course,  presuming  that 
the  Christina  and  Maria  would,  according  to  the  general  rule, 
give  way  to  her.  We  refer  in  this  case  to  the  general  rule ;  for, 
assuming  the  act  to  apply,  on  which  we  do  not  think  it  necessary 
to  give  any  opinion,  we  think  that  under  the  circumstances  the 
general  rule  cannot  be  disregarded,  having  regard  to  the  terms 
Proviso  of  the    of  the  proviso  in  the  act     Unfortunately  the  Christina  and 

Maria  did  not  see  the  Dumfries  until  the  vessels  were  so  near 
that  there  was  danger  of  collision,  and  then,  instead  of  giving 
way  to  the  Dumfries  by  starboarding  her  helm,  she  ported  her 
helm,  and  attempted  to  cross  the  hawse  of  the  Dumfries.  See- 
ing that,  the  Dumfries  also  ported  her  helm,  but  it  was  then 
too  late  to  avoid  the  collision.  The  Trinity  Masters  were  of 
opinion  that  the  Dumfries  was  solely  and  entirely  to  blame,  and 
that  for  not  having  ported  her  helm  at  an  earlier  period ;  and 
the  veiy  learned  judge  of  the  Court  of  Admiralty  adopted  that 
Opinion  of  the  opinion.  The  gentlemen— the  sailing  masters — whose  assistance 
sailing  masters.  ^^  have,  are  of  a  different  opinion,  and  consider  the  Christina 

and  Maria  entirely  to  blame ;  they  think  that  she  might  and 
ought  to  have  cleared  the  Dumfries;  that  less  than  half  the 
time  that  it  took  the  Christina  and  Maria  to  veer  from  north  to 
east,  which  they  are  of  opinion  she  did,  would  have  cleared  her 
had  she  hauled  her  wind,  and  passed  to  windward  h^  starboard- 
ing her  helm,  which  she  had  the  power  of  doing.    Their  Lord- 
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ships,  feeling  the  greatest  respect  for  those  who  decided  this        1856. 
case  in  the  Court  below,  have  nevertheless  to  determine  which        "^"^y  ^' 
of  these  conflicting  opinions  is  right;  and  it  is  not  without  much 
hesitation  that  they  have  come  to  the  conclusion  that  the  Chris- 
tina and  Maria  was  to  blame  in  this  case,  and  not  the  Dumfries. 
The  general  rule,  as  has  already  been  observed,  is  clear ;  and 
notwithstanding  that  the  evidence  is  conflicting  as  to  the  time 
at  which  the  Dumfries  showed  her  lights,  and  as  to  the  exact 
position  of  the  vessels,  their  Lordships  cannot  discover  that  the 
Dumfries  had  any  reasonable  ground  whatever  for  supposing 
that  the  Christina  and  Maria  would  not  give  way  to,  or  go 
astern  of  her  until  just   before  the  collision.    They  consider, 
therefore,  that  she  was  fully  justified  in  keeping  her  course,  and 
was  in  no  way  bound  to  port  her  helm  earlier  than  she  did. 
Under  these  circumstances,  their  Lordships  must  advise  her  Appeal  sus- 
Majesty  that  the  judgment  of  the  Court  below  ought  to  be  ^^^^' 
reversed ;  but  as  one  vessel  was  wholly  lost,  and  the  other  sus- 
tained much  injury,  and  as  the  case  is  attended  with  many 
difficulties,  they  are  of  opinion  that  no  costs  ought  to  be  allowed,  but  do  order  as 
either  in  this  Court  or  the  Court  below.  '®  ^^^' 

StokeSf  proctor  for  the  Appellant. 

Deacon  for  the  Respondent. 


In  t||e  9rib$  CounciL 

Present — The  Right  Hon.  Sir  J.  L.  Knight  Brucb. 

The  Right  IJon.  Sir  Georob  James  Turner. 
The  Right  Hon.  Sir  John  Patteson. 
The  Right  Hon.  Sir  John  Dodson. 

THE  MOBILE,  H.  Ponsonby,  Master. 
ON  appeal  from  the  high  court  of  admiralty. 

Skip — Collision — Licensed  Pilot  in  charge — Joint  Blame  of 
Pilot  and  Crew^-M  ^  18  Vict.  c.  104,  s.  388. 

Where  a  vessel  is  in  charge  of  a  licensed  pilot,  the  owners  are  not  exempted,  by  the 
Merchant  Shipping  Act,  from  liability  for  damage  caased  by  the  vessel, 
unless  the  damage  was  caused  exclusively  by  the  negligence  or  unskilfulness 
of  the  pilot,  and  there  was  no  blame  attributable  to  the  master  and  crew. 

THIS  was  an  appeal  from  a  sentence  of  the  High  Court  of      juiy  \,  z 
Admiralty,  in  a  suit  promoted  by  the  owners  of  Ae  brig 
Fenix,  for  damage  caused  to  their  vessel  in  a  collision  with  the 
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1856. 

July  ly  2. 


July  5. 

JudgmeDt. 

Mobile  ougbt 
to  have  given 
way. 


To  discharge 
owners,  blame 
must  rest  on 
pilot  solely. 


In  this  case 
second  mate 
while  in  charge 
of  vessel  also 
to  blame. 


Mobile,  on  19th  August,  1855(a).  The  Court  below  con^ 
demned  the  owners  of  the  Mobile  in  damages,  whereupon  the 
present  appeal  was  brought 

Addams  and  Shee,  Serjt,  for  the  Appellants,  contended  that 
as  their  vessel  was  in  charge  of  a  pilot,  whose  negligence  led  to 
the  accident,  they  were  not  liable. 

Sir  F.  TheriffeTy  Q.C.  and  Twiss  for  the  Respondent. 

Their  Lordships  were  assisted  by  Mr.  John  McDonald  and 
Mr.  James  Brown,  sailing  masters  in  the  Royal  Navy. 

The  Right  Hon.  Sir  J.  Pattbson  : — ^The  Mobile  in  this  case 
was  sailing  with  a  fair  'wind ;  the  Fenix  was  on  the  starboard 
tack,  close-hauled :  the  Mobile  therefore  ought  to  have  given 
way,  and  gone  astern  of  the  Fenix.  It  was  argued  that  she 
could  not  do  so,  because  a  schooner,  which  was  also  on  the  star- 
board tack,  had  suddenly  heaved  to  and  come  round,  and  that 
the  Fenix,  although  then  only  at  about  the  middle  of  the  fiill 
stream,  ought  to  have  done  the  same.  The  Trinity  Masters  and 
the  learned  Judge  of  the  Court  of  Admiralty  held  that,  notwith- 
standing these  circumstances,  the  Mobile  might  and  ought  to 
have  gone  astern  of  the  Fenix,  and  was  wholly  to  blame.  The 
gentlemen,  whose  assistance  we  have,  are  of  the  same  opinion, 
and  their  Lordships  concur  in  that  view.  But  there  was  a  pilot 
on  board  the  Mobile,  and  it  was  contended  that  he  was  acting 
in  charge  of  her,  and  that  the  danger  was  occasioned  by  his 
negligence,  so  that  the  owners  of  the  Mobile  are  discharged 
from  liability  under  the  388th  section  of  the  Merchant  Shipping 
Act  Now  the  law  is  clear,  as  laid  down  in  the  case  of  The 
Diana  (ft),  and  The  Christiana  (c),  that  to  discharge  the  owners 
the  pilot  must  be  solely  to  blame, — ^that  the  blame  must  rest 
on  the  pilot,  and  on  him  only.  In  this  case  the  pilot  had 
been  obliged  to  quit  the  deck  for  a  few  minutes.  He  had  left 
the  vessel  in  the  actual  charge  of  the  second  mate,  directing 
him  to  keep  his  course  north-east,  as  they  were  then  steer^ 
ing,  and  at  the  same  time  to  keep  clear  of  vessels.  He  did 
not  tell  him  in  so  many  words  that  this  direction  was  subject  to 
any  contingencies  that  might  occur.  But  such  was  the  fair  and 
obvious  meaning  of  his  direction.  While  the  pilot  was  below 
the  second  mate  was  acting  in  charge  of  the  vessel,  and  then 
occurred  the  circumstance  of  the  schooner  suddenly  heaving  to 
and  going  round.    The  mate  did  nothing  to  meet  thb  contin- 


(a)  See  p.  67. 


(b)  1  W.  Rob.  131 ;  4  Moore,  P.  C.  11. 
(r)  7  Moore,  P.  C.  160. 
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gency,  and  on  the  pilot's  return  to  the  deck  he  found  the  vessel  1856. 
in  a  very  critical  position,  with  reference  particularly  to  the  "^"^^  ^' 
FeniXy  and  advised  the  helm  to  be  put  hard  a-port.  Their  Lord- 
ships, with  the  advice  of  the  gentlemen  assisting  them,  think  that 
he  was  wrong  in  so  ordering ;  but  they  are  also  of  opinion  that 
the  mate  had  previously  done  wrong,  and  brought  the  Mobile 
into  a  critical  position,  by  allowing  her  to  get  too  close  to  the 
schooner  and  the  Fenix  which  were  on  a  wind.  Their  Lordships 
cannot  acquit  the  pilot  of  all  blame,  yet  they  are  clearly  of 
opinion  that  he  was  not  solely  and  only  to  blame;  and,  there- 
fore, according  to  the  decided  cases,  the  owners  of  the  Mobile 
are  not  exonerated.  Their  Lordships  will  report  to  her  Majesty, 
that  in  their  opinion  this  appeal  ought  to  be  dismissed  with 
costs,  and  the  cause  remitted. 

Clarksan  and  Son,  proctors  for  the  Appellants. 

W.  Rothery  for  the  Respondents. 


fn  i^t  Sttbs  Council. 

Present — ^The  Right  Hon.  Sir  J.  L.  Knight  Brucb. 

The  Right  Hon.  Sir  Georgb  Jambs  Turnbr. 
The  Right  Hon.  Sir  John  Pattsson. 
The  Right  Hon.  Sir  John  Dodson. 

THE  CLARISSE,  Brun,  Master. 

ON  APPEAL  FROM  THE  COURT  OF  ADMIRALTY  OF  THE  CINQUE 

PORTS. 

ON  the  2nd  of  August,  1855-,  the  Judge  of  the  Court  of  Ad-        /»/y  4. 
miralty  of  the  Cinque  Ports  delivered  the  following  judg- 
ment in  a  cause  of  salvage,  in  which  the  facts  of  the  case  are 
sufficiently  stated : — 

This  is  a  cause  of  salvage  promoted  by  various  sets  of  salvors  Judgment  de- 
against  certain  casks  of  tallow,  linseed,  gentian  root,  and  other  ph^ffimore.  ' 
property  belonging  to  a  French  brig  called  the  Clarisse.  The 
suit  was  instituted  in  the  Court  of  Admiralty  of  the  Lord  War- 
den of  the  Cinque  Ports  on  the  7th  of  December,  1864,  and 
I  agree  with  the  learned  counsel  who  spoke  last,  that  the  delay 
which  has  taken  place  is  much  to  be  lamented ;  but  that  delay  I 

8.  K 
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1856.  am  satisfied  the  learned  counsel  will,  on  reflection^  see  has  been 
^"^^  ^'  inevitable,  arising  from  uncontrollable  circumstances.  It  appears 
that  in  the  first  instance  the  Lord  Warden  appeared,  or  rather 
his  office  was  promoted  by  a  proctor,  which  is  in  accordance 
with  the  practice  of  that  Couil,  and  the  object  of  which  is  to 
secure  the  property  of  vessels,  much  in  the  same  maiuier  as  the 
receivers  of  droits  secure  the  property  of  vessels  in  other  cases 
in  this  kingdom.  The  Lord  Warden  being  advised  that  this 
was  not  a  case  of  derelict,  the  salvors  appeared  for  themselves, 
and  claimed  what  remuneration  the  Court  might  think  fit  to  give. 
Now  in  that  advice,  which  the  Lord  Warden  received  as  to  this 

It  is  no  case  of  case  not  being  one  of  derelict,  I  entirely  agree;  I  think  that 
^^'^^  the  learned  counsel  who  appears  for  tlie  owners  has  most  cor- 

rectly stated  the  law  with  respect  to  derelict.  There  must  be 
no  spes  recuperandi,  and  no  animus  revertendL  I  think  it  will 
appear,  from  the  short  statement  I  am  about  to  make,  that  both 
these  ingredients  of  derelict  are  wanting.  There  arise  two  ques- 
tions in  this  case  :  first,  whether  it  be  a  case  of  derelict  at  all ; 
and,  secondly,  to  whom  salvage  remuneration  is  to  be  granted. 
I  have  already  said  that  I  do  not  conceive  this  is  a  case  of 
derelict.  The  law  is  clearly  laid  down  by  Lord  Stowell  in  the 
Aquilla  (a),  where  he  said,  'Mt  is  sufficient  if  there  has  been 
an  abandonment  at  sea  by  the  master  and  crew  without  hope 
of  recovery ;  I  say  without  hope  of  recovery,  because  a  mere 
quitting  of  the  ship,  for  the  purpose  of  procuring  assistance 
from  shore,  or  with  an  intention  of  returning  to  her  again,  is 
not  an  abandonment/'  Now  it  is  sworn  distinctly  by  the 
master  that  he  went  on  shore  for  the  purpose  of  procuring 
assistance.  The  same'  fact  is  deposed  to  in  the  affidavit  of  one 
of  the  salvors.  It  is  also  in  evidence  that  the  mate  did  ac- 
tually return,  though  after  the  lapse  of  considerable  time.  Now 
under  these  circumstances  I  am  clearly  of  opinion  that  it  is 
not  a  case  of  derelict.  It  may  be,  as  the  learned  counsel  for 
the  salvors  said,  that  in  the  allotment  of  salvage  that  may  make 

but  a  salvage     but  very  little  difierence.    It  has  not  been  attempted  to  be  denied 

siderable  merit  ^^^^  ^^^  service,  by  whomsoever  performed,  was  one  of  great 

merit.  This  vessel  struck  on  the  Girdler  Sand  on  the  16th  of 
November  last  year,  and  on  the  18th  she  had  gone  to  pieces. 

State  of  the  Upon  the  15th  her  state  was,  I  think,  as  described  in  the  affi- 
davits, partly  of  the  master  and  partly  of  others,  that  at  seven 
o'clock,  having  struck  on  the  sand  at  6  a.m.,  she  had  five  feet 
and  a  half  water  in  her  hold,  and  no  doubt  that  when  the  Liberty 
came  to  her  assistance  she  gladly  availed  herself  of  that  assist- 

(«)  1  C.  Rob.  37. 
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ance,  and  the  master  and  crew  all  left  the  ship  and  went  on  1856. 
shore.  Now  it  is  contended  that  the  salvage  remuneration,  which  ^^^^  ^' 
it  is  admitted  must  be  awarded,  ought  to  be  divided  amongst  the  Various  parties 
following  parties,  namely,  amongst  certain  smacks  and  luggers 
from  Colchester,  certain  vessels  of  the  same  kind  from  Margate, 
certain  vessels  of  the  same  kind  from  Whitstable,  and  certain 
vessels  of  the  same  kind  from  IVIilton.  On  the  other  hand  it  is 
contended  that  the  only  real  salvors  in  this  case  are,  one  vessel 
from  Colchester,  namely,  the  Liberty,  one  from  Margate,  the 
Mary,  and  certain  other  smacks,  which  are  mentioned  in  the 
affidavit  of  Mr.  Gann,  the  master  of  the  smack  Mandamus. 
Now  I  am  very  clearly  of  opinion,  that  the  pre-eminent  reward  Salvage  of  life 
for  salvage  in  this  case  is  due  to  the  Liberty,  and  for  this  reason ;  me?it.**" 
— it  is  perfectly  clear  that  it  was  owing  to  the  agency  of  the  claim  of  the 
Liberty  that  the  lives  of  all  the  persons  on  board  the  French  ^^^^^y- 
vessel  were  saved.  It  is  perfectly  true  that  previously  to  the 
passing  of  a  recent  statute  that  would  not  have  been  itself  a  title 
to  salvage  reward,  though  I  conceive,  coupled  with  other  cir- 
cumstances, such  as  the  salvage  of  property,  even  then,  it  would 
have  had  considerable  weight.  In  the  17th  k  18tb  Vict.  c.  104 
(the  Merchant  Shipping  Act),  there  is  a  distinct  provision  for 
such  services.  The  458th  section  says,  that  salvage  is  to  be 
granted  for  services  rendered  by  persons  "(l)in  assisting  any 
ship  or  boat  in  distress ;  (2)  in  saving  the  lives  of  the  persons 
belonging  to  such  ship  or  boat;  and  (3)  in  saving  the  cargo 
or  apparel  of  such  ship  or  boat  or  any  portion  thereof."  The 
next  section  says,  "  Salvage  in  respect  of  the  preservation  of  the 
life  or  lives  of  any  person  or  persons  belonging  to  any  such  ship 
or  boat  as  aforesaid,  shall  be  payable  by  the  owners  of  the  ship 
or  boat  in  priority  to  all  other  claims  for  salvage."  It  is  quite 
true  this  Act  did  not  come  into  effect  till  the  1st  of  May  this 
year.  I  have  had  some  little  doubt  in  my  own  mind  as  to 
whether  it  was  applicable  to  the  present  case,  but  inasmuch  as  it 
did  come  into  operation  before  the  decision  is  given,  I  must 
consider  the  principle  as  binding  upon  me.  I  must  consider  that 
the  Liberty  coming  up  at  the  time,  as  described  in  the  affidavit 
of  John  Glover,  which  enabled  her  to  save  life,  is  entitled  to  a 
far  larger  sum  of  salvage  than  the  other  smacks  and  vessels.- 
The  evidence  of  John  Glover,  the  master  of  the  Liberty,  has  been 
read  by  both  the  learned  counsel,  and  it  is  not  necessary  to  go 
through  it  again.  The  point  will  not  be  disputed.  He  says, 
"There  was  a  leak,  and  the  pumps  had  been  set  to  work."  He 
then  states,  "That  the  crew  were  got  on  board  the  smack,"  and 
goes  on  to  say,  "The  smack  Mandamus  then  came  up,  and  this 
'  deponent  went  on  board  of  her  and  entered  into  an  agreement 
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1866. 

July  4. 


Agrees  to  shut 
in  with  the 
Mandamus. 


Alleged  unne< 
cesaary  inter- 
vention t>f 
other  salvora. 


These  latter 
were,  however, 
if«/acto  salvors; 


and  the  first 
salvors  were 
not  in  continu- 
ous  possession. 


with  the  captain  to  shut  in  with  him,  and  he  then  left  some  por- 
tion of  his  crew  on  board  of  her  in  charge  of  the  hrig,  and  with 
orders  to  board  her  as  soon  as  the  sea  would  permit"  The  claim 
of  the  next  vessel  to  be  considered  will  be  that  of  the  Mandamus, 
and  it  is  perfectly  clear  from  the  affidavit  made  by  the  master  of 
the  Mandamus,  which  substanf  ially  confirms  the  affidavit  of  John 
Glover,  that  they  were  the  first  persons  who  were  in  possession  of 
this  ship,  and  who,  as  they  swear,  without  the  assistance  of  the 
other  smacks,  would  have  been  able  to  preserve  all  the  valuable 
cargo.  They  agree,  in  what  is  called  in  the  phrase  of  that  part  of 
the  country,  to  ''shut  in,"  that  is,  to  shut  out  all  other  persons  and 
include  themselves  only,  to  undertake  the  whole  management 
of  the  affair.  There  is  distinct  evidence  as  to  what  the  other 
vessels  were  with  whom  they  engaged,  a  list  of  them  is  given, 
and  the  learned  counsel  for  the  owners  contends  that  they  are 
alone  entitled  to  salvage.  It  is  sworn,  that  they  would  have  been 
suflBcient  to  preserve  the  whole  of  the  cargo  in  this  case,  and 
that  not  only  no  assistance  was  given,  but  positive  mischief  was 
done  by  the  interference  of  others.  It  has  been  said  that  there 
is  a  known  rule  in  this  Court  that  there  attaches  to  priority  of 
service  a  right,  which  right  excludes  all  other  persons  from  in- 
terfering in  any  way  with  the  right  acquired  by  priority  of  ser- 
vice. The  Colchester  men  are  charged  with  having  sinned  against 
that  rule,  not  by  the  violence  of  their  conduct,  but  by  their  in- 
tervention ;  but  the  Margate  men  are  charged  with  violating  it 
both  by  their  intervention  and  by  the  violence  of  their  conduct. 
The  Court  finds  itself  in  some  difficulty  as  to  this  part  of  the 
case.  In  the  first  place,  it  is  evident  that  one  of  the  most 
material  parts  of  the  case  is  wanting,  namely,  the  evidence  of 
Lloyd's  agent;  and  secondly,  there  is  a  large  de  facto  proportion 
of  the  casks  salved  by  those  who  are  accused  of  unnecessary 
intervention,  namely,  by  the  Margate  and  the  Colchester  men. 
The  Margate  men  alone,  according  to  a  statement,  the  truth  of 
which  is  not  denied,  but  which  is  admitted  on  both  sides,  appear 
to  have  saved  1,638/.  13*.  2d,  worth  of  property.  In  the  next 
place,  it  must  be  borne  in  mind  that  though  these  salvors,  it 
must  be  admitted,  were  in  prior  possession,  yet  they  were  not 
in  continuous  possession.  The  state  of  the  weather  at  the  time, 
and  the  state  of  the  sea  rendered  that  impossible.  It  would  be 
carrying  the  doctrine  further  than  I  have  seen  it  done,  were  I  to 
hold  that  where  the  services  are  necessarilv  intermittent,  it  is 
not  competent  to  other  persons  in  the  interim  to  come  in 
and  act  as  salvors.  It  must  always  be  a  question  of  circum- 
stances. It  is  not  difficult  to  see  that  such  a  doctrine  as  that 
which  is  here  contended  for,  if  carried  to   the  extreme,  might 
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lead  to  the  loss  of  tfie  property  itself.     Lastly,  it  must  not  be        1856. 

left  out  of  consideration  that  the  vessel  was  at  this  time  ac-  "^    — 

tually  going  to  pieces,  and  that  she  did  go  to  pieces  on  the  18th. 

Now,  finding  my  way  as  I  best  can  to  what  I  conceive  to  be  the  Misconduct  of 

justice  of  this  case,  I  intend  not  wholly  to  exclude  the  Margate  oiarked  by      ' 

men  or  the  Colchester  men,  but  to  mark,  especially  in  the  case  dimiuution  of 

of  the  alleged  Margate  salvors,  the  opinion  of  the  Court  with 

respect  to  their  conduct,  by  a  considerable  diminution  of  the 

salvage  awarded  to  them  as  compared  with  that  which  the  Court 

will  think  it  its  duty  to  give  to  others.     It  is  admitted  in  this  case 

that  the  whole  amount  of  the  property  upon  which  the  Court 

has  to  operate  is  6,050/.      There  has  been  no  sum  stated  at 

which  the  action  has  been  entered,  which  appears  unusual,  and 

some  complaints  were  made  that  bail  was  not  taken.     I  am  not 

aware  whether  bail  was  offered  or  refused,  but  I  assent  to  many 

of  the  observations  which  have  been  made  by  the  learned  counsel 

for  the  owners,  with  respect  to  the  improvement  which  might 

be  made  in  the  Admiralty  Court  of  the  Cinque  Ports,  and  which 

I  hope  to  have  the  honour  of  doing,  namely,  assimilating  the 

proceedings  here  more  to  those  of  the  High  Court  of  Admi* 

ralty  than  appears  at  present  to  be  the  practice.     At  the  same 

time  the  Court  naturally  looks  more  to  substantial,  though  rough 

justice,  than  to  the  formality  of  the  proceeding.     I  am  aware  of 

the  advantage  of  introducing  an  act  on  petition,  which  is  simple, 

economical,  and  furthers  the  ends  of  justice.     I  purpose  to  allot 

out  of  the  sum  of  6,050/.  the  sum  of  1,280/.     I  purpose  to  allot 

to  the  Liberty,  the  salvor  of  the  lives  of  these  parties,  460/.;   to 

the  other  Colchester  smacks  320/. ;  to  the  Whitstable  smacks 

320/.;  to  the  Margate  smacks  100/.;  to  the  lugger  Mary  30/.; 

and  to  the  Milton  smacks  50/.     I  think  that  will  make  the  sum 

of  1,280/. 

Dr.  Jenner.     To  the  Liberty  460/.  ? 

The  Court.— Yes;  separate  from  the  other  Colchester  men. 
The  sum  is  considerable;  though  this  vessel  was  not  a  derelict, 
it  was  everything  but  a  derelict.  The  season  of  the  year,  the 
state  of  the  weather,  the  promptitude  of  the  service,  and  the 
efficiency  of  the  succour,  are  all  circumstances  which  render  this 
a  case  of  salvage  of  a  most  meritorious  character. 

From  this  judgment  the  salvors,  with  the  exception  of  the  A])pealtothe 
Liberty  and  other  Colchester  boats,  and  the  Mary  and  the  jMilton  ^''^  ^"""^^ 
boats,  appealed  to  the  Judicial  Committee  when  tlie  decision 
appealed  from  was  affirmed,  with  a  slight  variation  as  to  the 
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1856.        apportionment^  but  without  costs,   in  the  following  judgment 
^JUJy^: delivered  by 

Judgment.  The  Right  Hon.  Sir  J.  L.  Knight  Bruce  : — Considering  the 

pf  thV^Court'of  ^'s^^s®  ^^^  danger  in  which  the  vessel  was  placed,  and  the  meri- 
Appeal  to  torious  nature,  so  far  as  some  of  the  salvors  were  concerned,  of 
judgment^f  the  ^^^  services  rendered,  their  Lordships  would,  in  all  probability. 
Court  below;  had  the  case  come  originally  before  them,  have  been  disposed  to 
especially  id      allow  a  greater  amount  of  total  remuneration.     It  is,  however,  a 

wilMsthejudcr-  ^^^^'^^  ^^^^f  ^^^  ^"®  ^^  great  utility,  particularly  with  reference 
ment  appealed  to  cascs  of  this  description,  that  the  difference  ought  to  be  very 
wtodtom!"  ^  considerable  to  induce  a  Court  of  Appeal  to  interfere  upon  a  ques- 
tion of  mere  discretion.  On  general  grounds  therefore  their  Lord- 
ships are  not  disposed  to  increase  the  amount  given  in  the  Court 
below.  The  Margate  smacks,  to  which  100/.  had  been  allowed, 
appeared,  so  far  as  their  Lordships  could  form  a  judgment,  to  have 
misconducted  themselves  greatly,  and  to  have  done  more  harm 
than  good;  and  had  they  not  been  joined  in  the  appeal  with  the 
other  Appellants,  to  whom  no  such  observation  applied,  their 
Lordships  would  have  been  disposed  to  take  away  one  half  of 
that  sum.  Their  Lordships,  however,  decline  to  interfere  in 
that  case  also.  Wilh  regard  to  640/.,  composed  of  two  sums 
of  320/.  each,  one  of  these  sums  should  be  allotted  exclusively 
to  the  nine  boats  which  arrived  at  the  wreck  on  the  15th  of 
November,  consisting  of  seven  boats  from  Whitstable,  and  the 
Prince  of  Orange  and  the  Unity;  the  other  320/.  must  be  ' 
divided,  per  capita,  between  the  remaining  Colchester  and  Whit- 
stable boats,  eleven  in  number.  There  will  be  no  costs  of  the 
appeal. 

Rothery^  proctor  for  the  Appellants. 

Tebbs  for  the  Respondents. 
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C||c  %\^  Court  of  fltHmtraltp. 
THE  CLEOPATRA,  W.  Paton,  Master. 

Steam  ships — Collision — Rule  of  Merchant  Shipping  Act  as  to 

porting  helm. 

The  C.  steamer,  steering  E.  |  N.,  on  a  clear  night  in  the  Sea  of  Marmora,  saw  the 
bright  and  green  lights  of  the  S.  three  points  on  her  starboard  bow,  distant  at 
least  three  miles.  She  starboarded  her  helm,  and  then  put  it  hard  to  starboard. 
The  S.  having  ported  her  helm  when  she  made  out  the  C,  a  collision  ensued. 

Held,  that  the  vessels  were  meeting  each  other  within  the  meaning  of  17  ft  18  Vict, 
c.  104,  s.  296,  and  the  C.  was  solely  to  blame  for  the  collision^  in  not  having 
ported  her  helm. 

THE  Simla,  a  screw  steam  vessel,  of  the  burthen  of  1,177  Facts  of  the 
tons,  with  two  engines  of  SlS-horse  power  each,  belonging  ^**' 
to  the  Peninsular  and  Oriental  Steam  Navigation  Company,  and 
the  Cleopatra,  a  steam  vessel,  of  the  burthen  of  1,452  tons,  pro- 
pelled by  two  engines  of  the  collective  power  of  250-horses,  the 
property  of  the  Canadian  Steam  Navigation  Company,  came 
into  collision  with  each  other  in  the  Sea  of  Marmora,  about 
forty  miles  to  the  westward  of  Constantinople,  at  1.60  a.m.  on 
the  14th  of  August  last.    The  Simla  was  bound,  in  ballast,  from 
Kosloo  Bay,  in  the  Black  Sea,  to  Beyrout,  calling  at  ScutarL 
The  Cleopatra  left  Malta  with  troops,  having  the  sailing  trans- 
port Talavera,  of  700  tons  burthen,  in  tow,  bound  to  Constanti- 
nople.   The  weather  was  fine  and  calm.     The  Simla  alleged  Statement  of 
that  she  descried  the  Cleopatra  distant  about  two  miles,  where-  *  *   ^"^  *' 
upon  she  ported  her  helm,  and  afterwards  put  it  hard  a-port, 
and  stopped  her  engines.    The  Cleopatra  continued  to  approach 
her  rapidly,  and  on  coming  within  hailing  distance,  with  her 
helm  hard  a*starboard,  she  was  loudly  hailed  to  port  it,  which 
she  did  at  the  last  moment.    The  engines  of  the  Simla  were 
then  turned   ahead,  in  order  that  the   Cleopatra,  if  she   had 
answered  her  helm  quickly,  might  have   gone  astern  of  the 
Simla;  but  the  helm  of  the  Cleopatra  was  shifted  too  late  to 
make  any  sufficient  alteration  in  her  course,  and  she  almost 
immediately  ran  stem  on  into  the  Simla,  and  did  her  considerable 
damage.     She  attributed  the  collision  to  the  Cleopatra,  on  first 
coming  in  sight  of  the  Simla,  starboarding  instead  of  porting  her 
helm.    The  Cleopatra  pleaded  that  she  discovered  the  Simla  Statement  of 
distant  from  three  to  four  miles,  bearing  about  three  points  on       Cleopatra, 
her  starboard  bow,  whereupon  Rhe  first  starboarded  her  helm, 
and  afterwards  put  it  hard  a-starboard.    That  the  Simla  neared 
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the  Cleopatra  at  the  rate  of  nine  knots  an  hour,  but  in  a  direction 
to  pass  well  clear  of  her  to  starboard,  and  then  suddenly,  when 
too  late,  ported  her  helm  and  attempted  to  pass  ahead  of  the 
Cleopatra,  thereby  rendering  a  collision  inevitable.  The  Cleo- 
patra's helm  was  immediately  put  hard  a-star board  and  her 
engines  stopped,  but  before  they  could  be  reversed  the  two 
vessels  came  into  contact,  in  consequence  of  which  the  Cleopatra 
sustained  considerable  damage.  She  denied  that  her  helm  was 
at  any  time  ported,  and  asserted  that  she  did  everything  in  her 
power  to  avoid  the  collision.  Cross  actions  were  entered  by 
the  respective  parties. 


The  Court  was  assisted  by  Captains  Elhrhy  and  Were. 


Jenner  and  Deane  were  heard  for  the  Simla. 


Addams  and  TSviss  for  the  Cleopatra. 


Judgment. 


Was  the  Cleo- 
patra  justified 
m  starboard- 
ing? 


Terms  of  the 
Act. 


Meaning  of 
those  terras. 


Dr.  Lushington,   addressing  the   Elder  Brethren,  said  : — 
Gentlemen,  I  will  first  request  your  attention  to  the  case  of  the 
Cleopatra,  and  the  question  which  I  should  wish  to  submit  to 
your  consideration  will  be  this,  whether,  taking  all  the  facts  to 
be  true  as  represented  on  behalf  of  the  Cleopatra,  she  was  jus* 
tified  in  adopting  the  measure  which  she  did  adopt — namely, 
starboarding  her  helm?     In   order  to  ascertain  this  question, 
it  appears  to  me  desirable,  in  the  first  instance — looking  at  the 
facts  which  are  stated,  and  I  may  almost  say  admitted,  on  both 
sides — to  see  whether  this  case  falls  within  the  provisions  of  the 
Act  of  Parliament,  or  whether  there  is  any  reason  to  make  it 
an  exception  therefrom.    The  Act  of  Parliament  directs  that 
'' whenever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding 
in  one  direction,  meets  another  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  another  direction,  so  that  if  both  ships  were 
to  continue  their  respective  courses  they  would  pass  so  near  as 
to  involve  any  risk  of  a  collision,'*  the  helm  shall  be  ported. 
Therefore  the  first  question  for  you  to  determine  is,  whether  you 
consider  these  two  vessels  to  have  been  so  meeting  each  other 
as  to  come  within  the  true  construction  of  the  statute  ?    Accord- 
ing to  my  view  of  the  statute,  the  meaning  is  this— whenever 
two  vessels  are  seen  from  each  other,  even  in  parallel  courses, 
provided  they  are  close  to  each  other,  or  in  any  course  so  that 
there  is  reasonable  probability  of  collision,  it  is  their  duty,  unless 
there  be  some  impediment,  to  obey  the  provision  of  the  statute. 
I  cannot  help  thinking,  assuming  it  to  be  true  that  the  Cleopatra 
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starboard  bow,   the  courses  of  these  vessels  being  directly  in      ^^^^  2- 

opposition  the  one  to  the  other,  the  course  of  the  Simla  being  The  vessels 
W.  I  S.,  and  the  course  of  the  Cleopatra  E.  }  N.,  I  cannot  help  ing"  within 
thinking  that  this  is  a  case  that  does  fall  within  the  intention  of  *^®"«  termB, 
the  Act  of  Parliament.     If,  indeed,  instead  of  being  seen  two  ^tfciw,  ifthe 
points  on  the  starboard  bow,  the  vessel  had  appeared  to  be  five  geen'the^green 
or  six  points  on  the  starboard  bow,  then  I  should  consider  that  ^^g]^^  fiveoniz 
these  two  vessels  were  not  meeting   each  other — which  is  the  sujlward  bow. 
term  used  in  the  Act  of  Parliament — but  were  rather  crossing 
each  other,  in  which  latter  case  other  and  different  considera- 
tions would  apply.     According  to  the  statement  which  is  made 
on    behalf  of  the    Cleopatra,   the   following  occurrences  took 
place : — "  James  Smith  reported  a  light  on  the  starboard  bow, 
and  at  the  same  time  deponent  himself  saw  two  lights,  to  wit, 
a  bright  and  green  light,  about  three  points  on  the  starboard 
bow  of  deponent's  ship,  and  distant  about  three  or  four  miles, 
and  which  deponent  immediately  knew   to   be  the   masthead 
and  starboard  lights  of  a  steam  ship."     The  Act  of  Parliament 
states  that  the  provisions  which   I   have  read  to  you  shall  be 
obeyed,  unless  there  be  circumstances  which  render  a  departure 
from  the  rule  necessary  in  order  to  avoid  immediate  danger ; 
therefore,  the  question  for  your  consideration  is,  whether  by  Were  the 
possibility  it  can  be  said  that  the  circumstances   of  this  case  gll^hTrfo"^^ 
rendered  a  departure  from  the  rule  necessary  to  avoid  imme-  render  a  de- 
diate  danger?     That  case  does  sometimes  arise  when  two  vessels  {hrrulc  ^^^ 
are  very  close  to  each  other,  and  it  is  impossible  to  comply  with  necessary? 
the  provisions  without  danger  being  incurred — that  is  a  clear 
exception.     When  two  vessels  are  seen  on  a  fine  night  such  as 
this — at  the  distance  of  two  or  three  miles  from  each  other— it 
appears  to  me  scarcely  possible  to  say  that  the  starboarding  of 
the  helm  was  requisite  in  order  to  avoid  immediate  danger,  because 
I  apprehend  if  both  vessels  had  obeyed  the  Act  of  Parliament, 
the  collision  must  of  necessity  have  been  avoided.    If  both  vessels  Danger  of 
saw  the  green  light  at  one  and  the  same  moment,  and  both  Jee'inff'the"*^^" 
starboarded  their  helms,  in  that  case  there  would  be  no  danger  green  light, 
of  collision ;  but  if  masters  of  ships  are  to  feel  themselves  at 
liberty  to  starboard  merely  because  they  see  the  green  light,  I 
fear  there  must  sometimes  happen  what  occurred  in  this  case. 
The  Cleopatra  saw  the  green   light  of  the  Simla  before  the 
Simla  saw  the  green  light  of  the  Cleopatra.     The  Cleopatra 
would  starboard  because  she  saw  the  green  light ;  the  Simla, 
not  seeing  the  green  light,  but  only  the  white  light,  might  port 
her  helm.     I  am  afraid  this  must  happen  both  from  the  various 
sizes  of  vessels,  the  condition  of  the  lamps,  and  even  the  state 


138  HIGH  COUllT  OF  ADMIRALTY. 

1856.  of  the  oil  with  which  they  were  supplied.  The  Act  of  Parliament 
Jugustz  jjQ^  having  been  complied  with,  the  only  question  I  can  properly 
put  to  you  is,  whether  the  circumstances  of  the  case  were  such 
that,  in  order  to  avoid  immediate  danger,  it  was  necessary  for 
the  Cleopatra  to  starboard  her  helm  ?  With  regard  to  the  case 
of  the  Simla,  it  does  not  appear  to  me  I  can  put  any  other 
question  than  this,  whether  you  think  there  was  any  delay  on 
the  part  of  the  Simla  in  taking  the  measures  which  the  Act  pre- 
scribed? 

Captain  JEUerby. — We  concur  in  opinion  that  the  blame  of 
the  collision  entirely  rests  upon  the  Cleopatra. 

The  Court  pronounced  against  her  in  both  actions. 

Middlilon,  proctor  for  the  Simla. 

jP.  Clarkson  for  the  Cleopatra. 


THE  DESPATCH,  J.  Cooper,  Master. 

Collision — Schooner  close-hauled  on  port  tack — Steamer  running 
ten  knots  an  hour  at  night  in  a  narrow  channel. 

A  steamer  going  ten  knots  an  hour  on  a  dark  night  up  the  Horse  Channel,  at  the 
entrance  of  the  Mersey,  sees  a  sail  three  points  on  her  port  bow,  less  than  half 
a  mile  distant    She  ported  her  helm,  but  did  not  ease  her  engines. 

Held,  that  the  steamer  was  in  fault  for  the  collision  which  ensued,  for  not  having 
stopped  or  eased  her  engines  when  she  made  out  the  other  vessel,  and  that 
maintaining  such  a  rate  of  speed  was,  under  the  circumstances,  unwarrantable. 

npHE  schooner  Glide,  of  the  burthen  of  142  tons,  proceeding 
-^  from  Amlwch,  in  ballast,  to  Liverpool,  and  the  steam-ship 
Despatch,  of  the  burthen  of  294  tons,  with  engines  of  120-horse 
power,  bound  from  Dublin  to  Liverpool,  came  into  collision  with 
each  other,  at  12.25  a.m.  on  the  14th  of  November  last,  about 
one  mile  from  the  North-west  Lightship,  at  the  entrance  to  the 
river  Mersey.  The  direction  of  the  wind  was  S.E.,  and  the 
weather,  according  to  the  schooner,  was  hazy,  but,  as  represented 
by  the  steamer,  dark  and  cloudy,  without  haze  or  mist.  The 
course  of  the  schooner  was  S.S.W. ;  of  the  steamer  E.S.E.    The 
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schooner  allied  that  she  was  close-hauled  on  the  port  tack^  and  1856. 
on  descrying  the  steamer  on  her  starboard  quarter,  distant  a  ^»g«*<  2- 
mile,  she  immediately  exhibited  a  light,  and  kept  steadily  on  her 
reach,  expecting  that  the  steamer  would  pass  under  her  stem, 
which  she  might  easily  have  done.  The  steamer,  however, 
which  was  proceeding  at  the  rate  of  nine  knots  an  hour,  ap- 
proached the  schooner,  without  any  alteration  in  her  course, 
until  within  the  distance  of  about  three  times  her  own  length, 
and  then,  instead  of  going  astern,  attempted  to  pass  ahead,  and 
thereby  rendered  a  collision  inevitable.  The  schooner  put  her 
helm  hard  a-port,  but  the  steamer  ran  athwart  her  hawse,  and 
struck  her  such  a  violent  blow  that  she  afterwards  foundered. 
The  steamer  represented  that  she  saw  the  schooner  three  points 
on  her  port  bow,  distant  from  a  quarter  to  half  a  mile.  The 
schooner  had  no  light  exhibited.  The  helm  of  the  steamer  was 
ported,  and  then  put  hard  to  port,  and  she  payed  off  several 
points,  but  the  schooner  ran  stem  on  into  her.  She  charged  the 
schooner  with  not  keeping  a  proper  look-out,  not  showing  a 
light,  and  not  porting  her  helm  in  sufficient  time. 

The  Court  was  assisted  by  Captains  Ellerby  and  Were, 

Addams  and  Twiss  were  heard  for  the  schooner. 

Bayford  and  Spinks  for  the  steamer. 

Dr.  Lushinoton,  addressing  the   Elder   Brethren,  said : —  Judgment. 
Gentlemen,  it  is  not  my  intention  to  trouble  you  with  the  details 
of  this  evidence,  but  the  first  question  which  I  would  submit  for 
your  consideration  is  one,  which  it  appears  to  me  has  not  been 
so  much  discussed  as  the  merits  of  it  deserved,  viz.,  whether 
the  Despatch,  being  a  steamer,  on  a  night  admitted  to  be  dark, 
was  justified  in  coming  up  the  Horse  Channel  at  the  rate  of  Rate  of  speed 
ten  knots  an  hour — a  rate  which,  according  to  her  own  evi-     ■*'*"*'^' 
dence,  was  so  rapid  that,  after  the  collision  had  occurred,  they 
were  not  able  to  stop  her  for  two  miles?     Secondly,  I  shall 
submit  for  your  consideration  whether  it  was  not  the  duty  of 
the  steamer  to  have  stopped  in  time  in  case  of  danger  or  difficulty 
(and   especially  her  duty,  being  a  steamer)  to  avoid  vessels 
which  she  might  meet  in  that  immediate  locality  ?     Her  master  Evidence  of 
deposes  as  follows :— "  When  I  first  saw  the  Glide,  I  should  ^"^  "•■^' 
judge  she  was  two  or  three  points  on  our  port  bow.     It  was  so 
dark  that  I  could  not  make  her  out,  even  with  the  aid  of  the 
glasses  I  had  with  me;  neither  could  I  judge  her  distance  from 
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^^ '. a  mile  distant.     I  could  not  make   out   which  way  she   was 

standing.  As  soon  as  ever  I  saw  the  Glide,  I  told  the  man  at 
the  wheel  to  put  the  helm  to  port,  and  then,  in  about  thirty 
seconds,  to  put  it  hard  a  port."  The  same  witness  on  interro- 
gatory, said, — "  The  way  of  the  Despatch,  when  going  at  full 
speed,  could  not  be  stopped  entirely  before  she  had  run  two 
miles,  without  reversing,  or  one  mile,  the  engines  being  re- 
conduct of  the  versed."     With  regard  to  the  case  of  the  Glide  herself,  it  has 

been  contended  before  the  Court,  first,  by  Dr.  Bayford,  that 
the  evidence  of  their  witnesses  is  inconsistent;  and,  secondly, 
by  Dr.  Spinks,  that  this  case  necessarily  comes  under  the 
Act  of  Parliament,  and  that  the  Glide  did  not  do  what  she 
ought  to  have  done,  looking  to  the  contents  of  that  statute, 
and  therefore  is  not  entitled  to  recover.  With  respect  to  the 
inconsistency  of  the  evidence,  no  doubt  in  the  particulars 
pointed  out  by  Dr.  Bayford  he  is  perfectly  correct;  but  I  must 
confess  to  yo.u  there  are  no  greater  discrepancies  than  naturally 
might  have  been  expected.  When  I  read  the  evidence  of  John 
Williams,  when  I  find  him  in  five  instances  speaking  of  different 
events,  and  with  respect  to  each  using  a  quarter  of  a  minute, 
though  I  believe  he  did  not  intend  to  deceive  the  Court,  yet  I 
think  it  is  impossible  to  say  that  his  is  a  remarkably  intelligent 
statement,  and  therefore  we  may  leave  him  out  of  the  question. 
He  does  not  appear  to  me  to  prove  the  case  on  behalf  of  the 
Glide,  or  to  establish  anything  of  importance.  Assuming  for  the 
moment  that  the  Glide  should  be  subject  to  the  provisions  of 
the  Act  of  Parliament,  according  to  her  own  statement  she 
showed  a  light  as  soon  as  she  perceived  the  steamer,  and  after- 
wards, when  she  found  the  steamer  close  on  her,  she  ported  her 
helm.  If  you  think  there  was  negligent  delay  in  porting  the 
helm,  that  she  ought  to  have  adopted  that  measure  at  an  earlier 
period,  and  that  there  was  a  want  of  diligence  in  the  perform- 
ance of  that  duty,  you  will  hold  her  to  blame ;  on  the  other  hand, 
if  you  consider  she  did  all  that  could  reasonably  be  expected 
under  the  circumstances,  then  she  is  not  to  blame. 


Does  the  Act 
apply  ? 


And  was  she 
too  late  in 
porting  ? 


Opinion  of 
Trinity  Mas< 
ters : — steamer 
ought  to  have 
stopped. 


Captain  Ellerhy. — We  are  of  opinion  that  no  blame  attaches 
to  the  schooner ;  that  the  blame  rests  entirely  on  the  steamer ; 
that  it  was  her  duty,  on  first  observing  the  Glide,  to  have  eased 
and  have  stopped  her  engines,  not  to  have  gone  on  in  the  reck- 
less manner  she  did,  especially  in  a  narrow  channel  like  Horse 
Channel.  We  are  also  of  opinion  that  there  was  great  want  of 
humanity  on  the  part  of  the  master  of  the  steamer  in  not  having 
stopped  his  engines  immediately  to  see  to  the  safety  of  the  crew. 


THE  DESPATCH. 

He  must  have  known  some  accident  had  occurred  that  was  very 
dangerous. 

The  Court. — Of  course  the  judgment  will  be  against  the 
Despatch.  I  have  only  to  add^  that  I  concur  in  all  that  the 
Trinity  Masters  have  said  as  to  the  want  of  humanity  in  not 
going  back  to  look  after  the  crew  of  the  Glide.  I  had  made 
up  my  mindy  if  the  Trinity  Masters  had  been  of  opinion  that 
the  Glide  was  to  blame^  that  T  would  not  have  given  the  owners 
of  the  Despatch  their  costs. 

F.  Clarkson,  proctor  for  the  Glide. 

Tebbs  for  the  Despatch. 
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1856. 

August  2« 


THE  SOUTH  SEA,  W.  S.  Brett,  Master. 

The  South  Sea  and  the  Clara  Symes  came  into  collision  in  Hobson's  Bay,  in  Vic- 
toria; the  latter  was  so  much  damaged  that  her  master  thought  it  better  to 
sell  her  there  than  to  have  her  repaired.  Subsequently,  the  South  Sea  was 
arrested  by  warrant  of  this  Court,  and  condemned  in  a  suit  for  damage.  On 
reference  as  to  the  amount,  the  owner  of  the  Clara  Syroes  claimed  the  value  of 
his  vessel  previous  to  the  collision^  less  the  amount  produced  by  her  sale  :  he 
also  claimed  upwards  of  3,000/.  for  freight  which  she  might  have  earned  on  a 
cargo  from  Moulmein  to  England.  The  Registrar's  Report  found  that  the 
master  had,  in  selling  the  vessel,  acted  as  a  prudent  owner,  if  on  the  spot  and 
uninsured,  would  under  the  circumstances  have  done,  and  that  her  owner  con- 
sequently was  entitled  as  for  a  total  loss ;  that  though  the  charter-party  for 
the  voyage  from  Moulmein  to  England  had  been  sent  out  before  the  collision 
occurred,  yet  it  was  by  no  means  clear  that  the  Clara  Symes  would  have  been 
in  a  condition,  independently  of  the  collision,  to  have  carried  out  that  charter- 
party,  and  that  her  owners  were  not  entitled  to  the  freight  which  might  have 
been  earned.  The  Report  gave  interest  at  the  rate  of  4  per  cent  per  annum 
on  the  amount  pronounced  for,  from  the  date  of  the  collision  until  paid. 

This  Report  was  not  objected  to,  but  on  an  application  to  the  Court,  it  directed  the 
costs  occasioned  by  the  claim  for  freight  to  be  paid  by  the  owner  of  the  Clara 
Symes,  the  remainder  by  the  owners  of  the  South  Sea. 

THIS  was  originally  a  cause  of  collision,  promoted  by  the  Augwt  8. 
owner  of  a  vessel  called  the  Clara  Syraes,  against  the  ^^^^  ^^  ^^^ 
South  Sea.  It  appears  that  the  Clara  Syraes,  whilst  lying  at  her 
moorings  in  Hobson's  Bay,  in  the  colony  of  Victoria,  was,  on 
the  morning  of  the  1st  of  March,  1853,  run  foul  of  by  the  South 
Sea,  and  sustained  such  considerable  damage,  that  her  master 
was  induced  to  sell  her,  deeming  it  to  be  more  for  the  interest 
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1856.  of  his  owner  to  do  so,  than  to  have  her  repaired  at  Mel- 
j4ugtuis,  bourne.  No  proceedings  were  taken  against  the  South  Sea  in 
the  Colonial  Court,  but  upon  the  return  of  that  vessel  to  this 
country,  Mr.  Thomas  Ayre,  of  Bristol,  the  owner  of  the  Clara 
Symes,  arrested  her  by  warrant  from  this  Court,  in  a  cause  of 
collision.  And  on  the  24th  of  February,  1865,  the  Court  pro- 
nounced in  favour  of  the  Clara  Symes,  and  referred  the  accounts 
to  the  Registrar  and  Merchants  to  assess  the  damages.  An 
account  was  subsequently  brought  in  by  the  owner  of  the  Clara 
Symes,  in  which  he  claimed  the  whole  value  of  bis  ship  as  she 
was  before  the  collision,  and  the  expenses  occasioned  thereby, 
and  gave  credit  for  the  amount  realized  by  the  sale  of  the  ship 
and  stores.  He  also  claimed  a  sum  of  3,050/.  for  the  freight, 
which  it  was  stated  she  would  have  earned  for  the  conveyance 
under  a  charter-party,  of  a  cargo  of  timber  from  Moulmein  to 
England.  These  and  other  items  will  be  found  in  the  Schedule 
to  the  Report.  The  case  was  very  strongly  contested  before  the 
Registrar  and  Merchants  :  it  occupied  several  days;  and  amongst 
the  witnesses  examined  before  them,  viva  voce,  were  Mr.  Ayre, 
the  owner  of  the  Clara  Symes,  Captain  Brett,  the  master  of  the 
South  Sea,  and  Captain  Nicholas,  a  merchant  captain,  who  had 
surveyed  the  Clara  Symes  after  the  collision.  It  was  contended 
on  the  one  side  that  the  abandonment  of  the  Clara  Symes  was 
altogether  unnecessary,  and  had  been  done  with  a  view  to 
defraud  the  underwriters  in  this  country ;  that  she  might  have 
been  easily  repaired  at  Melbourne,  and  put  into  a  condition  to 
prosecute  her  voyage;  that  the  South  Sea,  which  was  in  a  much 
worse  condition  than  the  Clara  Symes  after  the  collision,  had 
been  so  repaired,  and  returned  to  this  country.  On  behalf  of 
Mr.  Ayre,  it  was  said,  that  the  repairs  could  not  have  been  done 
at  Melbourne ;  that  commercial  aflfairs  were  at  the  time  in  great 
confusion ;  that  money  could  not  be  borrowed  on  any  conditions; 
that  the  master  had  neither  money  nor  credit,  and  that  he  was 
unable  to  raise  money  even  on  bottomry  of  the  ship  to  repair 
her.  That  the  South  Sea,  after  the  collision,  in  consequence  of 
the  master's  inability  to  repair  her,  had  been  laid  up  as  a  store 
ship,  and  that  it  was  only  after  a  considerable  time,  and  with  the 
assistance  of  his  relations,  who  were  resident  in  Australia,  that 
Captain  Brett  had  succeeded  in  repairing  her.  And  it  was 
strongly  urged  that  the  question  was  whether  the  course  taken 
by  the  master  of  the  Clara  Symes  was  that  which  a  prudent 
owner,  if  on  the  spot  and  uninsured,  would  have  taken ;  and  if 
so,  that  the  owner  must  recover  for  a  total  loss.  As  to  the 
freight,  it  was  stated  by  Mr.  Ayre,  that  he  had  entered  into  a 
charter-party  for  the  conveyance  of  a  cargo   of  timber  from 
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Moulmein  to  England  by  the  Clara  Symes,  and  had  sent  it  by  1H66. 
post  to  the  master  of  that  vessel  before  the  collision  occurred,  ^»g«*<8- 
but  there  was  no  evidence  to  show  when  it  reached  him,  or 
whether  it  ever  reached  him  at  all.  And  it  was  contended,  in 
opposition,  that  even  before  the  collision,  the  Clara  Symes  had 
been  hired  to  carry  cargo  and  passengers  from  Melbourne  to 
London,  and  that  consequently  she  was  not  in  a  condition  to 
have  carried  into  effect  the  charter-party  for  the  conveyance  of 
a  cargo  of  timber  from  Moulmein  to  England.  The  principal 
authorities  referred  to  were  Manning  v.  Irving^  1  Common  Bench 
Reports,  168,  and  6  Common  Bench,  391 ;  Moss  and  others  v. 
Smith  and  another^  9  Common  Bench,  94 ;  Somes  v.  Sugnte, 
4  Carrington  &  Payne,  276  and  282;  and  Allen  y.  Sugruef8 
Barn.  &  Cresswell,  561.  The  Report  of  the  Registrar  and  Mer- 
chants bears  date  the  17th  of  June,  1856,  and  gives  the  follow- 
ing as  the  ground  upon  which  their  Report  was  based.  They 
say— 

"(1)  That,  looking  to  the  extent  of  the  damage  sustained  Regristrar's 
by  the  Clara  Symes  in  her  collision  with  the  South  Sea,  to  ^^ 
the  extreme  difficulty  that  existed  at  the  time  in  raising  money 
at  Melbourne  on  bottomry  even  of  sound  vessels,  looking  also 
to  the  fact  that  the  Clara  Symes  was  not  a  first  class  vessel, 
and  was,  as  appears  by  the  evidence,  unsound  in  parts,  and 
that  moreover  her  owner  was  unknown  and  consequently  with- 
out credit  at  Melbourne,— we  consider  that  the  master  exercised 
a  wise  discretion  in  abandoning  his  ship — we  think,  that  under 
the  circumstances  a  prudent  man,  if  on  the  spot  and  uninsured, 
would  probably  have  adopted  the  same  course,  and  have  de- 
clined to  repair  his  ship.  And  we  are  at  a  loss  to  conceive  on 
what  grounds  it  was  alleged  that  the  abandonment  was  made, 
with  a  view  to  defraud  cither  the  underwriters  or  the  owner  of 
the  South  Sea,  seeing  that  the  Clara  Symes  does  not  appear  to 
have  been  insured  to  her  full  value,  and  that  her  owner  could  not 
at  the  time  of  such  abandonment  have  known  that  the  South  Sea 
would  have  returned  to  this  country  so  as  to  have  enabled  him 
to  institute  proceedings  against  her. 

"  (2)  That,  as  regards  the  charter-party  for  the  conveyance  of 
a  cargo  of  timber  from  Moulmein  to  this  country,  it  appears 
from  the  evidence  produced,  that  the  master  of  the  Clara  Symes 
had  abandoned  his  voyage,  and  had  laid  on  his  vessel  for  London 
long  before  the  said  charter-party  could  have  been  received  by 
him,  if  indeed  it  ever  reached  him  at  all.  That  it  is  consequently 
very  doubtful  whether  the  master  could  have  carried  out  the  said 
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1866. 

August  8. 


charter-party,  even  had  the  collision  in  question  in  this  cause 
never  occurred.  That,  on  the  other  hand,  thei*e  is  no  evidence  to 
show  whether  any,  and  if  any,  what  profit  would  have  been 
realized  by  the  owner  on  the  return  voyage,  had  the  vessel  come 
direct  to  this  country.  In  lieu,  therefore,  of  the  claim  for  freight, 
we  have  thought  fit  to  allow  interest  at  the  usual  rate,  on  the 
amount  reported  due  from  the  1st  day  of  March,  1853,  the  day 
of  the  collision.  At  the  same  time  we  would  observe,  that  we  do 
not  impute  any  blame  to  the  owner  for  having  made  a  claim  for 
the  amount  of  freight  in  question,  inasmuch  as  he  might  very 
possibly  have  conceived  himself  to  be  justly  entitled  thereto." 


The  following  is  a  copy  of  the  Schedule  referred  to  in  the 
Report: — 


Claimed. 

£         £       9.    d. 

No.  I.  Value  of  ship    8,870    0    0 

2.  Charter  to  brings  home  a  cargo  of)     a  aqq 

timber  from  Moulmein    \      ' 

Leas  wagea  of  crew  and  charges  on  \    .  ^ -^ 

cargo    j      ' 

3,050    0    0 

3.  Expenses  incurred  after  the  collision,  and  in 

consequence  thereof,  as  set  forth  in  the  ex- 
hibit annexed  to  the  affidavit  of  Casbert 
James  Thomas 1,449  19    2 

Deduct  proceeds  of  ship  and  stores 

4.  Two  per  cent  on  Exchange   • 

5.  Messrs.  Duncan  and  Dunbar's  charges 

6.  Ditto  ditto  

7.  Ditto  exchange 

8.  Costs  of  maintaining  crew  after  the  collision . . 

9.  Two  per  cent,  on  exchange 0  17    5 

10.  Surveyor's  charges  omitted 13  13    0 

11.  Insurance  on  South  Sea 126    4    0 

12.  Arranging  accounts 6    6    0 

10,885    4  10 


13,369  19 

2 

7»532  11 

5 

3,002  4 

5 

3,066  13 

3 

10,367  14 

9 

4,465  18 

2 

30  19 

5 

80  19 

5 

37  18 

6 

37  18 

6 

33  18 

2 

33  18 

2 

27  13 

7 

27  13 

7 

240  0 

0 

201  0 

0 

Allowed. 

£      i. 
6,652    0 


d. 
0 


880  11     5 


6     6     0 


4,803  13  10 


With  interest  at  the  rate  of  4  per  cent,  per  annum  from  the  Ist  day  of  March, 
1853,  until  paid. 

The  Report  was  not  objected  to  by  either  side,  but  more  than 
one  half  the  claim  having  been  struck  out,  the  Court  was  now 
asked  to  condemn  the  owner  of  the  Clara  Symes  in  the  costs  of 
the  reference  to  the  Registrar  and  Merchants. 

Addams  for  the  South  Sea. 


Jenner  for  the  Clara  Symes. 
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Dr.  Lushington  eaid: — I  am  of  opinion  that  justice  will  be        1866. 
done  in  this  case  by  the  owner  of  the  Clara  Symes  paying  all      ^^^s^^  ^' 
the  costs  attending  the  claim  for  freight.    The  rest  of  the  costs  ^"^«««n*- 
must  go  in  the  usual  way,  and  must  be  paid  by  the  owner  of  the 
South  Sea* 


THE  GLASGOW,  otherwise  YA  MACRAW. 

Ship — Sale  by  Master  in  foreign  Port  without  express  authority 
—  Circumstances  necessary  to  its  validity. 

The  O.  reached  Savannah  in  March,  185d,  laded  a  cargo  of  timber,  and  in  April, 
before  she  cleared  the  mouth  of  the  river,  drove  ashore  in  a  huiricane ;  she 
was  got  off,  discharged  her  cargo,  and  was  surveyed ;  extensive  repairs  were 
found  necessary ;  neither  the  owner,  who  lived  at  Gloucester  in  England,  nor 
the  master  had  any  credit,  the  ship  was  uninsured,  and  money  could  not  be 
raised  on  bottomry ; — under  these  circumstances  the  master  sold  her  without 
any  express  authority  from  the  owner ;  she  was  repaired  by  the  purchasers, 
sailed  to  Liverpool,  and  was  arrested  there  a,(  the  suit  of  the  former  owners. 

Held,  under  the  circumstances,  that  the  sale  was  a  valid  one,  and  the  ship  was 
decreed  to  be  restored  with  costs  and  demurrage;  but,  in  such  cases,  the 
burden  of  proof  lies  upon  the  purchaser,  unless  the  sale  took  place  under  the 
decree  of  a  competent  Court. 

THIS  was  a  cause  of  possession,  brought  by  Charles  Jones,  /»4r  18> 
of  the  city  of  Gloucester,  sailmaker,  the  former  sole  owner  j^^t  1. 
of  the  barque  or  vessel  Glasgow,  otherwise  Ya  Macraw,  whereof 
Richard  Ward  was  formerly  master,  against  the  said  barque, 
her  tackle,  apparel  and  furniture,  and  the  freight  due  for  the 
transportation  of  cargo  laden  on  board;  and  against  John 
D.  Delanney  and  others,  of  Savannah,  in  the  state  of  Georgia, 
merchants. 

After  the  sale  at  Savannah,  as  stated  in  the  judgment,  she  was 
repaired  by  the  purchasers,  at  a  cost  stated  by  them  to  be 
17,362  dollars,  and  sailed  to  Liverpool,  where  she  was  arrested 
at  the  suit  of  her  former  owner. 

The  cause  was  argued  by  Robinson  and  Bayford  for  the 
foreign  purchasers. 

By  Addams  and  Twiss  for  the  former  British  owner. 

The  facts  of  the  case  are  sufficiently  detailed  in  the  judgment 

8.  L 
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1856.  Dr.  Lushington: — The  Court  has  in  this  case  to  consider 

^^'^'"^  *•_  whether  the  sale  by  the  master  of  a  British  ship  in  a  foreign  port 

Judgment.  to  ^  foreign  purchaser  is  valid,  such  sale  baring  been  made 

Master  gene-  without  any  express  authority  from  the  British  owner.     I  have 

rally  no  auto o-  j        v  j 

rity  to  sell  the    80  recently  declared  my  opinion  as  to  the  law  generally  appli- 

on?^  wiir^!?^^  ^^"^'^  ^  ^^®^  ^^  *'^*®  ^'°^»  ^^^  ^  ^^^  ^^^  *^S*^'"  advert  to  the 
tifyit  authorities  (a).    The  general  principle  sanctioned  by  maritime 

law  is,  that  the  master  has  not,  as  master,  any  authority  to  sell ; 
that  necessity  only  will  justify  such  a  sale,  and  render  the  trans- 
fer valid.  The  question  then  is,  as  to  the  existence  of  an  ade- 
quate necessity.  This  necessity  is  to  be  judged  of  by  all  the 
circumstances  :  I  will  mention  some  of  them.  1.  The  state  and 
condition  of  the  vessel ;  2,  consequences  of  not  proceeding  to 
sell;  3,  facility  of  communication  with  the  owner;  4,  the  re- 
sources of  the  master,  or  the  total  absence  of  all  resources;  5,  in 
some  degree,  too,  the  power  and  means  of  the  owner  to  avert 
a  sale.  I  conceive  that  the  law  inclines  against  sales  of  this 
Burthen  of  description,  and  throws  the  burden  of  strict  proof  upon  the  pur- 
purchaser^^      chaser,  for  it  is  his  duty  to  ascertain  the  authority  under  which 

the  master  acts,  or  the  circumstances  which  render  a  sale  im- 
peratively necessary;  and  from  this  proof,  save  where  there  has 
been  a  decree  by  a  competent  Court,  no  formality  can  release 
Facts  of  the      him.     It  appears  from  the  evidence  in  this  case  that  this  ship 
^*^*  was  purchased  in  Februaiy,  1854,  by  Mr.  Jones,  a  sailmaker  of 

the  city  of  Gloucester,  for  2,500/.,  and  that  in  November  he  sent 
her  under  a  charter-party,  which  is  not  produced  in  this  case, 
first  to  St.  Thomas's,  and  then  to  Savannah.  The  ship  was  built 
in  1836,  and,  according  to  the  letter  of  the  master,  dated  De- 
cember, 1854,  from  St.  Thomas's,  he  considered  her  to  be  a  good 
ship,  but  in  want  of  repair.  The  vessel  reached  Savannah  at  the 
end  of  February  or  beginning  of  March,  1855,  and  by  the  middle 
of  April  she  had  taken  on  board  her  cargo  of  timber,  and  had  a 
deck  load.  During  her  stay  at  Savannah  some  expenses  were 
incurred,  and  those  expenses  amounted  to  the  sum  of  446/. ; 
Master  without  there  is  no  evidence  that  Mr.  Jones  supplied  the  master  with 

any  credit  whatever,  in  any  shape,  for  defraying  the  expense  of 
any  necessary  outlay.  The  money  was  furnished  by  Messrs. 
Hunter  and  Ganuell,  who  were  not,  so  far  as  this  case  shows, 
originally  the  agents  of  Mr.  Jones :  how  they  came  to  be  em* 
ployed  is  rather  left  to  inference  than  shown  by  evidence ;  the 
best  conjecture  probably  is,  that  they  were  not  at  first  the  agents 
of  Mr.  Jones,  but  of  those  interested  in  the  cargo ;  or,  as  the 
master  must  needs  have,  applied  to  some  mercantile  house,  he 

(a)  Stgredo,  otherwise  Eliza  Camish,  I  Bed.  &  A  dm.  Rep.  36. 
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selected  them  himself:  for  this  sum  of  4462.  Messrs.  Hunter  and        1856* 
Gannell  drew  a  draft  upon  Mr.  Jones.    The  vessel  being  thus      '^'^^***^' 
prepared  to  prosecute  her  voyage,  reached  the  mouth  of  the 
river,  the  master  still  remaining  behind  in  the  city.     On  April 
21st,  unfortunately,  she  grounded  on  a  mud  bank  in  consequence 
of  a  hurricane,  and  though  she  was  got  off,  she  again  drove 
ashore,  from  which  position  of  peril  she  was  finally  rescued  and 
brought  to  anchor  under  the  pilot's  orders.    The  master  came  Ship  goes 
down  from  Savannah,  but  was  prevented  from  going  to  sea,  the  crew  refute  to 
crew  having  come  off  in  a  body  and  refused  to  do  so,  believing  proceed  in  her. 
the  vessel  not  to  be  seaworthy :  this  fact  is  stated  in  the  protest. 
Under  these  circumstances  the  master  had  necessarily  recourse 
to  a  survey,  and  he  appears  to  have  employed  very  proper  per- 
sons for  that  purpose,  fot  the  survey  was  made  by  two  of  the 
port  wardens,  who  are  duly  authorized  for  such  purposes,  by  a 
representative  of  Lloyd's  agent  and  by  a  master  shipwright;  and 
on  April*  27th  the  two  survivors,  the  others  having  been  unfortu-  Ship  surveyed, 
nately  drowned,  reported  that  they  found  the  vessel  leaking  badly,  mended  to'be 
which  rendered  her  unfit  in  her  present  condition  to  perform  the  unladen. 
voyage ;  they  recommended  her  to  be  discharged  and  taken  into 
the  dry  dock  for  further  examination.     A  very  long  delay 
occurred  before  anything  could  be  further  done  with  respect  to 
this  ship,  or  the  measures  advised  by  the  surveyors  carried  into 
execution.    The  difficulties  which  occasioned  this  delay  are  not 
stated  with  any  great  precision,  but  I  see  no  reason  to  impute 
any  negligence  in  this  respect  to  the  master,  much  less  to  cause 
me  to  entertain  any  suspicion  of  his  integrity.     First,  he  was 
unable  to  get  her  into  any  dock  at  all ;  and  secondly,  when  he  did 
get  her  into  the  floating  dock,  she  was  so  leaky  that  nothing 
could  be  done.    The  cargo  having  been  discharged,  a  new 
survey  was  made  on  June  20,  by  Mr.  Hone,  the  port  warden, 
who  had  surveyed  her  in  April,  and  the  ship  masters,  and  they 
state  in  detail  very  extensive  repairs  which  they  deemed  to  be 
necessary.    On  June  23,  a  fresh  survey  was  made  by  no  less  Surveyors  re- 
than  six  persons — two  port  wardens,  two  masters,  a  master  ship-  g^rSr sold.*' 
Wright,  and  Lloyd's  agent, — and  they  reported  that  it  would 
cost  more  to  repair  her  and  make  her  seaworthy  than  she  would 
be  worth  afterwards,  and  they  recommended  that  she  should  be 
sold  at  auction  for  the  benefit  of  all  concerned.     It  does  not 
appear  to  me  that  the  effect  of  this  report  is  materially  diminished 
from  the  circumstance  of  another  port  warden  and  a  master 
shipwright  being  of  opinion  that  by  placing  sister  kelsons  in  lieu 
of  taking  the  floor  timbers  out,  such  repair  would  make  her  sea- 
worthy to  carry  a  cargo  of  lumber  to  London ;  such  a  species  of 
repair  would  probably  be  less  expensive,  but  to  what  extent  I 
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Did  the  facts 
justify  the 
sale? 


Master  states 
the  vessel  to  be 
rotten. 


He  had  a 


1856.  have  no  means  of  judging.  The  result,  in  my  judgment  is,  look- 
jJMgust  8.  jj^g  ^^  ^jjg  persons  who  made  the  survey,  and  to  all  the  circum- 
stances, that,  so  far  as  regards  the  state  and  condition  of  the 
vessel  and  the  cost  of  repair,  credit  is  justly  due  to  the  report; 
but  whether  the  consequences  of  this  state  of  thin^  ought  to  be  a 
sale  of  the  vessel  is  subject  to  other  and  different  considerations. 
If  a  vessel  is  utterly  incapable  of  repair,  there  can  be  no  reason- 
able doubt  that  she  must  be  sold ;  but  if  capable  of  repair  at  all, 
the  propriety  and  validity  of  a  sale  must  be  judged  of  by  other 
considerations.  This  evidence  is  further  strengthened  by  a  letter 
written  by  the  master  to  his  owner,  dated  May  26,  1855,  in 
which  he  states  that  the  Glasgow's  bands  and  sundry  other  parts 
of  her  are  as  rotten  as  they  possibly  can  be ;  and  in  a  previous 
letter  of  May  18,  he  says,  **  the  vessel  is  as  rotten  as  a  pear, 
you  can  pick  her  to  pieces  with  your  finger  and  thumb ;  the  new 
deck  and  ceiling  was  put  in  her  just  to  sell  her ;  they  knew  what 
they  were  about  I  don't  think  that  is  anything  more  than  the 
sheathing  that  is  holding  her  together."  I  see  no  reason  to 
distrust  this  statement  of  the  master ;  so  far  as  I  can  judge,  it 
m  bringing  ^her  ^ould  have  been  more  for  his  interest  to^have  repaired  her  and 
home  than  in     brought  her  home ;  I  have  heard  no  cause  assigned  why  this 

selling  her.  ,,  ,  ,  ,  •    , ,     .     i-       .  /.    T  i 

would  not  have  been  the  probable  inclmation  of  the  master  and 
the  ordinary  course  that  a  master  would  pursue.  Against  that 
evidence  there  is  nothing  opposed  but  an  affidavit  of  three  of  the 
sailors,  and  these  affidavits  are  deprived  of  all  weight  by  the  fact 
of  two  of  the  persons  who  swore  them  having  sworn  in  the  pro- 
test that  the  crew  came  off  in  a  body  and  refused  to  go  to  sea  in 
the  ship,  in  consequence  of  her  having  become  very  leaky  even 
in  the  still  muddy  water  she  was  in.  As  to  the  carpenter,  on 
29th  June,  1855,  he  swore  that  he  had  closely  examined  the 
ship  and  that  she  was  decidedly  unseaworthy.  I  think,  then, 
that  one  of  the  circumstances  essential  to  the  validity  of  a  sale 
by  a  master,  namely,  the  unseaworthy  state  of  the  vessel,  and 
the  very  large  expense  which  would  be  indispensable  to  restore 
her,  is  proved ;  but  that,  as  I  have  already  observed,  is  only  one 
circumstance,  for  it  might  be,  from  the  amount  of  freight  or 
other  reasons,  that  it  would  not  be  to  the  advantage  of  the 
owners  that  the  vessel  should  be  sold.  By  this  time,  June  20th, 
a  very  large  expense  had  been  already  incurred.  I  have  no 
means  of  judging  how  far  such  expense  was  absolutely  neces- 
sary. The  sum  of  4,000  dollars  certainly  seems  large,  but  then 
I  am  to  recollect  that  there  was  the  expense  of  getting  the  vessel 
off  the  bank,  the  maintenance  of  the  crew,  the  survey,  and  more 
especially  the  charge  made  for  the  docks,  the  precise  amount, 
however,  is  not  material.     Now,  let  me  consider  what  would 


What  was  the 
amount  of 
freight  to  be 
earned? 
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have  been  the  probable  expense  of  repairing  this  vessel  and        1856. 
sending  her  to  sea.    The  estimate  for   the  repairs  is  11,600      ^^yw^s. 
dollars;  assuming  that  the  repairs  had  been  done  upon  the  more  What  the  pro- 
economical  proposition  mentioned  in  the  report,  still,  with  all  the  of  re*^ra?°** 
contingent  expenses,  I  think  it  would  have  been  impossible  that 
she  would  have  been  ready  for  sea  under  12,000  dollars.     We  Could  the  re- 
shall  presently  see  that  a  sum  of  not  less  than  3,5()0Z.  must,  in  Jale^beenX* 
some  way,  have  been  provided  for;  now  the  question  arises  tained  either 
whether  it  is  possible  that  such  a  sum  of  money  could  have  been  fi-onTTEM^ 
raised  at  Savannah,  or  was  likely  to  be  transmitted  from  Eng- 
land, or  if  not,  what  the  consequences  would  have  been  to  the 
owners  provided  the  ship  had  remained  in  her  unrepaired  state. 
Messrs.  Hunter  and  Gannell,  on  April  28th,  wrote  a  letter  to 
Mr.  Jones,  and  informed  him  of  the  disaster  that  had  happened 
to  the  ship,  and  they  add,  that  *'  as  the  disbursements  of  the 
vessel  may  be  heavy,  we  presume  that  you  will  open  a  credit  for  us 
in  New  York,  or,  if  you  prefer  it,  we  could  reimburse  ourselves 
by  a  bottomry  bond ;  we  wish  your  views  on  the  matter  and 
wait  your  instructions."    Mr.  Jones  was  already  informed  that  he 
bad  been  drawn  upon  for  446/.    There  was  also  another  letter 
written  about  the  same  time.    It  does  not  appear  when  precisely 
these  letters  were  received ;  but  there  was  one  letter,  and  one 
letter  only,  written  by  Mr.  Jones  to  Messrs.  H.  andG.,  and  that 
bears  date  June  1st.     Their  letter  of  April  28th  must  have  been 
received  at  Gloucester  before  May  18th,  because  on  that  day 
Mr.  Jones  writes  a  letter  to  the  master  and  tells  him  that  the 
Glasgow  is  totally  uninsured ;  he  says  he  must  defer  about  a 
letter  of  credit  till  next  mail.     "  Do  no  more  than  make  her 
tight  to  bring  her  home ;  if  the  ship  be  ready  before  I  send  out 
funds,  you  will  not  wait  a  minute,  but  give  a  bottomry  bond  on 
the  ship."   On  May  22nd  Mr.  Kendall,  who  was  the  agent  of  Mr. 
Jones,  writes  a  letter  to  the  master,  in  which  he  says,  **  You  hint 
at  the  possibility  of  condemnation ;  I  cannot  believe  such  a  thing 
likely  in  the  circumstances  of,  the  case,  except  the  information 
from  England  had  itiduced  you  to  do  it.     Get  the  ship  in  suffi- 
cient order  to  come  home  at  as  little  cost  as  possible ;  stop  every 
penny  that  you  can,  just  as  you  would  if  the  ship  was  your  own 
uninsured,  and  you  have  nothing  else  to  depend  upon.     Mr. 
Jones  cannot  open  an  uncertain  credit."    This  letter  is  confirmed 
by  one  written  by  Mr.  Jones  on  May  26.     It  must  be  observed 
that,  at  the  time  of  the  correspondence,  neither  Messrs.  H.  and 
G.,  the  master,  nor  Mr.  Jones,  knew  or  could  know  the  actual 
state  of  the  ship.     Messrs.  H.  and  G.,  in  the  belief  that  their 
draft  for  4462.  would  be  paid,  proposed  to  advance  what  might 
be  necessary  on  bottomry.     Mr.  Jones  refuses  to  open  any  letter 
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1856.       of  credit  for  either  Messrs.  H.  and  G.  or  the  master,  but  desires 

^*^^*}z the  master  to  take  up  merely  on  bottomry ;  and  he  had  reason 

Owner  refuses    to  Suppose  it  would  be  advanced  by  H.  and  G.    The  letter  to 
crcd?t°  *°^       ^'^  master,  declining  to  give  credit,  must  have  been  received 

before  the  sale  of  the  ship,  and  communicated  to  Messrs.  H. 
and  G.  Then  the  state  of  the  case  was  this— that  though  Mr. 
Jones  might  have  expected  some. advance  upon  bottomry,  yet  he 
lessened  that  chance  by  refusing  to  pay  the  draft  for  446/. : 
and  though  Messrs.  H.  and  G.  might  have  been  ready  to  make 
an  advance  upon  bottomry  to  a  certain  extent,  it  is  very  con- 
sistent with  probability  that  the  draft  being  repudiated,  and  the 
ship  not  seaworthy,  they  would  not  be  disposed  to  make  so  large 
Master  could     an  advance  as  circumstances  made  requisite.     It  is  perfectly 

m^ney^on  bot-   ^'^''  ^^^  ^'^  master  could  not  obtain  the  ifionies  necessary  in 
tomry  or  other-  any  view  of  the  case  by  bottomry,  or  otherwise,  to  bring  the 

ship  home  to  England,  even  supposing  that  a  less  expensive 
repair  might  possibly  have  been  substituted.  Then  what  alter- 
native was  left  him  ? — ^To  sell  the  ship,  or  to  allow  her  to  remain 
until  he  could  obtain  directions  from  the  owner.  Supposing  he 
had  adopted  the  latter  alternative,  seven  or  eight  weeks  must 
have  elapsed  before  he  could  have  received  an  answer,  and 
during  that  time  great  additional  expense  must  have  been  in- 
curred, and  the  ship  must  daily  have  deteriorated  in  value.  Now, 
assuming  a  bottomry  bond  to  have  been  taken,  it  must  have  been 

for  the  three  following  sums : — 

£      9.  d. 

The  expenses  prior  to  April  21 446    0    0 

„         after  stranding  and  before  sale     •    .      833    0    0 

„         of  repair  and  fitting  out      ....   3,617    0    0 

4,896    0    0 
„         premium  on  bottomry 500    0    0 

Total    •    .   6,396    0    0 

Per  contrsl  there  would  have  been : — 

The  freight 1,660  0  0 

The  value  of  the  repairs 3,617  0  0 

The  price  of  the  ship 655  0  0 

Total    .    •   5,922    0    0 


This  mis:ht  possibly  have  been  the  result  if  bottomry  had  been 
practicable ;  but  it  was  not :  and  had  the  ship  been  allowed  to 
remain,  I  think  that  not  only  the  whole  value  would  have  been 
consumed,  but  that  Mr.  Jones  would  have  been  left  largely 
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indebted  to  Messrs.  H.  and  G. ;  for  how  stood  the  account  on        1856. 
June  21?    The  ship  was  already  indebted  to  them  1,279/.,  and      ^'^^^ 
the  value  of  the  ship  was  only  655/.     Now  if  that  value  had  Expenses 
been  diminished  by  delay,  it  is  manifest  that  Mr.  Jones  would  ^7ater  than 
remain  a  great  debtor  to  Messrs.  H.  and  G.     If  money  could  value  of  ship. 
not  be  procured  on  bottomry,  it  is  clear  that  this  ship  could  not 
leave  the  Savannah,  for  according  to  the  law  prevailing  there —  Ship  liable  to 


and  the  same  now  exists  in  this  country  with  respect  to  foreign  el^Lcs.'^* 
ships — the  expense  of  the  ship  would  have  been  a  lien  upon  her, 
and  she  would  have  been  detained  until  the  amount  was  liqui- 
dated. The  ship,  strange  to  say,  was  uninsured,  a  circumstance 
so  unusual,  that  it  is  very  difficult  to  suggest  a  reason  for  the 
omission  of  what  is  now  almost  universally  done.  If  there  were 
any  original  instructions  to  the  master  upon  his  leaving  England, 
Mr.  Jones  has  not  produced  them.  Then  what  is  a  summary  of 
this  case?  The  master  leaves  England  with  a  ship  in  such  a 
state  that  after  a  few  weeks  she  is  in  want  of  repair ;  he  goes  to 
the  Savannah  without  any  credit  even  for  the  necessary  expenses 
of  the  ship  given  to  him  by  his  owner,  and  his  owner  does  not 
appoint  any  agent  whatever  at  the  port  of  lading ;  a  bill  is  drawn 
for  those  necessary  expenses ;  the  owner  refuses  to  pay  it,  and 
does  not  pay  it  till  March,  1856.  The  ship  meets  with  an  acci- 
dent; further  expenses  are  the  consequence ;  the  owner  declines 
furnishing  any  credit  whatever  when  informed  of  that  occur- 
rence ;  he  does  not  know  the  extent  of  the  damage  or  the  amount 
of  the  expense,  and  he  has  reason  to  hope  the  money  may  be 
procured  upon  bottomry ;  but  it  turns  out  that  the  ship  is  utterly 
unseaworthy,  that  the  expense  of  repair  would  exceed  her  value; 
that  she  is  known  to  be  uninsured,  and  bottomry  becomes  im- 
possible. A  sale  is  advised  by  all  the  authorities,  and  the  only 
other  alternative  was  to  await  an  answer  from  the  owner,  which 
must  occupy  eight  weeks,  and  such  delay  would  have  swallowed 
up  the  whole  value  for  which  the  ship  sold,  even  if  the  creditors 
had  not  arrested  the  ship  by  process  at  Savannah,  and  sold 
her  to  pay  her  debts.  It  may  be  a  very  unfortunate  transac- 
tion for  Mr.  Jones,  but  it  appears  to  me  that  a  shipowner  who 
sends  out  his  ship  not  in  good  repair,  and  neglects  to  insure  her, 
and  furnishes  the  master  with  no  credit  at  all,  must  be  prepared 
to  expect  that  in  case  of  disaster  much  loss  would  ensue.  I  am  of 
opinion  that  this  sale  was  justified  by  necessity,  and  the  whole 
transaction  appears  to  me  to  have  been  conducted  with  good 
faith ;  the  best  advice  was  procured,  all  rational  means  taken  to 
procure  money  on  bottomry,  and  the  ^'ale  was  by  public  auction. 
I  shall  restore  the  ship  to  the  American  purchaser — I  think  a  Ship  restored 
contrary  course  would  be  fraught  with  injustice.    The  ship  has  JJiSj^costs  and 

damages*. 
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been  detained  a  great  length  of  time  (I  am  sorry  to  say  she 
was  not  bailed),  to  his  loss ;  I  must  give  demurrage  and  costs. 
I  base  my  judgment  upon  the  circumstances  I  have  already 
stated ;  but  I  am  strongly  inclined  to  think  that  the  master  was 
invested  with  a  larger  discretion  by  Mr.  Kendall's  letter^  con- 
firmed by  Mr.  Jones.  It  is  true  that  those  letters  might  and 
did  refer  to  bottomry  in  the  first  instance ;  but  in  the  event  of 
that  failing  they  were  the  only  instructions  the  master  had,  the 
only  instructions  be  could  act  upon  in  such  an  unforeseen  emer- 
gency. 

Tebbi,  proctor  for  the  purchaser. 

F.  Clarksan  for  the  former  British  owner. 


November  6m 


THE  JOSEPHINE,  Sampson,  Master. 

Master  and  Crew — Short  allowance  of  Provisions — 17  if  18 

Vict.  c.  104,  s.  223. 

Owing  to  the  unexpected  length  of  a  voyage,  the  crew  of  a  Teisel  had  been  put  on 
short  allowance.  They  were,  on  motion,  allowed  compensation  under  the 
provisions  of  the  Merchant  Shipping  Act. 

THIS  was  a  suit  promoted  by  the  master  and  some  of  the 
crew  against  the  vessel  Josephine,  to  recover  not  only  the 
amount  of  wages  due  to  them  for  their  services  on  board  of  her, 
but  also  compensation  for  having  been  put  on  short  allowance. 
No  appearance  -had  been  given  on  behalf  of  the  owners  of  the 
vessel ;  the  proceedings  had  been  inpotnam;  three  defaults  had 
been  granted,  and  a  motion  was  now  made  to  the  Court  to  sign 
the  primum  decretum,  and  for  a  perishable  monition  and  a  com* 
mission  of  appraisement  of  the  ship.  It  appeared  that,  in  conse- 
quence of  the  severity  of  the  weather  on  the  voyage,  it  had 
occupied  a  much  longer  time  than  it  would  otherwise  have  done, 
and  that  the  master  was  therefore  compelled  to  put  himself  and 
his  crew  on  short  allowance  of  food  for  a  considerable  time. 
The  17  k  18  Vict.  c.  104,  s.  223,  provides,  that  "if  during  a 
voyage  the  allowance  of  any  of  the  provisions  which  any  seaman 
has  by  his  agreement  stipulated  for,  is  reduced  (except  in  accord- 
ance with  any  regulations  for  reduction  by  way  of  punishment 
contained  in  the  agreement,  ice),  the  seaman  shall  receive  by 
way  of  compensation  for  such  reduction,  according  to  the  time  of 
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its  continuance,  the  following  sums,  to  be  paid  to  him  in  addition        1 856. 
to,  and  to  be  recoverable  as  wages  (that  is  to  say),"  &c.  November  5. 


Spinks  moved  that  the  sum  calculated  to  be  due  for  compen- 
sation might  be  added  to  the  sum  claimed  for  wages. 

Dr.  Lushinoton: — ^The  statement  id  made  ex  parte,  and  the  Judgment 
owners  might  have  some  reasons  to  urge  against  this  claim,  or 
they  might  be  able  to  give  some  explanation ;  but  as  they  have 
not  thought  fit  to  do  so,  I  shall  grant  the  motion  and  enforce 
the  provisions  of  the  Act  of  Parliament. 

The  Judge  accordingly  signed  the  primum  decretum  on  the 
following  Court  day,  the  13th  of  November. 

Rothery,  proctor  for  master  and  seamen. 


THE  CHARLES  ADOLPHE,  L.  C.  Rodanbt,  Matter. 

Salvage — Abandonment — Alleged  miscondiict  of  Salvors  not 

proved. 

Salvors  may  forfeit  partially  or  totally,  by  various  degrees  of  misconduct,  their 
right  to  salvage  reward,  but  the  evidence  to  establish  their  misconduct  must 
be  conclusive. 

Service  performed  by  a  steamer  to  a  disabled  vessel  can  never  be  considered  aa 
mere  towage. 

AN  action  was  entered  by  five  boats  against  the  brig  Charles 
Adolphe  to  obtain  salvage  compensation  for  services  ren- 
dered to  her  on  the  6th  and  7th  of  May  last  Another  action 
was  brought  by  the  steam  ship  Maas,  which  towed  the  brig  into 
Penzance.  The  actions  having  been  subsequently  consolidated, 
the  case  now  came  on  for  hearing.  It  appeared  that  the  brig, 
of  the  burthen  of  213  tons,  was  bound  from  Hayti  to  Havre, 
having  on  her  way  called  at  Rochelle  for  orders.  When  off  the 
Lizard  she  came  into  collision  with  the  barque  Antagonist,  in 
consequence  of  which  she  sustained  considerable  damage.  Her 
cargo  consisted  of  logwood,  cocoa,  rum,  &c.  The  master  and 
crew  boarded  the  cutter  Fawn,  not,  it  was  said,  with  the  inten- 
tion of  abandoning  her  altogether,  but  intending  to  return  to 
her  as  soon  as  an  opportunity  offered  of  getting  her  taken  in  tow. 
According  to  the  representation  of  the  first  set  of  salvors,  the 
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brig  was  obserred  from  Senoen  Cove,  near  the  Land's  End,  in  a 
state  of  distress.  The  various  salvors  successively  put  off  to  ber 
aid  at  great  risk,  as  they  alleged,  to  their  lives,  in  consequence  of 
the  ground  sea  running  and  the  heavy  surf.  After  getting  up 
the  anchor  they  took  her  in  tow,  witli  the  view  of  proceeding  to 
Penzance,  but,  in  consequence  of  the  fluctuations  in  the  quarter 
from  which  the  wind  blew,  were  obliged  frequently  to  vary  their 
purposes.  Ultimately  the  steamer  came  up,  and  the  original 
design  was  carried  out.  On  the  part  of  the  owners  it  was  con* 
tended  that  the  boatmen  had  acted  with  great  impropriety  in 
refusing  to  allow  the  master  and  crew  to  return  to  their  brig; 
that  the  account  given  by  them  of  the  state  of  the  weather  was 
greatly  exaggerated;  and  that  the  services  rendered  by  the 
steamer,  although  valuable,  were  of  very  short  duration.  The 
value  of  the  property  salved  was  2,480/. 


Jenner  and  Deane  were  heard  for  the  boatmen. 


The  Admiralty  Advocate  and  Spiaks  for  the  steamer. 
Robinson  and  Bayford  for  the  brig. 


Judgment. 


HelpleFfl  con- 
dition of  the 
brig. 


Master  and 
crew  of  the  brig 
go  on  board  the 
cutter  Fawn. 


Dr.  Lushinotok  : — This  vessel  having  sailed  from  Hayti, 
bound  to  Rochelle  in  France  for  orders,  arrived  at  Bochelle 
on  the  26th  of  April,  and  sailed  from  that  port  under  orders  to 
the  port  of  Havre.  On  the  5th  of  May  following  she  was  off 
the  Lizard,  in  the  British  Channel.  On  that  day  she  met  with 
a  very  severe  accident,  for  it  is  stated  on  her  part  that  the 
barque  Antagonist,  of  436  tons — being  consequently  double  her 
own  burthen — ran  into  her  with  great  violence  on  her  starboard 
bow,  carrying  away  her  bowsprit  and  foremast,  maintopmast, 
and  most  of  her  spars  and  sails,  and  cutting  her  down  to  the 
water's  edge,  and  then  passed  astern  of  the  brig  and  sailed  away 
without  any  attempt  to  communicate  with  or  render  any  assist- 
ance to  her.  According  to  the  statement,  therefore,  of  the 
owners  of  the  vessel,  she  must  have  received  such  a  degree  of 
damage  as  to  render  it  imperatively  necessary  that  some  effectual 
assistance  should  be  rendered  in  order  to  convey  her  to  a  place 
of  safety.  The  answer  to  the  act  on  petition  states  that  the 
brig  made  water  rapidly,  and  at  daylight  on  the  next  morning — 
that  is,  the  6th  of  May — the  master  hailed  a  fishing  vessel,  and 
sent  a  letter  to  the  French  consul.  It  then  proceeds  to  state^ 
''  That  shortly  after''  (that  is,  I  suppose,  after  daylight  on  the  6th 
of  May),  'Hhe  cutter  Fawn,  of  Plymouth,  arrived,  and  having 
sent  her  small  boat  to  the  brig,  the  master  and  crew  of  the  brig 
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proceeded. in  such  boat  to  the  cutter;"  and  they  must  have  done  1866. 
so  under  the  impression  (arid  I  must  presume,  that  the  master  ^<w'^^*''  ^- 
understood  his  duty),  that  the  state  of  the  vessel  was  such  as  to 
be  dangerous  to  the  lives  on  board.  It  appears  that  after  this,  Brig  and  cutter 
though  at  what  time  non  constat,  "the  master  and  some  of  the  ^cho™"*^*"*^ 
crew  returned  to  the  brig  and  let  go  the  starboard  anchor,  and 
having  returned  to  the  cutter,  brought  her  also  to  anchor."  I 
should  conceive,  from  this  statement,  that  the  cutter  was  brought 
to  anchor  in  the  immediate  vicinity  of  the  vessel  now  pro- 
ceeded against,  but  there  is  no  such  representation.  **  That  the 
master  of  the  Fawn  thereupon  engaged  with  the  master  of  the 
brig,  for  the  sum  of  20/.,  to  remain  by  the  brig  and  render  all 
practicable  assistance,  as  it  was  the  intention  of  Captain  Rodanet 
to  embrace  the  first  opportunity  of  getting  the  brig  taken  in  tow." 
Now,  what  took  place  during  the  interval  following  ?  I  do  not  Life-boat  and 
know,  but  the  act  on  petition  alleges  "that  about  four  in  the  ^mcup?^ 
afternoon  of  the  6th  of  May  several  boats,  and  among  them  a 
life-boat,  were  observed  pulling  out  from  ibe  shore  towards  the 
brig ;  such  being  the  boats  whose  owners,  masters,  and  crews 
are  proceeding  in  this  cause."  I  am  to  understand,  I  conceive, 
from  this  statement  that  these  boats,  including  the  life-boat, 
were  seen,  before  they  reached  the  vessel  proceeded  against,  by 
those  on  board  the  Fawn,  including  the  master  and  crew  of  the 
Charles  Adolphe.  I  do  not  distinctly  understand  how  it  came 
about  that  tbe  master  and  crew  of  the  Charles  Adolphe  and 
some  of  the  persons  on  board  the  Fawn  did  not  continue  on 
board  the  Charles  Adolphe  at  this  time.  I  have  no  statement 
why  it  was  that  the  Fawn  remained  at  a  distance;  all  that  is 
left  in  the  dark,  and  there  is  no  reason  assigned,  no  cause  sug- 
gested, and  no  one  can  explain  this  part  of  the  case.  What  is 
the  next  statement?  "That  the  wind  had  then  lulled,  and  it 
was  nearly  calm,  and  the  boats  were  enabled  to  reach  the  brig 
without  any  danger  or  difficulty."  Then,  why  this  vessel  was 
left  at  the  distance  she  was  without  the  assistance  of  the  master 
and  crew  is  unexplained.  Then  it  is  said,  "That  the  cutter  Fawn,  Alleged  mis- 
with  the  master  and  crew  of  the  brig  on  board  her,  thereupon  also  conduct  of  the 

crews  of  the 

proceeded  to  the  bng,  but  were  prevented  by  the  crews  of  the  boati. 
aforesaid  boats  from  getting  on  board  the  brig,  although  Louis 
Clement  Rodanet  demanded  several  times  to  go  on  board,  and 
asserted  his  right  to  do  so  as  her  master."  There  were,  it  ap- 
pears, two  sets  of  salvors,  viz.  the  smack's-men,  who  manned  the 
boats  and  proceeded  to  assist  the  vessel  in  distress;  and  the 
master  and  owners  of  the  Maas,  a  steam  vessel  that  came 
up  on  the  subsequent  day.    With  regard  to  the  objection  raised 
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Different  sets 
of  salvors  may 
be  justified  in 
bringing  sepa- 
rate actions. 


Value  of  pro- 
perty salved. 


Have  tbe  boats 
forfeited  their 
claims  to  sal- 
vage? 


They  per- 
formed a  me- 
ritorious ser- 
vice, 


and  to  forfeit 
the  reward 
thereof  the  mis- 
conduct of  the 
salvors  must  be 
distinctly  esta- 
blished ; 


as  to  there  being  two  actions,  though  tbe  Court  is  displeased 
with  it  where  it  can  be  avoided,  the  Court  cannot  say  that  two 
sets  of  salvors  may  not  have  reason  for  bringing  separate  ac- 
tions. The  interest  of  the  smack's-men  was  to  show  that 
they  had  rendered  the  greatest  service;  the  interest  of  the 
Maas  was  to  show  that  the  rescue  of  the  brig  was  owing  to  her 
great  exertions  and  power.  I  cannot  say  that  this  is  an  instance 
of  any  abuse  of  the  power  given  to  salvors  to  sue  separately  in 
this  Court.  Then  I  come  to  the  value  of  the  property  salved. 
I  must  take  it  to  be  2,480/.,  which  is  the  amount  stated  on  be- 
half of  the  owners,  and  not  contradicted  by  any  of  the  averments 
of  the  salvors.  I  must  take  it  at  that  sum  for  this  obvious 
reason — if  there  was  any  dispute  as  to  the  value,  means  should 
have  been  taken  by  the  salvors,  in  the  first  instance,  to  ascertain 
it,  which  might  easily  have  been  done.  Therefore  I  have  no 
hesitation  in  taking  it  at  the  sum  I  have  stated.  The  next 
question  is,  what  service  was  performed  by  the  five  boats,  so  to 
call  them,  and  have  they  forfeited  their  claim  by  any  miscon- 
duct? With  regard  to  the  danger,  the  evidence  of  Lieutenant 
Maxey  is  conclusive  to  my  mind  that  there  was  considerable 
risk  and  peril  in  rendering  assistance.  That  the  vessel:  herself 
was  in  peril  is  proved  by  the  statement  of  the  owners,  proved 
also  by  the  damage  stated  to  have  occurred ;  and  though  she 
was  not  abandoned  sine  spe  recuperandi,  there  was  a  temporary 
abandonment  to  all  intents  and  purposes.  I  am  of  opinion, 
looking  at  all  that  occurred  during  the  night  of  the  6th,  and 
till  the  steamer  came  up  on  the  afternoon  of  the  7th,  that  the 
exertions  of  these  persons  were  exceedingly  meritorious,  and 
that  the  risk  they  incurred  under  the  circumstances  stated  in 
these  proceedings  entitles  them  to  very  great  praise.  Have  they 
forfeited  that?  It  is  quite  clear,  whatever  may  be  the  nature  of 
the  services  originally  rendered,  they  are  capable  of  being 
entirely  forfeited  by  misconduct  on  the  part  of  the  salvors.  We 
never  can  dispute  that  principle,  for  it  is  supported  by  the 
superior  Court,  as  well  as  in  many  instances  before  this  tribunal. 
But  there  are  many  things  requisite  before  you  can  come  to  that 
conclusion.  First,  if  you  make  such  a  charge,  the  evidence 
must  be  conclusive  before  the  parties  are  found  guilty;  and 
secondly,  if  the  charge  be  made,  and  it  is  proved  that  the  pro- 
perty, from  the  misconduct  of  the  salvors,  has  experienced  great 
deterioration,  then  perfect  forfeiture  is  the  result  But  there 
may  be  a  medium.  In  one  case,  that  of  the  Duke  of  Man- 
chester {a),  by  neglect  of  the  salvors  the  ship  and  cargo  were 


(a)  2  W.  Rob.  470 ;  6  Moore,  P.  C.  90. 


THE  CHARLES  ADOLPHE.  157 

exposed  to  great  loss;  and  this  Court  held,  and  was  supported  1856. 
therein  by  the  Privy  Council,  that  the  salvors,  although  they  ^'^«^^^' 
bad  previously  performed  a  service  of  considerable  value,  were 
not  entitled  to  one  sixpence,  in  consequence  of  their  neglect 
having  been  the  cause  of  the  loss  which  subsequently  occurred. 
It  is  sworn  positively  in  this  case,  by  the  master  of  the  French 
vessel,  that  he  attempted  to  take  possession  of  her;  and,  on  the 
other  hand,  it  is  sworn  with  equal  positiveness  by  all  the  persons 
on  board  the  Charles  Adolphe,  that  they  did  not  know  the  master 
was  there,  and  that  they  did  not  hear  his  name  mentioned ;  and 
so  the  case  stands.  It  is  impossible  to  substantiate  a  criminal 
charge  on  evidence  like  this.  I  am  well  aware  that  those  on 
board  the  Fawn  swear  they  heard  language  from  those  on  board 
the  Charles  Adolphe  which  would  import — supposing  it  to  have 
been  accurately  reported — that  those  on  board  the  latter  heard 
the  master  claim  to  come  on  board  as  master.  But  I  am  a  little 
doubtful  of  evidence  which  goes  to  such  minutiae — a  little  doubt- 
ful of  hearing  at  such  a  distance ;  and  I  am  not  satisfied  that  not  proved  in 
there  was  a  wilful  determination  to  exclude  the  master  from  *"**■•• 
coming  on  board,  and  if  I  did  I  should  not  entirely  reject  their  ^ 
claim  for  salvage,  although  it  would  be  a  wrong  thing  in  itself. 
I  am  of  opinion,  therefore,  that  the  claim  of  these  salvors  is  not 
forfeited.  With  regard  to  the  claim  of  the  steam  ship,  she  per- 
forms a  service  to  a  vessel  disabled  and  in  distress,  and  taking 
her  in  tow  cannot  by  possibility  be  compared  to  an  ordinary 
towage  service.  Looking  to  the  whole  of  this  case,  I  am  of 
opinion  that  I  should  give  to  the  steamer  120Z.  There  are  five 
boats,  three  of  which  came  up  in  the  first  instance — namely, 
the  Railway,  the  Brothers,  and  the  Life-boat ;  the  two  others — 
namely,  the  Cornish  Clipper  and  the  Pilot-boat — stand  in  a 
different  position,  for  they  did  not  come  up  till  a  later  period. 
To  the  three  first  I  shall  give  the  sum  of  300/.,  and  to  the  two 
last  1502 — to  be  divided  according  to  the  number  of  men  on 
board. 

Pownall,  proctor  for  the  steamer. 

Wadeson  for  the  boats. 

Tebb9  for  the  Charles  Adolphe. 
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THE   DESDEMONA,  Fabnham,  Master. 

Ship — Suits  for  necessaries — Insufficient  proceeds — Pro  rat& 

division, 

A  foreig:n  ship  was  arrested  in  a  suit  for  necessaries  ;  no  appearance  being  given 
for  the  owners,  the  Court  put  the  Plaintiff  in  possession  of  her  by  a  first  decree 
after  the  usual  defaults.  She  was  subsequently  arrested  by  three  other  parties 
in  similar  suits,  and  the  proceeds  were  not  sufficient  to  meet  the  total  claims. 
The  Court,  on  motion,  by  interlocutory  judgment,  decreed  a  pro  nUd  division 
between  all  the  parties. 

THE  present  motion  arose  out  of  several  actions  for  necessaries 
supplied,  which  had  been  brought  against  the  foreign  ressel 
Desdemona,  but  to  which  no  appearance  had  been  given  on  behalf 
of  the  owners^and  the  ordinary  proceedings  had  gone  on  in  default 
On  the  5thy  lOth  and  14th  June  respectively,  Fielder  entered 
actions,  and  warrants  were  issued  against  the  ship  in  three  se* 
parate  suits :  on  behalf  of  Messrs.  Knapp,  Jenkins  and  Latch, 
in  the  sum  of  400Z.  (a  subsequent  action  was  entered  on  their 
behalf  to  cover  subsequent  advances) ;  on  behalf  of  William 
Clode  in  the  sum  of  lOOZ. ;  and  on  behalf  of  Thomas  Murray  in 
the  sum  of  SOL  On  the  8th  August  these  actions  were  consoli- 
dated; on  the  19th  September  the  fourth  default  was  granted, 
and  the  accounts  of  Fielder^ s  three  parties  were  referred  to  the 
registrar  and  merchants,  who  reported  the  total  amount  due  to 
them  to  be  55oZ.  3f.  Icf.,  with  interest  at  the  rate  of  4  per  cent 
per  annum  from  certain  dates  till  paid.  The  vessel  had  also 
been  arrested  before  the  commencement  of  the  above  actions, 
at  the  instance  of  Messrs.  John  and  James  Sydney  Batchelor, 
of  Cardiff,  shipbuilders  and  repairers,  for  necessaries,  in  the 
sum  of  2,600/.,  their  claim,  as  reported  by  the  registrar,  being 
2,151/.  As.  6d.,  with  interest,  &c.;  in  which  suit  the  judge,  on 
the  26th  of  June  last,  at  petition  of  the  proctor  of  Messrs.  Bat- 
chelor, signed,  after  the  regular  defaults,  the  usual  primum  de^ 
cretum,  and  decreed  a  perishable  monition  and  a  commission  of 
sale;  the  ship  had  since  been  sold  under  such  commission,  and 
the  net  proceeds,  amounting  to  2,670/.  I7s.  lOd.,  were  on  the 
2nd  October  last  paid  into  Court  The  total  amount  of  the 
several  claims,  2,706/.  7s.  7d„  would  consequently  absorb  more 
than  the  net  proceeds,  exclusive  of  interest  and  costs ;  and  a 
question  arose,  whether  the  net  proceeds  should  be  divided  pro 
raid  among  all  the  claimants,  or  whether  Messrs.  Batchelor  and 
Co.,  in  consequence  of  their  priority  of  action  and  possession. 
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would  be  entitled  to  have  their  claim  and  costs  paid  in  the  first        1856. 

instance.  November  2\, 


Deane,  under  these  circumstances,  moved  the  Court  to  pro- 
nounoe,  by  interlocutory  decree,  the  amounts  set  forth  in  the 
Registrar's  report,  to  be  due  to  Fielders  said  parties  respectively, 
together  with  their  expenses ;  and  to  decree  the  said  amounts 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  vessel  now  in 
the  registry,  pro  ratd^  with  the  amount  reported  to  be  due  under 
the  first  action  to  Messrs.  Batchelor,  bail  to  answer  latent 
demands  being  first  given. 

Dr.  Lushington: — Two  points  arise  for  the  consideration  Judgment. 
of  the  Court  on  this  motion.  The  first,  one  of  practice ;  whether 
the  order  to  be  made  by  the  Court  should  take  the  form  of  a 
first  decree,  or  of  an  interlocutory  judgment.  Where  no  appear- 
ance has  been  given  by  the  owners,  and  the  proceedings  have 
been  in  pain,  it  would  be  productive  of  unnecessary  expense 
if  all  of  several  parties  were  obliged  to  obtain  a  first  decree. 
I  shall  adopt  the  form  of  an  interlocutory  judgment.  The 
second  point  is,  whether  the  party,  who  first  commenced  the 
suit,  has  a  preference  in  case  the  proceeds  are  insufficient. 
This*  question  was  discussed  in  the  Saracen  (a),  the  result  of 
which  was,  that  the  Court  would  give  priority  to  any  party 
first  obtaining  a  judgment;  but  I  am  not  inclined  to  go  a 
step  beyond  that,  and  shall  on  the  present  motion  decree  as 
prayed. 

Fielder,  proctor. 

[NoTEd — The  qoestion  of  priority  of  payment  arose  also  in  the  Clarai  wprd, 
p.  1.  To  obviate  any  confusion  from  the  terms  used  in  that  case  and  the  pre- 
sent, it  may  be  well  to  observe,  that  a  primum  deeretumf  first  decree,  by  which 
the  Court  puts  a  plaintiff  in  possession  of  a  vessel  where  the  proceedings  are  in 
pain,  no  appearance  being  given  for  the  owner,  must  be  distinguished  from  an 
interlocOtory  or  final  decree,  which  are  judgments,  strictly  speaking,  of  the  Court, 
though  often  spoken  of,  as  in  the  Clara,  simply  as  *'a  decree,"  "  a  prior  decree/' 
"a  decree  pronounced  in  the  first  action."] 

(a)  4  Notes  of  Cases,  498,  and  2  W.  Rob.  451. 
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THE  EMPRESS,  Richard  Newman,  Jun.,  formerly 

Master. 

Sale  of  Ship — Owner  and  Master — Indorsement  on  Certificate 

of  Registry. 

R.  N.,  sole  owner  and  at  first  roaster  of  the  Empress,  after  some  intermediate 
appointments,  made  his  son  R.  N.  master;  who,  in  Australia,  without 
authority,  sold  the  ▼easel,  asserting  himself  to  be  the  sole  owner  and  master, 
the  certificate  of  registry  and  indorsement  bearing  out,  on  the  face  of  it,  such 
assertion.  R.  N.  the  son,  received  the  purchase-money,  but  never  transmitted 
it  to  the  father. 

Held,  that  the  sale  was  effected  by  the  firaud  and  forgery  of  the  son ;  that  the  mis- 
leading description  of  him  on  the  certificate  of  registry,  which  enabled  him  to 
practise  such  deceit,  was  not  proved  to  arise  from  any  culpable  neglect  in  the 
instructions  given  by  the  father  to  the  ctistoro-house ;  and  that  the  sale  was 
null  and  void. 

THIS  was  a  case  of  possession,  arising  out  of  very  peculiar 
circumstances,  brought  by  Richard  Newman,  of  St  Mary's, 
Scilly,  shipowner,  against  the  said  brig,  her  tackle,  apparel,  and 
furniture,  and  against  Robert  Charles  Venn,  of  Port  Adelaide,  in 
Australia,  intervening  and  asserting  an  interest  therein  in  a  cause 
of  possession  civil  and  maritime.  It  appeared  that  Richard  New- 
man purchased  the  brig  in  1847,  at  Sunderland,  in  county  of 
Durham.  She  was  then  quite  a  new  vessel  R.  Newman  ob- 
tained a  British  register  to  be  granted  for  her  by  the  name  of 
the  Empress,  at  the  custom-house,  Sunderland,  wherein  he  was 
registered  as  sole  owner.  At  first,  Richard  Newman  navigated 
the  said  brig  by  himself,  and  afterwards  employed  her  under  the 
command  of  two  different  masters  till  July,  1850,  when,  the  brig 
being  in  London,  he  appointed  his  son  Richard  Newman  as  her 
master,  and  the  name  of  the  said  Richard  Newman  was  indorsed 
on  the  ship's  register,  as  well  as  in  the  custom-house  books,  as 
master ;  so  that  in  the  original  certificate  of  British  registry  in 
1847,  in  pursuance  of  8  &  9  Vict.  c.  89,  '^  Richard  Newman,  of 
St.  Mary's,  one  of  the  Scilly  Islands,  shipowner,"  appeared  as 
sole  owner,  and  **  Richard  Newman,  aforesaid,"  as  master.  In 
January  and  October,  1848,  indorsements  were  made  at  Liver- 
pool and  Gralway  of  the  two  intermediate  changes  of  master, 
and  the  son's  appointment  was  indorsed  in  the  following 
words : — 

'' Custom-house,  London,  20th  July,  1850;  Richard  Newman 
has  now  become  master." 
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There  was  an  affidavit  from  one  of  the  clerks  of  the  London  1856. 
custom-house^  to  the  effect  that  the  instructions  deh'vered  by  or  ^<wg»^28> 
on  behalf  of  the  master  of  the  brig  Empress,  on  20th  July, 
1850,  to  the  authorities  of  the  customs,  for  the  preparation  of 
the  usual  bond  given  by  masters  of  vessels  on  their  appointment 
as  such,  in  order  to  have  the  name  of  such  master  indorsed  on 
the  certificate  of  registry,  were  in  the  following  words  : — 
"  Richard  Newman,  of  13,  America  Square,  Minories,  London, 
has  now  become  master  of  the  Empress,  of  Scilly,"  and  that  he 
was  so  described  in  the  bond.  But  he  was  nowhere  described 
as  Richard  Newman,  jun.  In  December,  1851,  the  brig,  still 
under  command  of  Richard  Newman  the  son,  left  London  with 
a  general  cargo,  bound  to  Algoa  Bay,  and  thence  on  a  trading 
voyage,  as  the  master  might  think  most  advantageous  to  the 
owner's  interests.  In  February,  1853,  she  was  offered  for  sale 
by  R.  Newman  the  son,  representing  himself  as  sole  owner  as 
well  as  master,  which  the  certificate  of  registry  and  indorsement 
enabled  him  to  do,  in  Port  Adelaide,  in  Australia,  and  was  pur- 
chased by  Robert  Charles  Venn,  for  2,000Z.  cash.  In  all  the 
formal  instruments  of  sale,  executed  at  Port  Adelaide,  R.  New- 
man, jun.,  described  himself  as  master  and  sole  owner.  The 
original  certificate  of  registry  was  delivered  up  to  the  Custom- 
house officers  at  Adelaide,  who  cancelled  the  same,  and  delivered 
a  new  one  to  Venn,  who  employed  the  brig  in  voyages  in  that 
part  of  the  world  till  February,  1855,  when  she  sailed  from 
Adelaide,  and  arrived  in  London  in  July,  where  in  August  she 
was  arrested  at  the  suit  of  Richard  Newman  the  father.  Richard 
Newman  the  son  purchased,  soon  after  the  sale  of  the  Empress, 
another  vessel,  and  remained  in  that  part  of  the  world,  and  had 
not  remitted  any  part  of  the  purchase-money  to  his  father,  though, 
from  letters  of  his  before  tl)e  Court,  it  appeared  that  such  had 
been  his  oridnal  intention.  The  first  of  these  letters  from  the 
son  to  his  father  was  dated  Port  Adelaide,  April  13,  1853,  and 
gives  his  account  of  the  sale  : — 

"  Dear  father, — ^You  will  feel  surprised  when  I  tell  you  that  I 
have  sold  the  Empress,  after  taking  things  well  into  considera- 
tion, for  the  sum  of  2,000/.  I  fear  you  will  feel  angry  doing  it 
without  power,  but  after  your  mentioning  in  England  your  wish 
to  do  so,  although  at  a  larger  fiiij,ure,  and  feeling  convinced  that 
nothing  was  to  be  done  here  to  profit  by,  wages  at  enormous 
rates,  &c.,  I  took  advantage  of  the  offer,  and  after  a  great  deal 
of  persuasion,  I  consented  to  part  with  her  for  your  benefit.  I 
parted  with  her  as  she  stood.  Had  the  name  not  been  as  it 
s.  H 
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1856.  was  on  the  register^  I  could  not  hare  managed  it,  being  Richard 
Nmfember 28.  Ne^i^an  Only.  Cash  down  at  once;  and  had  I  only  have 
settled  with  my  consignee,  would  have  remitted  you  all  this  mail. 
I  send  you  a  copy  of  bill  of  sale ,-  this  is  principally  to  stop  the 
insurance  on  the  ship ;  other  documents  will  be  forwarded  next 
mail."  The  rest  of  the  letter  suggested  various  modes  of  remit- 
ting the  purchase-money  to  his  father. 

The  next  letter,  dated  Melbourne,  November  6,  1853,  men- 
tions his  having  bought  another  vessel  instead  of  remitting  the 
money  to  his  father.  On  December  3,  1853,  he  wrote  from 
Adelaide;  in  January,  1854,  from  Melbourne.  Again,  on  25th 
May  and  27th  September  in  same  year,  and  on  1st  May,  1855, 
all  detailing  the  failure  of  his  speculations,  and  his  sorrow  at  not 
having  sent  home  the  money  received  for  the  Empress  to  his 
father  at  once.  It  did  not  appear  that  his  father  had  ever  an- 
swered these  letters,  or  taken  any  steps  to  disavow  the  sale,  till 
he  arrested  the  ship  in  I^ndon,  in  August  of  last  year.  Neither, 
on  the  other  hand,  did  it  appear  that  he  had  recognized  the 
transaction  by  any  act.  There  was  an  affidavit  from  Woodward, 
the  master  under  whom  she  arrived  in  London,  to  the  effect 
that  Richard  Newman,  when  he  came  on  board  of  the  brig,  and 
claimed  her,  acknowledged  that  be  had  authorized  his  son  to  sell, 
but  that  he  had  neVer  received  the  money.  This  was  denied  on 
the  other  side.  From  a  document  on  Venn's  certificate  of  regis- 
try, it  appeared  that  he  had  mortgaged  the  brig  in  January, 
1854,  to  one  Harnott,  of  Port  Adelaide;  and  that  a  bottomry 
bond  had  been  granted  on  her  at  Sydney,  in  December,  1854, 
by  Thomas  Allen,  the  then  master. 

This  case  was  argued  by  Addams  for  the  original  owner. 

By  the  Queen^s  Advocate  and  Deane  for  the  Australian  pur- 
chaser. 

Decmher  6.         Dr.  Lushinoton,  after  reciting  the  facts,  said  : — ^This  vessel 
Judgment         was  arrested  in  the  port  of  London,  in  August,  1855.    Clarkson, 

on  behalf  of  Richard  Newman,  brought  in  his  act  on  petition  in 
October  of  the  same  year.  It  was  not  till  16th  July,  1856,  that 
Deacon,  for  Mr.  Venn,  brought  in  the  answer.  This  delay  the 
Court  regrets ;  but  it  was  unavoidably  incidental  to  the  circum- 
stances of  the  case,  and  Mr.  Venn's  residence  in  Australia.  A 
short  reply  was  brought  in  to  this  answer.  It  is  necessary  to 
see  what  is  pleaded,  and  what  issues  are  taken  by  the  parties. 
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The  answer  alleges  that  Richard  Newman,  who  sold  her,  repre-        1856. 
sented  himself  to  be  the  sole  owner,  and  that  this  was  confirmed       ^c^^^- 


by  the  certificate  of  registry ;  it  recites  the  sale  of  the  ship,  and  the  purchaser. 
the  payment  of  the  purchase-money ;  it  avers,  not  directly,  that 
Richard  Newman  gave  his  son  authority  to  sell;  but  that,  in  a 
conversation  which  passed  between  Richard  Newman,  sen.,  and 
Woodward,  on  board  the  ship  in  August,  1855,  Newman  acknow- 
ledged having  authorized  his  son  to  sell,  but  said  that  he  had 
never  received  the  money,  and  would  have  his  ship  back  again. 
This  is  very  important,  if  proved ;  but  it  is  essential  to  the  just 
adjudication  of  this  case,  to  remember  that  this  conversation 
stands  quite  isolated,  and  that  there  is  no  other  suggestion  of 
any  such  authority  conferred.  It  then  alleges  tliat  it  was  owing 
to  the  neglect  of  Richard  Newman,  sen.,  tliat  in  the  indorsement 
on  the  certificate  of  registry  his  son's  name  was  not  distinguished 
from  his  own ;  that  as  this  neglect  enabled  the  son  to  sell,  the 
father  should  bear  the  mischief  that  resulted.  The  reply  denies  Reply  of  the 
that  the  father  held  the  conversation,  as  pleaded,  with  Wood-  °^°®'"- 
ward,  or  that  he  directly  or  indirectly  authorized  the  sale,  or  in 
any  way  recognized  the  sale  after  he  became  aware  of  it  These 
latter  points  were  not  raised  in  the  answer.  Assuming  that 
Richard  Newman,  the  son,  sold  without  authority,  and  that  no 
deception  arose  from  the  register  and  its  indorsement,  it  is  quite 
clear  that  the  sale  was  null  and  void.  Had  the  son  any  such 
authority  ?  There  is  no  affirmative  evidence  of  anything  of  the 
sort.  The  son  admits  that  he  sold  without  authority,  and  that  The  son  had 
he  succeeded  in  so  doing  by  misrepresentation ;  the  sale,  in  fact,  from^his*"^ 
was  effected  by  the  son's  fraud.  Woodward  swears  nearly  as  father  to  sell. 
pleaded  to  the  conversation  in  August,  1855,  but  the  stringent 
parts  of  it  are  denied  by  Newman  himself  and  by  Grey,  who  was 
with  him  at  the  time.  I  cannot  rely  on  this  alone.  A  e^ood  No  subsequent 
deal  was  said  in  argument  as  to  the  ratification  of  the  sale  after  J^^  by  father, 
it  took  place.  Assuming  that  such  effect  could  be  given  by  any 
subsequent  act  to  a  sale  in  itself  null  and  void,  it  certainly  ought 
to  have  been  pleaded,  which  it  is  not.  But  what  proof  is 
attempted  of  it?  It  was  said,  why  did  he  not  send  out  to  claim 
his  vessel  by  legal  process  in  Australia?  I  think  he  was  under 
no  legal  obligation  to  adopt  any  such  measures — himself  resid- 
ing in  the  Scilly  Islands — to  instruct  some  agent  in  Australia  to 
commence  law  proceedings.  There  is  no  proof  of  any  subse- 
quent acquiescence.  As  to  the  certificate  of  registry,  two  ques- 
tions arise ; — first,  whether  it  was  faulty,  and  whether  such  fault  is 
to  be  attributed  to  Newman,  sen.?  and  secondly,  what  deductions 
are  to  be  drawn  from  the  state  of  the  papers,  irrespective  of  the 
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1856.       question  whether  Mr.  NewmaD,  sen.,  or  any  one  else  is  to  blame? 
VeeemberB.    »pjjg  answer  charges  Richard  Newman,  sen.,  with  omissions  as 
regards  the  register,  but  it  is  not  clearly  stated  what  he  ought  to 
have  done  or  what  he  omitted  to  do ;  it  is  not  stated  what  in- 
structions or  explanations  are  given  to  the  Custom-house  officers 
on  a  change  of  master,  or  by  whom.    The  original  certificate, 
1847,  clearly  shows  that  the  owner  and  master  were  the  same 
person;  for  "  Richard  Newman,  aforesaid,*'  is  his  description  as 
master.    The  indorsement  at  London,  "  Richard  Newman  has 
now  become  master,''  opened  a  door  to  fraud ;  but  I  cannot  say 
that  on  the  face  of  the  documents  it  clearly  appeared  that  the 
owner  and  master  were  the  same  person.     But,  if  this  indorse- 
ment is  deficient,  and  tending  to  create  mistake,  whose  fault  is 
it?     I  have,  with  an  affidavit  from  one  of  tlie  clerks  of  the 
London  Custom-house,  a  copy  of  instructions  given  on   the 
change  of  masters,  where  the  intended  master  is  described  as 
Misdeicription  Richard  Newman,  of  13,  America  Square,  Minories,  London, 
register  not  the  though  there  is  no  addition  of  jun.,  yet  this  would  have  suffi- 
faultofthe        ciently  distinguished  him  from  Richard  Newman,  of  St  Mary, 
the  Custom-      SciUy  Islands.     Had  the  full  description  been  inserted,  no  one 
^^"■^'  could  have  supposed  them  to  be  the  same.     As  far  as  the  evi- 

dence goes,  no  blame  attaches  to  the  owner  for  this  omission, 
but  to  the  Custom-house  officer.  However,  this  indorsement 
was  not  the  sole  or  the  leading  cause  of  the  sale;  the  mis- 
representation and  forgery  of  the  son  was  the  cause  of  the 
sale,  the  indorsement  assisted.  This  sale  was  without  au- 
Ship  restored  thority,  and  effected  by  fraud  and  forgery.  I  must  restore 
OTraer^'but        *^®  ^^^P  ^°  ^^®  original  owner,  but  it  certainly  is  not  a  case 

without  costs,     for  costs. 

JP.  Clarkson,  proctor  for  the  owner. 
Deacon  for  Mr.  Vain. 
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THE  WATAGA,  Walford,  Master. 

Foreign  Ship — Necessaries  supplied — Jurisdiction  under  3^4 

Vict.  c.  65. 

An  American  ship  supplied  with  necessaries  at  Cape  of  Good  Hope  by  an  English 
firm  having  an  establishment  there,  on  her  arrival  in  port  of  London  was 
arrested  at  suit  of  merchant  who  supplied  the  necessaries,  and,  with  the  con* 
sent  of  the  owner,  sold.  Payment  to  him  out  of  the  proceeds  was  opposed  by 
the  mortgagees  of  the  vessel,  but  the  Court  held  that,  under  the  6th  section  of 
8  &  4  Vict.  c.  65t  it  had  jurisdiction  on  a  claim  for  necessaries  supplied  to 
a  foreign  vessel  in  colonial  aa  well  as  in  British  ports,  and  decreed  payment 
accordingly. 

THIS  was  a  question  as  to  the  jurisdiction  of  the  Court 
under  3  &  4  Vict  c.  65,  s.  6,  to  direct  payment,  out  of 
the  proceeds  of  a  foreign  vessel  sold  by  order  of  the  Court,  of  a 
sum  due  for  necessaries  supplied  to  such  vessel  at  the  Cape  of 
Good  Hope  by  a  London  firm,  having  also  a  trading  establish- 
ment at  the  Cape.  The  parlies  opposing  such  payment  were 
mortgagees  of  the  vessel,  Messrs.  Godfrey  Pattison  and  Co.,  of 
Glasgow;  the  net  proceeds  of  the  ship  not  being  sufficient  to 
cover  the  sum  due  to  them  on  the  mortgage.  The  Wataga  was 
an  American  ship,  belonging  to  the  poii  of  New  York,  in  the 
United  States,  and  her  then  sole  owner,  in  1853,  mortgaged  her 
for  11,000  dollars.  This  mortgage  interest  eventually  came  into 
the  hands  of  Messrs.  Pattison.  The  Wataga  was  arrested  in  the 
port  of  London,  in  the  autumn  of  the  year,  at  the  suit  of  James 
Seabright,  of  St.  Helen's  Place,  London,  for  certain  necessaries 
supplied  by  him  to  the  amount  of  416Z.,  in  January  last.  Mr. 
Seabright's  affidavit  was  to  the  effect  that  he  carries  on  business 
at  the  Cape  of  Good  Hope,  and  that  he  had  been  informed  and 
believed  diat  the  Wataga,  on  a  voyage  from  Calcutta  to  London, 
put  into  Simon's  Bay,  in  January  last,  in  want  of  certain  sup* 
plies  which  were  necessary  to  enable  her  to  prosecute  her  voyage 
to  London ;  and  that  he  also  had  been  informed  and  believed 
that  his  said  house  at  the  Cape  of  Good  Hope  furnished  such 
necessary  supplies,  and  that  he  had  made  application  for  the 
amount  so  due,  but  was  unable  to  obtain  the  same,  and  that 
the  process  of  the  Court  was  required  to  enforce  the  payment. 
Burchett,  proctor,  appeared  for  the  American*  owner.  And 
on  27th  August,  the  surrogate,  at  petition  of  F.  Clarkson 
(Seabright's  proctor),  on  motion  of  counsel,  and  with  consent 
of  Burchett,  by  interlocutory  decree,  pronounced  the  sum  of 
4167.  lOs.  6d.  to  be  due  to  James  Seabright,  for  necessaries 
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supplied  to  the  said  ship,  together  with  his  costs.  And  at  the 
further  petition  of  Clarkson,  and  with  the  consent  of  Burchett, 
decreed  the  said  vessel  to  be  appraised  and  sold.  The  vessel 
was  sold)  and  after  payment  of  the  marshal's  disbursements  and 
fees  there  remained  a  sum  of  1^659/.  lis.  Qd  as  the  net  proceeds 
of  the  ship.  Nicholson,  proctor,  appeared  for  Messrs.  Pattison, 
the  mortgagees,  objected  to  the  payment  of  Mr.  Seabright's 
claim  out  of  the  proceeds,  and  prayed  the  Court  to  decree  the 
net  proceeds  remaining  in  the  Registry,  to  be  paid  out  to  his 
parties  in  part  satisfaction  of  their  mortgage  bond  and  interest. 
An  act  on  petition  was  gone  into  on  the  question ;  and  on  the 
28th  of  November,  1856,  the  case  came  on  for  hearing. 


Addams  for  Mr.  Seabright. 

Jenner  and  Spinks  for  Messrs.  Pattison,  who  contended  that 
the  6th  section  of  3  &  4  Vict.  c.  65,  was  not  intended  to  apply 
to  the  case  of  necessaries  supplied  to  a  foreign  ship  in  a  port  at 
a  distance  from  England,  though  a  British  possession,  any  more 
than  to  similar  supplies  in  foreign  ports, — against  which  latter 
construction  the  Court  itself  had  decided  in  the  case  of  the 
Ocean  (a). 


December  6. 
Judgment. 

Does  the  Act 
of  3  &  4  Vict. 
c.  65f  8.  6,  ex- 
tend to  neces- 
saries supplied 
to  a  forei(;n 
ship  in  the 
colonies  ? 


Object  of  the 
6th  section  of 
the  statute  was 
remedial. 


Dr.  Lushington  gave  judgment : — This  is  an  action  for  ne- 
cessaries. It  is  not  denied  that  they  were,  in  fact,  supplied  to 
the  vessel  at  the  Cape  of  Good  Hope.  The  only  question  which 
has  been  argued,  and  which  I  have  to  decide,  isj  whether  the 
jurisdiction  of  the  Court,  under  sect.  6  of  3  &  4  Vict  c.  65, 
extends  to  the  colonies.  The  law  was  settled  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  case  of  the  Neptune, 
3  Knapp's  Cas.  P.  C.  94,  till  it  was  unsettled  by  the  Act  of  Par- 
liament, that  a  merchant  or  trader  supplying  necessaries  had  no 
right  even  against  the  proceeds  of  a  vessel  sold  in  another  suit 
in  the  Admiralty  Court;  they  certainly  had  not  a  lien  on  the 
ship  itself.  Before  considering  the  6th  section  itself  of  the 
statute,  it  may  be  worth  while,  at  the  risk  of  repeating  what  I 
said  in  the  Ocean,  to  inquire  what  evils  the  legislature  desired  to 
remedy.  It  frequently  happened  that  a  foreign  vessel  in  distress 
on  the  high  seas  surrounding  the  coast  of  this  country,  or  driven 
into  a  port,  found  great  inconvenience  and  difficulty,  owing  to 
want  of  credit  on  the  part  of  the  master,  and  to  want  of  commu- 
nication with  her  owner,  in  getting  necessary  repairs  and  sup- 
plies; or,  on  the  other  hand,  the  English  merchant  who  was 


(a)  2  W.  Rob.  368;  9  Jur.  381. 
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induced  to  provide  such  supplies  frequently  found  himself  with-        1856. 
out  means  of  obtaining  payment     It  is  clear  that  the  evil  would     ^^<»w^  A* 
be  the  same  whether  the  necessaries  were  required  in  a  colonial 
port  or  in  England;  the  probable  intention  of  the  legislature 
was,  to  provide  a  remedy  equivalent  to  the  mischief;  but  we  all 
know  sometimes  that  quod  voluit  non  fecit    The  6th  section  is 
in  these  words:  ''Be  it  enacted,  that  the  High  Court  of  Admi- 
ralty shall  have  jurisdiction  to  decide  all  claims  and  demands 
whatsoever  in  the  nature  of  salvage  for  services  rendered  to,  or 
damage  received  by,  any  ship  or  seagoing  vessel,  or  in  the  nature 
of  towage,  or  for  necessaries  supplied  to  any  foreign  ship  or 
seagoing  vessel,  and  to  enforce  the  payment  thereof,  whether 
such  ship  or  vessel  may  have  been  in  the  body  of  a  county  or 
upon  the  high  seas  at  the  time  when  the  services  were  rendered 
or  damage  received,  or  necessaries  furnished,  in  respect  of  which 
such  claim  is  made."     Now  the  four  subjects — salvage,  damage, 
towage  and  necessaries— to  all  of  which  the  words  "in  the  body 
of  a  county  or  on  the  high  seas"  apply,  are  in  themselves  dis- 
tinct,  and  stand  in  very  different  relative  positions.    The  Court, 
prior  to  the  statute,  had  jurisdiction  over  salvage  and  damage, 
but  under  limitation  as  to  locality ;  it  had  not  over  simple  towage, 
which  was  only  then  coming  into  use,  nor  as  to  foreign  ships  for 
necessaries ;  as  to  salvage  and  damage  when  they  took  place  on 
the  high  seas  only,  but  not  when  they  occurred  within  the  body 
of  a  county ;  but  it  has  never  been  contended  that  the  Court 
could  not  take  cognizance  of  salvage  at  Port  Louis  for  instance, 
which  is  certainly  not  in  the  body  of  a  county,  and  neither  more 
nor  less  on  the  high  seas  than  Simon's  Bay.    Why  should  the 
words  receive  a  narrower  construction  when  applied  to  necessa- 
ries ?   Necessaries  supplied  in  colonial  ports  require  the  remedies 
given  by  the  statute  just  as  much  as  those  supplied  in  England ; 
and  if  there  was  a  doubt  about  the  words  used,  the  Court  would  The  Court 
be  inclined  to  construe  a  remedial  statute  liberally.     My  own  for"'^'***^ 
observations  in  the  Ocean  were  much  relied  on  in  argument  it  liberally, 
against  this  construction.     If  the  Court  were  satisfied  that  the  Case  of  the 
opinion  there  expressed  were  erroneous,  it  would  have  no  hesita- 
tion in  retracing  its  steps.     But  all  such  decisions  and  observa- 
tions must  be  read  according  to  the  subject-matter  which  gave 
rise  to  them.     In  that  case  an  English  merchant  supplied  some 
of  the  fittings  of  a  new  vessel  building  in  a  foreign  port,  and  the 
question  was,  whether  that  gave  him  a  perpetual  lien  on  the 
vessel  for  their  cost — not  whether  the  statute  extends  to  British 
ports,  including  colonies,  for  the  supply  of  necessaries  to  a  foreign 
vessel  for  the  prosecution  of  a  voyage.     This  claim  must  be 
maintained ;  but  I  am  by  no  means  clear,  even  if  I  am  mistaken 
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1856.       on  the  point  of  colonial  ports,  that  it  could  not  be  supported 
DecemUr  6.     under  the  narrower  interpretation;  and  whether  if  this  ship  were 
at  Simon's  Bay  when  the  necessaries  were  supplied,  the  term 
'*  high  seas"  would  not  apply  to  it 

F.  Clarkson,  proctor  for  Seabright 

Nicholson  for  Messrs.  Pattison. 


THE  LEGATUS,  Beazley,  Master. 

Collision — Salvage— Liability  to  Costs  of  Salvage  Suit,  as  part 

of  the  Damage  sustained. 

The  ▼easels  C.  and  L.  came  into  collision,  in  consequence  of  which  certain  salvage 
services  were  rendered  to  the  C.  The  salvors  brought  a  suit  and  recovered 
601.  The  L.  was  condemned  in  a  suit  for  damage  brought  by  the  C,  and  on 
reference  to  the  Registrar  and  Merchants  as  to  the  amount,  they  struck  out  the 
costs  of  the  salvage  suit  incurred  by  the  C,  because  her  owners  had  made  no 
tender  to  the  salvors.  On  objection  to  their  report,  held  that  such  costs  are, 
by  the  practice  of  the  Court,  a  proper  item  in  the  amount  to  be  recovered  in  a 
suit  for  damage,  and  that  there  is  no  general  principle  laid  down  in  Tindall  ▼. 
jBe// (which  had  been  relied  upon)  to  induce  the  Court  to  depart  from  its  usual 
practice. 

THE  fishing  smack  Change  having  been  in  collision  with  the 
brig  Legatus  off  the  port  of  Lowestoft,  was  by  the  aid  of 
salvors  taken  into  the  harbour.  A  suit  was  subsequently  brought 
in  this  Court  by  the  smack  against  the  brig,  when  the  latter  was 
found  to  be  the  wrongdoer,  and  a  reference  was  made  to  the 
Registrar  and  Merchants  to  ascertain  the  amount  of  damage 
sustained.  In  their  report  they  reduced  the  claim  made  by  the 
smack  from  184Z.  to  104/. ;  and  the  owners  of  the  smack  now 
objected  to  the  reduction  of  various  items,  more  particularly  to 
the  sum  of  521.  \Hs.  4d,,  the  costs  incurred  in  defending  an  ac- 
tion brought  by  the  salvors.  The  owners  of  the  brig  contended 
before  the  Registrar,  on  the  authority  of  Tindall  and  another  v. 
Bell  and  another  {a),  that  the  owners  of  the  smack  ought  to 
have  made  a  tender  to  the  salvors,  and  that  having  omitted  so 
to  do,  they  were  not  entitled  to  the  costs  which  they  had  paid. 
The  Registrar,  coinciding  in  this  view,  disallowed  the  charge. 

(a)  1 1  Mees.  &  W.  228. 
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December  6. 


Bayford  and  Deane  for  the  brig. 

Dr.  Lushinoton  : — I  shall  direct  my  attention  in  the  first  Judgment 
instance  to  the  only  important  question  which  has  been  argued 
on  the  present  occasion — namely,  whether  the  Registrar  was 
justified  in  striking  out  the  claim  for  costs  which  were  incurred 
in  this  Court  in  resisting  a  suit  for  salvage.   That  suit  for  salvage 
arose  in  this  way.     After  tlie  damage  which  had  been  done  to 
the  Change  by  the  Legatus,  the  former  was  under  the  necessity, 
for  the  purpose  of  securing  herself  from  further  mischief,  to  go 
into  a  port  of  safety,  and  for  that  purpose  took  the  assistance  of 
the  salvors,  who  brought  an  action  and  recovered  60Z.,  but  were 
refused  their  costs  for  reasons  into  which  it  is  not  necessary  now 
to  enter ;  but  the  owners  of  the  Change  had  to  pay  their  own 
costs,  amounting  to  63/.  18^.  4d.  The  question  is,  whether,  under 
these  circumstances,  the  owners  not  having  made  a  tender  of 
any  sum,  they  have  a  just  demand  against  the  owners  of  the 
Legatus  for  the  costs  incurred  by  them  in  that  action  ?    With  Practice  of  the 
regard   to  the   practice  of  this  Court,  so  far  as   I  have  any  th^Vsalhrage™' 
knowledge  of  it,  it  has  been  uniform.     It  has  always  been  and  costs  of 
the  custom,  wherever  an  action  for  damage  has  been  brought  fonnpartof 
against  another  vessel,  and  where  it  has  been  necessary  to  have  damage, 
recourse  to  assistance  in  the  nature  of  salvage,  for  the  remu- 
neration paid  for  that  salvage  service  to  form  a  part  of  the 
claim  for  damage  as  well  as  the  costs  incurred  on  both  sides 
in  the  salvage  suit.     It  may  be  true  that  there  never  has  been  a 
case  of  this  sort  brought  before  the  Court,  but  I  think  that  is 
so  for  a  plain  and  obvious  reason ; — the  practice  of  the  Court 
has  been  such  that  it  would  have  been  considered  a  desperate 
attempt  to  disturb  what  had  been  so  uniformly  and  so  long 
done.     It  is  now  contended,  upon  a  decision  of  the  Court  of 
Exchequer  and  a  judgment  given  by  Mr.  Baron  Parke,  that  the 
Court  ought  to  depart  from  its  usual  course,  and  to  affirm  the 
judgment  of  the  Registrar  in  striking  out  tliis  item.     I  am  of 
course  inclined,  as  I  ought  to  be,  to  pay  the  utmost  deference  to 
a  judgment  of  the  learned  judges  of  that  Court  in  a  case  of  this 
description,  but  at  the  same  time  I  should  fail  in  my  duty  were 
I  to  disturb  the  uniform  practice  of  this  Court,  unless  I  was 
quite  satisfied  tliat  it  had  been  founded  in  error.     I  could  not 
allow  myself  to  be  carried  away  simply  by  the  practice  of  those 
judges.     I  must  be  convinced  that  what  fell  from  the  learned 
judges  at  common  law  has  the  same  application  as  it  would  to 
a  case  before  this  Court^of  which  I  am  not  convinced  in  the 
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[8  Tindall  v. 
Bell  applica- 
ble? 


Distinction  be- 
tween proceed- 
ings at  common 
law  and  in  the 
Admiralty. 


No  general 
obligation  to 
make  a  tender 
where  salvage 
service  has 
been  received. 


No  general 
principle  in 
Tindall  v.  Bell 
applicable  to 
this  case. 


present  infttance.  The  principle  I  take  to  be  quite  clear,  inde* 
pendent  of  the  case  of  Tindall  v.  Bell^  that,  where  damage  is 
done,  the  party  who  has  received  the  damage  has  a  right  to  be 
recompensed  for  all  the  loss  that  has  occurred  in  consequence  of 
the  damage ;  the  indemnification  shall  extend  to  all  the  conse- 
quences which  may  result  from  the  collision.  There  are  limits, 
of  course,  to  this  proposition  as  to  the  ulterior  consequences 
under  circumstances  which  do  not  belong  to  this  case,  and  into 
which  it  is  not  necessary  to  enter.  The  proceedings  in  Tindall 
V.  Bell  were  different  from  the  proceedings  which  take  place 
with  us,  because  our  mode  of  proceeding  is  to  determine  whether 
the  defendant  is  or  is  not  liable  for  the  damage  which  has  been 
sustained,  and  then  to  ascertain  the  amount  of  that  damage  by 
a  reference  to  the  tlegistrar  and  Merchants.  In  Tindall  v. 
Bell  special  damage  was  stated.  In  these  cases,  when  tried  at 
common  law,  the  question  as  to  the  propriety  of  making  a 
tender,  as  to  the  amount  of  the  tender,  whether  sufficient  or  in- 
sufficient, goes  to  be  decided  by  the  jury,  and  the  jury,  with  the 
assistance  of  the  learned  judge,  are  competent  to  determine  all 
those  points.  But  what  would  be  the  case  if  I  adopted  this 
rule  ?  I  should  constitute  the  Registrar  and  Merchants  the 
judges  as  to  the  amount  of  the  tender,  and  devolve  the  primary 
duties  of  the  Court  on  them.  Speaking  with  great  respect  of 
this  judgment  in  Tindall  v.  Bell,  can  it  be  contended  that  it  is 
the  duty  of  the  party  who  has  had  certain  salvage  services 
rendered,  in  all  and  every  case  to  make  a  tender  ?  I  apprehend 
there  is  nothing  more  difficult,  even  with  the  best  advice  that 
can  be  procured  from  proctor  and  counsel,  than  to  determine  the 
amount  of  the  tender.  Is  a  man  to  place  himself  in  this  pre- 
dicament, that  if  he  tenders  a  sum  that  is  deemed  extravagant, 
he  is  to  lose  the  amount  of  that  tender  ?  I  am  of  opinion  that  I 
do  adopt  the  principle  of  Mr.  Baron  Parke,  but  I  do  not  carry 
it  out  in  the  manner  in  which  it  was  done  ih  the  Court  of 
Exchequer.  I  say  it  is  the  duty  of  any  owner  of  a  ship  which 
has  been  damaged,  and  in  consequence  become  liable  to  pay 
salvage,  to  pursue  the  course  which  a  prudent  man  acting  oh  his 
own  account  would  adopt;  but  I  say  that  a  prudent  man  in 
many  cases  acts  much  more  wisely  in  taking  the  judgment  of 
the  Court  than  in  making  the  tender.  Let  it  be  understood  that 
I  do  not  mean  to  dispute  the  judgment  in  the  pailicular  case  of 
Tindall  v.  Bell,  but  it  does  not  lay  down  a  general  principle 
which  I  can  follow  to  the  extent  which  I  have  been  called  upon 
to  do  on  behalf  of  the  party  upholding  the  report  of  the 
Registrar  and  Merchants.  Under  the  particular  circumstances 
of  this  case  I  do  say  that  the  party  proceeding  did  perfectly 
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right  in  not  making  a  tender,  and  under  these  circumstances  I 
have  no  hesitation  in  acting  on  the  general  practice  pursued  in 
this  Court.  I  shall,  therefore,  send  the  report  back  to  be 
amended  in  that  particular.  With  regard  to  the  other  items 
objected  to,  I  am  not  satisfied  that  the  Registrar  and  Merchants 
have  committed  any  error  in  what  they  have  done. 

Deacon,  proctor  for  the  Change. 

Stokes  for  the  Legatus. 
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THE  RAJASTHAN,  BnooKBNBRiDOE,  Master. 
Salvage — Delay  of  Proceedings — Apportionment 

The  R.  got  on  a  mud  bank  off  Sumatra.  She  was  got  afloat  with  the  assistance  of 
the  F.,  who  came  to  her  signals  of  distress.  No  risk  was  incurred  by  the  F. 
in  rendering  the  service.  The  value  of  the  property  salved  was  40,000/. — 500/. 
awarded,  half  to  the  master  and  sole  owner,  half  among  the  officers  and  crew. 

THIS  was  a  salvage  suit,  promoted  by  the  Formosa  against  December  19. 
the  Rajasthan,  to  obtain  compensation  for  services  rendered 
to  her  on  the  10th  of  January,  1853.  The  Formosa,  bound  from 
Melbourne  to  Singapore,  while  lying  at  anchor  at  the  entrance  of 
tlie  Straits  of  Banca,  observed  the  Rajasthan,  distant  about  seven 
miles,  with  signals  of  distress  flying.  On  bearing  down  to  her 
it  was  found  that  she  had  grounded  on  the  Sumatra  Bank. 
She  remained  by  her  a  night  and  the  greater  part  of  a  day.  By 
laying  out  anchors  the  Rajasthan  was  got  off,  and  proceeded  on  . 
her  voyage  from  Singapore  to  London.  The  value  of  the  pro- 
perty salved  was  40,000/. 

Deane  and  Spinks  were  heard  for  the  salvors ;  Addams  and 
Twiss  for  the  owners. 


Dr.  Lushington  :— The  Court  greatly  regrets  the  delay  that 
has  taken  place,  because  I  agree  with  Dr.  Addams  that  it  is 
always  productive  of  considerable  inconvenience,  preventing 
owners  and  merchants  from  settling  their  accounts  with  the 
underwriters.  But  there  are  circumstances  in  which  delay  be- 
comes inevitable,  particularly  where  services  take  place  at  such 
a  distant  part  of  the  world ;  and  the  difficulty  is  enhanced  when 
vessels  are  engaged  in  the  Eastern  trade,  and  do  not  come  to 
this  country  till  after  a  long  period.     I  was  satisfied  from  infor- 
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tuting proceed- 
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convenient, but 
sometimes, 
owing  to  dis- 
tance, inevit- 
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Dangerous 
position  of  the 
KiyaBthan  oa 
her  master's 
evidence. 


mation  given  me  that  there  was  good  ground  for  allowing  time 
to  Mr.  Deacon^  the  proctor  for  the  Formosa;  and  however  much 
the  delay  is  to  be  regretted,  yet  there  has  been  none  that  has  not 
been  authorized  by  circumstances  which  it  was  impossible  to  avoid. 
The  Rajasthan  was  of  the  burthen  of  700  tons,  and  the  value  is 
very  considerable,  being  no  less  than  40,000/.  In  what  state 
and  condition  was  she,  according  to  the  representation  of  the 
master  himself,  when  she  required  assistance  ?  He  says,  that 
while  steering  down  the  Lucepara  Passage,  out  of  Banca  Straits, 
in  consequence  of  the  wind  shifting,  in  a  squall,  from  N.E.  to 
N.W.,  and  a  strong  current  and  ebb  tide,  she  suddenly  shoaled 
her  water,  and  presently  after  grounded  on  the  extreme  point  of 
a  mud  flat  off  Sumatra.  The  long-boat  was  put  out,  and  the 
stream  anchor  and  chain  carried  out  and  laid  in  deep  water.  A 
warp  was  bent  on  to  the  chain,  and  the  chain  hove  upon  by  the 
crew,  but,  fearing  the  warp  might  break,  and  having  seen  the 
Formosa,  he  signalled  her  for  assistance.  Now,  unquestionably, 
looking  at  the  locality,  it  is  a  case  in  which  more  than  ordinary 
danger  was  incurred.  The  vessel  got  on  the  ground,  and  the 
measures  this  gentleman  resorted  to  failed.  Though  I  do  not 
consider  that  the  service  was  one  of  peril  to  the  vessel  perform- 
ing it,  yet  she  came  to  her  aid  at  a  time  when  the  assistance 
was  of  great  value  to  the  Rajasthan.  The  Formosa  was  de- 
layed for  a  few  hours,  having  come  up  to  the  place  where  the 
Rajasthan  lay,  a  distance  of  seven  or  five  miles.  I  think  it  is  a 
case  that  requires  moderate  compensation,  and  looking  to  the 
value  of  the  vessel  I  shall  give  500/. 


Deane: — I  am  desired  to  ask  the  Court  to  distribute  that  sum 
•  between  the  owner,  master  and  crew,— the  master  is  also  the 
sole  owner  of  the  ship. 

The  Court  : — ^Then,  in  that  case,  I  shall  allot  to  the  master  and 
sole  owner  a  moiety  of  the  salvage,  the  rest  to  be  distributed 
among  the  officers  and  crew  in  the  ordinary  manner. 

De€u;on,  proctor  for  the  salvors. 


F.  Clarkson  for  the  Rajasthan. 
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THE  PACTOLUS,  M'Kelvie,  Master. 
Collision — Repairs— Principle  of  estimating  Damage. 

The  owners  of  a  ship  damaged  by  collision  are  entitled  to  the  full  expenses  of 
repairing  her  and  fitting  her  for  sea,  though  such  repairs  may  make  her  more 
▼aluable  than  she  was  before  the  collision.  If  the  charges  are  extravagant 
they  must  be  reduced,  but  for  necessary  repairs  the  owners  have  a  right  to  be 
reimbursed ;  and  the  evidence  of  skilful  persons  who  saw  the  ship  after  the 
collision  is  the  best  proof  of  that  necessity. 

THIS  was  originally  a  cause  of  collision,  promoted  by  the 
owners  of  the  American  ship  Young  Brander,  against 
the  Pactolus,  and  in  which  the  Court  had  on  the  16th  of  May, 
1855,  pronounced  for  the  damage,  and  had  referred  the  accounts 
to  the  Registrar  and  Merchants  to  assess  the  damages.  When 
the  case  came  before  the  Registrar  and  Merchants,  the  chief 
point  in  dispute  was  as  to  whether  the  cost  of  putting  new  iron 
plates  and  bolts  into  the  Young  Brander  should  be  allowed  or 
not  It  appeared .  that  the  Young  Brander  was  an  American 
vessel,  which  had  been  only  recently  built,  expressly  for  sale  in 
the  English  market,  and  that  she  was  on  her  way  to  this  country 
on  her  first  voyage,  when  the  collision  in  question  in  this  cause 
occurred.  It  was  stated  by  her  owners  that  she  had  been  so 
much  shaken  by  the  collision  that  it  became  necessary  to  intro- 
duce a  quantity  of  iron  plates  and  bolts  between  her  decks.  On 
the  other  side,  however,  it  was  alleged  that,  although  it  might 
have  been  very  desirable,  with  a  view  to  increase  the  value  of  the 
ship,  to  introduce  iron  plates  and  bolts,  yet  that  they  were  not 
rendered  necessary  by  the  collision  in  question ;  that  it  is  not  un- 
usual for  American  vessels  to  be  sent  to  this  country  insufficiently 
fastened,  in  order  to  their  being  strengthened  with  iron  plates 
and  bolts,  which  can  be  done  much  more  cheaply  here  than  in 
America ;  that  the  Young  Brander  was  a  vessel  of  this  descrip- 
tion ;  that  she  was  insufficiently  fastened,  avowedly  for  sale  in 
this  country ;  and  that  her  owners  had  taken  the  opportunity 
presented  by  the  collision  to  strengthen  her  with  iron  plates  and 
bolts,  at  the  expense  of  the  owners  of  the  Pactolus,  and  to 
render  her  more  valuable  than  she  had  previously  been.  It  was 
also  stated  that  the  charges  in  the  shipwright's  bill  were  ex- 
cessive. The  Registrar  and  Merchants  took  this  view  of  the 
case ;  they  thought  that  the  putting  in  the  iron  plates  and  bolts 
was  not  rendered  necessary  by  the  collision;  that  they  bad 
been  put  in  with  a  view  to  strengthen  her  and  to  enhance 
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her  value ;  and  they  accordingly  disallowed  the  whole  cost  of 
putting  in  the  iron  plates  and  bolts ;  they  also  considered  that, 
looking  at  the  high  rate  of  the  charges,  a  sufficient  discount  had 
not  been  allowed  from  the  shipwright's  account,  and  conse- 
quently deducted  4}  per  cent,  additional,  and  made  some  other 
deductions.  To  this  report  an  objection  was  taken,  an  act  on 
petition  was  gone  into,  and  the  case  was  fully  argued  on  the 
18th  July,  1856. 


Bayford  and  Twiss  in  support  of  the  report. 


December  23. 
Judgment. 

Difficulty  the 
Court  feels  in 
luch  caies. 


Itwillnotorer- 
rule  a  report  of 
the  Registrar 
and  Merchants 
except  on  the 
clearest  evi- 
dence. 


The  parties  in- 
jured are  en* 
titled  to  rettitu- 
tio  in  integrum. 


Cases  of  insur- 
ance afford  no 
guide. 


Addams  and  Cttrteis,  contra. 

Dr.  Lushinoton  now  gave  Judgment : — The  Court  has  expe- 
rienced some  difficulty  in  revising  the  report  of  the  Registrar  and 
Merchants  in  this  case,  and  the  reasons  are  very  obvious.  First, 
it  is  not  to  be  expected  that  the  Court  can  have  any  practical 
knowledge  either  as  to  what  repairs  were  necessary  in  conse- 
quence of  the  collision,  nor  whether  the  charges  made  for  such 
repairs  are  fair  and  just ;  and  these  are  the  questions  to  be  de- 
termined ;  secondly,  because  the  affidavits  in  this  case  are  most 
contradictory,  and  I  am  entirely  without  the  means  of  judg- 
ing to  which  side  the  greater  degree  of  credit  ought  to  be 
attributed ;  thirdly,  because  the  act  on  petition  in  objection 
to  the  report,  and  the  answer  thereto,  do  not,  and  perhaps 
could  not,  conveniently  afford  to  the  Court  any  information  to 
assist  it  in  forming  its  judgment.  There  are,  however,  two 
great  principles  which  are  clear;  first,  that  respect  ought  to 
be  paid  to  the  report  of  the  Registrar  and  Merchants,  and  that 
the  Court  ought  not  to  overrule  it  unless  quite  satisfied  that  it 
is  erroneous.  This  respect  is  due  both  because  of  the .  practical 
knowledge  of  the  Registrar  and  Merchants  in  such  cases,  and 
also  ut  sit  finis  litium,  that  litigation  should  not  be  continued 
on  light  grounds,  and  the  expense  of  proceedings  lead  to  a  defeat 
of  justice.  Secondly,  the  principle  upon  which  all  these  reports 
should  be  founded  is,  I  apprehend,  undoubted ;  the  parties  are 
entitled  to  restitutio  in  integrum,  to  a  complete  repair  of  all  the 
damage  done,  notwithstanding  that  the  result  may  be  to  render 
the  ship  more  valuable  than  she  was  prior  to  the  collision.  If, 
in  consequence  of  a  collision,  it  is  necessary  to  repair  a  ship,  the 
effect  may  be  to  enhance  the  value,  to  render  her  worth  more 
than  she  was  prior  to  the  collision.  In  cases  of  insurance,  one- 
third  of  the  value  of  the  material  is  deducted,  because  the  new 
material  is  more  valuable  than  the  old,  but  it  is  not  so  where 
repairs  are  done  in  consequence  of  collision.    The  value  of  a 
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ship  before  the  collision,  or  the  value  when  she  has  been  repaired        1856. 
after  collision,  are  questions  wholly  foreign  to  these  inquiries.  The    ^^^""^  ^^' 
best  evidence  is  that  of  persons  who  actually  inspected  the' vessel 
after  the  damage — of  persons  competent  to  say  what  repairs 
were  necessary  in  consequence  of  the  damage.     With  regard  to 
the  bills  incurred  for  such  expenses,  they  must  necessarily,  for 
the  purposes  of  justice,  be  submitted  to  examination,  and  extra- 
vagant charges  lowered  by  the  opinion  of  persons  conversant 
with  the  trade ;  but  I  must  say  it  is  a  very  arduous  task  for  the 
Court  to  decide  when  such  opinions  are  conflicting.     A  decision 
numero  non  pondere  is  worth  very  little,  and  the  Court  has,  as 
I  have  said,  no  means  of  deciding  to  whom  the  greater  degree 
of  credit  ought  to  be  given.     I  must,  however,  make  another 
observation — some  of  the  contested  questions  I  have  to  consider 
have  previously  been  made  the  subject  of  arbitration  at  Liver- 
pool, and  I  regret  to  say  without  result.     If  persons  best  ac- 
quainted with  the  whole  subject-matter  and  with  the  course  of 
trade  in  that  great  emporium  of  commerce  cannot  come  to  an 
agreement  on  these  matters,  I  must  necessarily  conclude  that 
great  doubt  and  uncertainty  prevail  as  to  the  questions  I  have  to 
determine.     According  to  the  claim  ultimately  referred  to  the  Amounti 
Registrar  and  Merchants,  3,265/.  was  claimed,  2,402/.  allowed ;  ^J*^JJ«^^  "»<* 
863/.  was  therefore  deducted ;  the  great  deduction  being  770/. 
from  the  carpenter's  bill ;  half  the  painter's  bill  has  been  de- 
ducted, and  of  the  bill  for  copper,  viz.  399/.,  49/.  has  been  taken 
off;  the  other  items  are  of  very  trifling  amount     It  is  expedient 
now  to  consider  upon  what  grounds  the  sum  of  770/.  has  been 
deducted  from  the  carpenter's  bill.     If  it  should  be  proved  that 
this  deduction  was  made  because  it  was  established  in  evidence 
before  the  Registrar  and  Merchants  that  repairs  were  done  and 
additions  made  which  did  not  become  necessary  on  account  of  the 
collision,  then  the  report  must  be  confirmed ;  but  I  am  of  opi-  The  condition 
nion  that  no  evidence  as  to  the  general  state  of  American  vessels  of  the  vessel 
can  be  put  m  competition  with  actual  evidence  as  to  the  state  lision  is  the 
and  condition  of  the  vessel  herself;  for  instance,  the  best  evi-  ^e„i|y*of 
dence  in  this  t^ase  is  the  evidence  of  those  who  saw  the  vessel  the  repairs. 
after  the  collision,  and  deposed  to  the  necessity  of  repairs ;  the 
best  evidence  in  contradiction  is  that  of  those  who  saw  the  vessel 
after  the  collision,  and  who  depose  that  the  repairs  were  not 
necessary  in  consequence  of  the  collision.     I  am  of  opinion  that 
I  cannot  and  ought  not  to  rely  upon  any  general  evidence  as  to 
the  fitting  out  American  vessels  in  these  particulars.    There  are 
two  grounds  then  upon  which  no  doubt  such  reductions  would 
be  justified,  provided  the  evidence  established  the  fact;   first,  if  ^rethe 
the  bill  be  extravagant,  the  charges  exceeding  the  ordinary  and  charges  extra- 

^       '  ^  ^  ^  ■  vagant?  and 
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were  the  re- 
pairs rendered 
necessary  by 
the  collision  ? 


Evidence  as  to 
the  general 
condition  of 
American 
vessels  cannot 
be  put  in  com- 
petition with 
evidence  as  to 
the  atate  of 
this  particular 
vessel. 


accustomed  rate ;  secondly,  if  the  work  done  was  not  rendered 
necessary  by  the  collision.    With  regard  to  the  first  head,  it 
appears  that  the  Registrar  and  Merchants  were  of  opinion  that 
the  charges  were  higli,  and  that  a  greater  discount  ought  to  have 
been  allowed,  and  accordingly  they  deducted  the  sum  of  94/. 
Now  this  is  a  matter  on  which  they  were  peculiarly  competent 
to  form  a  correct  opinion,  and  I  am  not  satisfied  by  the  evidence 
that  they  have  miscarried ;  I  shall  not,  therefore,  in  this  parti- 
cular, disturb  the  report.     As  to  the  second  head — and  no  doubt 
is  raised  as  to  the  work  having  been  done — the  question  is, 
whether  it  was  rendered  necessary  in  consequence  of  the  collision? 
In  order  to  show  that  a  part  of  the  work  was  unnecessary — I  refer 
now  particularly  to  the  fastenings  and  matters  connected  there- 
with-^evidence  was  received  as  to  the  general  state  of  vessels 
built  in  America,   and  that  they  were  generally  insufficiently 
supplied  with  iron  fastenings,  and  it  was  therefore  contended 
that  the  Young  Brander  must  be  deemed  to  have  been  in  the 
same  plight  and  condition,  and  that  consequently  the  deficiency 
of  iron  fastenings  must  have  originally  existed,  and  could  not 
have  been  rendered  necessary  by  any  collision.     I  greatly  doubt 
whether  such  evidence  was  admissible  at  all ;  but  I  am  clearly 
of  opinion  that  evidence  of  that  description  is  not  to  be  put  into 
competition  with  evidence  as  to  the  actual  state  and  condition 
of  the  vessel,  and  as  to  the  repairs  necessary  to  be  done  in  con- 
sequence of  the  collision.    As  to  the  original  state  and  con- 
dition of  this  vessel,  my  judgment  must  be  governed  by  evi- 
dence applying  to  this  particular  ship,  and  cannot  be  affected 
by  other  considerations.     So  as  to  the  repairs  necessary  to  be 
done— that  is,  assuming  the  original  state  and  condition  proved 
by  evidence — as  to  the  damage  sustained  and  repairs  necessary 
in  consequence  of  such  damage.     It  would   answer  no  good 
purpose  to  read  over  and  comment  on  the  affidavits.     I  shall 
refer  to  one  only,  brought  in  by  Mr.  Tebbs,  which  I  think  of 
great  importance  in  governing   my  judgment — these  are  the 
words : — "  The  repairs  made  to  the  Young  Brander  under  my 
direction  and  that  of  the  other   surveyors  were   general  and 
extensive,  in  consequence  of  the  vessel  having  been  so  much 
shaken  by  the  collision."     Looking  at  the  peculiar  nature  of 
this  case  and  of  the  questions  which  have  arisen, — remember- 
ing that  I  cannot  bring  to  the  consideration  of  such  questions 
any  knowledge  or  experience  of  my  own, — and  recollecting  also 
that  I  ought  under  such  circumstances  to  be  very  slow  to  reverse 
the  judgment  of  the  Registrar  and  Merchants,  yet  that  it  is  still 
my  duty  carefully  to  weigh  and  to  be  governed  by  the  evidence 
produced ;  the  result  to  which  I  have  come  is,  that  I  affirm  ail 
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the  deductions  made  by  the  report  as  to  the  excess  of  the  amount       1856. 
of  charge,  which  includes  their  deduction  on  account  of  discount ;    ^^^^  ^^' 
but  I  alter  the  report  by  determining  that  all  the  work  done  was  2^!^*^^^,^^  ^^ 
necessary  to  be  done  and  ought  to  be  paid  for  subject  to  similar  and  the  deduc- 
deductions  as  to  overcharge ;  and  I  must  give  the  costs  of  the  |^„™  ^^J_ 
present  proceedings  to  those  who  objected  to  the  report.  firmed,  but  all 


F.  Clarkson,  proctor  for  the  Young  Brander. 
Tebbs  for  the  Pactolus. 


neceaaaiy. 


THE  RODERICK  DHU,  Wm.  MTAGaART,  Master. 
Bottomry —  Commission — Practice* 

On  taking  the  ship's  accounts  in  a  cause  of  bottomry,  it  was  ascertained  that,  save 
as  to  tbe  agent's  commission,  no  money  was  due  as  against  the  ship  ;  and  the 
Registrar  and  Merchants  reported  that  the  commission  was  so  excessive  that 
on  the  balance  of  account,  after  reducing  the  commission  to  a  proper  amount, 
the  owners  of  tbe  ship  were  creditors  and  not  debtors.  Bond  pronounced 
against  with  costs. 

THIS  was  a  suit  promoted  by  Messrs.  Fruhling  and  Goschen,  Deeemhtr  6. 
the  holders  of  a  bottomry  bond  upon  the  ship,  cargo  and 
freight.  It  appears  that  the  Roderick  Dhu  having  met  with 
tempestuous  weather,  put  into  the  Island  of  St.  Thomas,  where 
her  cargo  was  discharged,  and  where  she  underwent  considerable 
repairs.  The  owners  hearing  of  the  circumstance  despatched 
Captain  M'Taggart  to  St  Thomas  to  see  to  the  ship's  repairs, 
and  gave  him  4,000/.  to  liquidate  all  the  accounts,  and  after- 
wards remitted  to  him  3,000/.  additional.  It  would  seem,  how- 
ever, that  before  the  arrival  of  Captain  M'Taggart,  the  master 
had  placed  the  affairs  of  the  ship  in  the  hands  of  Mr.  Emerson, 
Lloyd's  agent  and  the  British  consul  at  St.  Thomas,  under  whose 
superintendence  the  repairs  to  the  ship  were  done.  Captain 
M'Taggart  did  not,  upon  his  arrival,  remove  the  ship  from 
Mr.  Emerson's  hands,  but  paid  him  the  7,000/.  to  settle  the 
accounts.  Mr.  Emerson,  however,  brought  in  an  account 
showing  a  balance  of  about  11,632  dollars  due,  over  and  above 
the  7,000/.  which  had  been  paid  to  him,  and  for  this  balance  a 
bottomry  bond  on  ship,  cargo  and  freight,  with  a  maritime 
premium  of  14^  per  cent,  was  given  by  M'Taggart,  who  had 
then  become  the  master,  and  it  was  in  regard  to  the  validity  of 
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1866,        this  bond  that  the  present  suit  was  instituted.   The  Conrty  befoie 
^^*'**'^^     pronouncing  upon  the  validity  of  the  bond,  referred  the  ac- 
counts to  the  Registrar  and  MerchantSi  to  report  thereon. 

Re^strar'9  The  following  is  a  copy  of  the  Registrar's  Report^  and  of  the 

Schedule  annexed  thereto : — 

To  the  Right  Honorable  Stephen  Lushinoton, 
Doctor  of  LawSy  Lieutenant  Judge  and  President 
of  the  High  Court  of  Admiralty  of  England. 

Whereas  by  your  decree  of  the  22nd  day  of  January,  1866, 
you  were  pleased  to  refer  the  bottomry  bond  proceeded  on  in 
this  cause,  together  with  all  accounts  and  vouchers  brought  in  or 
thereafter  to  be  brought  in  relative  thereto,  to  your  Registrar 
and  Merchants,  to  report  the  amount  (if  any),  which  should 
appear  to  be  due  upon  the  said  bond. 

Now  I  do  most  humbly  report  that  certain  accounts  and 
vouchers  having  been  brought  in  by  the  proctor  for  and  on 
behalf  of  the  parties  proceeding  in  this  cause,  I  did,  with  the 
assistance  of  Messrs.  John  Cattley  and  Robert  Embleton,  of 
London,  merchants,  take  the  same  into  consideration,  as  ako  all 
the  papers  and  proceedings  produced  and  brought  in,  together 
with  what  was  urged  by  the  parties,  their  proctors  and  agents,  on 
both  sides,  and  we  are  of  opinion  that  no  sum  whatever  is  due 
to  the  said  Messrs.  Fruhling  and  Goschen  upon  the  said  bond, 
as  appears  by  the  schedule  hereunto  annexed.  And  with  refer- 
ence thereto,  and  to  the  accounts  brought  in  by  the  bondhoUers, 
we  would  beg  to  observe : — 

(I.)  That  the  accounts  of  Mr.  William  J.  Emerson,  who  was 
the  agent  for  the  ship  during  the  time  she  lay  at  St.  Thoma% 
and  was  at  the  same  time  her  Britannic  Majesty's  consul  and 
Lloyd's  agent  in  that  Island,  are,  in  our  opinion,  most  ub<* 
satisfactory,  and  in  many  particulars  highly  improper'  and 
objectionable. 

(2.)  That  the  sum  stated  to  have  been  advanced  on  the.said 
bottomry  bond  could  only  have  been  required  to  pay  the  commisr 
sions  of  the  said  Mr.  William  J.  Emerson,  the  amount,  charged 
by  him  in  his  account  for  commissions,  being  greatly  in  excess 
of  the  sum  alleged  to  have  been  advanced  on  bottomry. 

(3.)  That  the  principal  repairs  to  the  said  ship  appear  to  have 
been  done  by  the  firm  of  Messrs.  Sanbot  Sc  Co.,  ia  which  boase 
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Mr.  W.  J.  Emerson  is  asserted  to  have  heea  ft  partner  at  the  time,       1866. 
and  which  assertion  was  not  denied. 

(4.)  That  in  an  account  for  4,222  dollars  41  cents,  charged 
by  the  said  Messrs.  Sanbot  Sc  Co.  for  the  said  repairs,  no  specifi- 
cation or  details  are  given  for  3,900  dollars  thereof. 

(5.)  That  the  charge  of  5,184  dollars  76  cents,  made  by  the 
said  Messrs.  Sanbot  Sc  Co.  for  storing  the  cargo  of  the  said  ship, 
is  at  the  rate  of  2  per  cent,  upon  an  assumed  value  of  the  cargo, 
which  ultimately  proved  to  be  excessive. 

(60  That  the  charge  made  by  the  said  Mr.  W.  J.  Emerson 
of  1,632  dollars  37  cents,  being  a  commission  of  6  per  cent,  on 
his  alleged  disbursements,  on  account  of  the  said  ship  and  cargo, 
is  excessive,  inasmuch  as  it  clearly  appears  that,  during  the  time 
the  said  ship  remained  at  the  said  Island,  he  received  from  her 
owners  for  the  said  ship's  disbursements  no  less  a  sum  than  seven 
thousand  pounds  (7,000/.),  which  was  more  than  sufficient  to 
pay  the  whole  of  the  disbursements  and  all  his  reasonable  charges 
besides. 

(7.)  That  the  charge  made  by  the  said  William  J.  Emerson, 
of  12,961  dollars  92  cents  for  his  trouble  in  the  matter,  is  ex- 
orbitant, and  that  the  sum  of  1,000  dollars  allowed  by  us  on 
that  account  is,  in  our  opinion,  amply  sufficient. 

(8.)  That  without  entering  into  a  minute  examination  of  the 
accounts  in  this  case,  which  the  documents  furnished  to  us  do 
not  enable  us  to  do,  it  appears  that,  after  deducting  the  commis- 
sions improperly  charged,  there  was  due  from  the  said  William 
J.  Emerson  to  the  owners  of  the  said  ship  the  sum  of  1,095 
dollars  18  cents,  and  not,  as  pretended,  a  sum  of  1 1,632  dollars 
93  cents  from  them  to  him,  at  the  time  when  the  said  bottomry 
bond  was  executed. 

(9.)  That  we  entertain  considerable  doubts  as  to  the  bonS,  fide 
character  of  the  whole  transaction,  and  whether  in  fact  Messrs. 
6.  Nunez  and  Gomez,  the  gentlemen  to  whom  the  said  bond  was 
given,  ever  advanced  any  money  whatever  on  account  thereof. 

All  which  is  most  humbly  submitted  by 

(Signed)        H.  C.  Rothbrt, 

Registrar. 
Admiralty  Registry,  Doctors'  Commons, 

14th  June,  1856. 
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Schedule  referred  to  in  the  annexed  Report, 


No.l. 
2. 
8. 

4. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
IS. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 

2a. 

24. 

25. 

26 

27. 

28. 

29. 

80. 

81. 

82. 

9^. 

84. 

35, 

S6, 

87. 


88. 


Custom-house  duties  on  cargo 

Labourers  discharging  and  reloading  cargo. . 
A.  Sanbot  and  Co.,  storing  cargo  at  2  per 

cent  on  the  value  • 

Two  hospital  bills   

Seamen's  wages,  discharged  from  vessel. . . . 

Capt.  Murdock    

Coopers  and  mates 

Boat  hire  at  sundry  times 

Surveyors 

CapL  Murdock's  board 

Blacksmith 

Dr.  Erichsen   

Sailmnker 

A.  Sanbot 

Disbursements  of  brig  "  Mary  Stewart" .... 

Burying  deceased  sailors    

Butcher    

Apothecary 

Newton  and  Kamp,  chandlery 

Newton  and  Karop 

Sand  and  lime • 

Board  and  attendance  on  sick  sailors 

Consular  fees  • 

Painting  and  scraping  ship 

Paid  for  a  boat 

CapL  Murdock's  passage  to  Halifax 

Extra  medicine 

Capt.  M'Taggart,  on  account  of  his  wages    . . 

One  oil  lamp    

Water 

Advances  to  seamen  shipped  here    

Fort  fees 

CapL  M*Taggart 

Port  charges  and  harbour  fees 

Printing  hand-bills 

Commission  on  disbursements,  S30,647  :  56, 

at  5  per  cenL   

Commission,  5  per  cenL  on  cargo,  valued  at 

£54.008— say  1,256  tons  at  £^  per  ton— 

S259,288 :  40,  at  S480  Ex.  at  5  per  cenL . . 
Commission,  5  per  cenL  on  charter  of  "  Mary 

Stewart,"  £44,  at  $4:80 ... 

Deduct — 
C.  J.  Fox's  drafts  oo  the  Liverpool  Borough 
Bank : 

£2,000,  sold  at  4871 S9,750      0 

£1,000,  sold  at  492^ 4,925      0 


Claimed. 
Dollars.  Cent*. 

2,700    40   I 

8,130     22   , 


5,184 

637 

2,657 

800 

568 

58 

208 

50 

55 

196 

122 

4,222 

1,541 

90 

668 

84 

1,841 

10 

25 

41 

89 

50 

65 

70 

4 

100 

2 

8 

115 

8 

100 

648 

5 


14,675 

Less  commission  endors-l        220 

ing.  14  per  cent j 


0 
12 


Proceeds  of  draft  for  £1,000,' 

received  from  Rothschild 

Coen  through  CapL 

gart 

Cash  received  for  scraping 66 

from  M*Taggart..  14,400 


w 


88 

88 

0 
0 


76 

17 

40 

0 

0 

89 

0 

0 

80 

0 

0 

41 

41 

95 

50 

66 

67 

16 

47 

0 

50 

0 

0 

0 

44 

0 

50 

50 

80 

0 

0 

95 

50 


1,582    87 

12,961     92 
218    84 


45,855    69 


88,722    76 


Sum  advanced  on  bottomry 11,682  98 

Maritime  premium,  13^  per  cent.    1 .686  77 

Sum  claimed  under  bottomry  bond 18,819  70 

Sum  due  to  owners  on  balance  of  account 


Allowed. 

Dollar*.  CeuU. 

2,700  40 

8,180  22 

5,184  76 

687  17 

2,657  40 

800      0 

568      0 

58  89 

208      0 

50      0 

55  80 

196      0 

122      0 

4,222  41 

1,541  41 

90  95 

668  50 

84  66 

1,841  67 

10  16 

25  47 

41      0 

89  50 

50      0 

65 

70 

4 

100 


0 

0 

44 

0 

2    50 

8    60 

115    SO 

8      0 

100      0 

648    95 

5    50 

766     18 


1,000      0 
218    84 


82,627    58 


88,723    76 


1,095     18 


H.  C.  RoTHERT,  Registrar. 
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To  this  report  an  objection  was  taken  on  behalf  of  the  bond-        1866. 
holders,  an  act  on  petition  was  gone  into,  and  the  case  was    ^^g""^  ^- 
argued  on  the  6th  of  December,  1856. 

Robertson  and  Baj/ford  for  the  bondholders. 

Addams  and  Twiss  for  the  owners. 

Dr.  Lushington  now  gave  judgment: — This  case  comes    Dec§mber7Z. 
before  the  Court  under  the  following  circumstances : — It  was  Judgment 
originally  a  cause  of  bottomry  brought  by  Messrs.  Fruhling  and  "^^  *^*"7^ 
Goschen,  and  it  is  alleged  that  this  ship  being  of  the  burden  of  caM. 
1,200  tons,  and  commanded  by  Murdock,  put  into  St.  Thomas 
in  March,   1855;   that  M'Taggart,  who  succeeded  Murdock, 
being  without  funds,  did,  in  June,  1855,  borrow  from  Messrs. 
Nunez  and  Gomez  the  sum  of  2,418/.  on  bottomry,  at  the  rate  of 
14^  per  cent,  maritime  premium,  and  on  June  21, 1855,  executed 
a  bottomry  bond  for  that  amount.     On  the  arrival  of  the  vessel 
in  this  country  a  suit  was  brought  for  the  recovery  of  the  amount 
due  on  this  bond.    The  bond  was  opposed  by  the  owners,  who 
alleged  that  the  vessel  having  sustained  damage  by  tempestuous 
weather,  and  having  put  into  St  Thomas  for  repair,  John  Mur- 
dock, the  then  master,  appointed  Mr.  Emerson,  a  merchant  at 
St  Thomas,  JJoyd's  agent  and  also  British  consul,  his  agent, 
and  that  Murdock  was  required  and  did  sign  an  agreement,  of 
which  I  shall  speak  more  presently ;  that  the  owners  being  in* 
formed  of  the  condition  of  the  vessel,  sent. an  agent  to  St  Thomas 
with  4,000/.  to  liquidate  all  demands:  that  a  further  sum  of 
3,000Z.  was  sent  and  paid  over  to  Mr.  Emerson,  whereby  all 
lawful  demands  were  paid ;  and  that  the  bond  was  given  for  no 
legal  consideration.    When  this  case  came  before  the  Court,  it  Necessitated  a 
was  manifest  that  its  judgment  might  be  affected  by  the  state  of  R[!^^|J^VaDd* 
the  accounts,  and  accordingly  the  Court,  without  pronouncing  Merchants  be- 
any  opinion  as  to  the  validity  of  the  bond,  directed  a  reference  to  ^!^^\  comedo 
the  Registrar  and  Merchants  to  take  the  accounts.    The  report  >  conclusion  as 
of  the  Registrar  and  Merchants  has  now  been  brought  in,  and  of  the  bond. 
has  been  objected  to  on  behalf  of  the  holders  of  the  bottomry  Their  renort 
bond.     It  therefore  becomes  my  duty  to  consider  the  report  and  Mr"Em«^^'^ 
the  objections  thereto.     The  schedule  annexed  to  the  report  ■? n's  commis- 
shows  that  nearly  the  whole  of  the  items  were  allowed,  but  that 
the  commissions  were  subjected  to  a  reduction ;  14,706  dollars 
had  been  demanded  by  Mr.  Emerson  for  his  commissions,  and 
1,979  dollars  were  allowed.    Consequently  the  Registrar  and 
Merchants  were  of  opinion  that  there  was  an  excess  of  charge 
on  this  head  amounting  to  12,727  dollars.    And  they  further 
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1866.       found,  upon  taking  the  whole  account,  that  so  far  irom  there  being 
December  28.    anything  due  oo  account  of  the  ehip,  1,095  dollars  were  owing 


to  the  owners  on  balance  of  the  account.    The  question,  there- 
fore, that  I  shall  have  to  decide  is,  whether  the  Registrar  and 
Merchants  have  acted  rightly  in  the  deductions  they  have  made. 
First,  as  to  the  principle  upon  which  the  Court  must  decide  this 
It  is  a  necessary  question,  I  apprehend  it  to  be  established  by  every  day's  prac- 
bottomry  bond   ^^^^>  ^^^^  those  who  advance  money  on  bottomry  cannot  recover 
that  money  »    upon  the  bond  any  amount  which  was  not  justly  due  and  owing 

due  from  the       .,  i-ii-  i-»»  ...  ,         f 

owners  for  the    by  the  owners  of  the  ship  on  which  the  security  is  given ;  though 
^ceMities  of     jj  jg  ^^^^  ^y^^^  merchants  advancing  money  upon  bottomry  are 

not  bound  to  see  to  the  application  of  the  money;  yet  that 
money  must  be  wanting  for  the  necessities  of  the  ship.    That 
this  is  the  law  is  dearly  shown  by  every  day's  practice ;  and 
I  shall  not  stop  to  prove  why  such  ought  to  be  the  law,  or  what 
would  be  the  consequence  if  money  could  be  advanced  on  bot- 
tomry without  adequate  necessity.    The  sole  question  thus  far 
in  this  case  is,  whether  the  deductions  made  by  the  Registrar 
The  usages  of   and  Merchants  are  correct  or  not     It  is  alleged,  in  objection  to 
arenottoK'^  the  report,  that  they  have  disregarded  the  customs  and  usages 
entirely  disre-    of  the  island  of  St.  Thomas,  in  respect  of  mercantile  commiV 
'  sions.     Certainly,  if  the  Registrar  and  Merchants  had  acted  on 

any  such  principle  as  that  alleged,  they  would  have  been  in  error, 
because  it  is  well  known  that  the  rate  of  commissions  varies 
according  to  the  circumstances  of  particular  places,  and  can- 
not be  subjected  to  one  inflexible  rule ;  but  it  does  not  therefore 
follow  that  because  the  Registrar  and  Merchants  have  reduced 
these  commissions,  that  they  have  acted  upon  any  such  supposed 
but  form  no       rule.     I  am  further  of  opinion,  that  the  Registrar  and  Merchants 
for  the  juSr-  *  ^^^  ^^*  bound  to  allow  commissions  according  to  what  may  be 
ment  of  the       alleged  to  be  the  custom  in  any  particular  place,  but  that  they 

Kcffistrarand  •^•/•ji*^*        •        ^-i-  ••  ••         i  •j 

Merchants.        ^f^  justified  m  fQrmmg  their  own  opinion,  givmg  due  considera- 
tion to  all  the  circumstances  of  the  case  and  to  local  usage.     If 
my  memory  does  not  deceive  me,  the  Privy  Council  have  acted 
upon  that  principle,  and  have  reduced  commissions,  despite  affida- 
vits to  the  effect  that  the  commissions  were  usual  and  customary. 
Mr.  Emerson,    Another  ground,  however,  has  been  set  up  in  argument,  viz.,  that 
Li^'s^ageift,   Mr,  Emerson  made  a  special  agreement  with  the  master,  when 
was  precluded    he  undertook  the  agency,  that  he  should  be  entitled  to  all  usual 
any  special  ^     &nd  accustomed  fees  of  merchants  in  the  island.    I  am  of  opinion 
^eement  with  ^jjat  neither    Mr.   Emerson  nor  the  master  was  justified  in 

the  master.  _,  •* 

entering  into  any  such  agreement.  Mr.  Emerson  was  not 
merely  a  merchant  of  St  Thomas,  but  be  was  British  consul 
and  Lloyd's  agent,  and  he  had  no  right  whatever  to  make  any 
agreement  inconsistent  with  the  duties  and  obligations  which 
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attached  upon  these  two  characters ;  and  for  very  obvious  rea-        1856. 

sons — not  only  was  he  bound  by  his  engagements,  but  it  is  to  j?!*i!!?!r_??l 

be  supposed  that  masters  of  British  ships  coming  into  that  island 

enjoyed  his   services  in  consequence  of  the  public  situations 

he  filled,  and   on  the  faith  that  he  would  fulfil  the  obligations    . 

incident  thereto.      Mr.  Emerson  was  dismissed  by  the  com^ 

mittee  at  Lloyd's  for  the  breach  of  such  engagements,  and  so  far 

as  he  is  concerned  he  can  have  no  pretence  for  claiming  a  benefit 

arising  from  a  breach  thereof.    Then  as  to  the  master,  how  was  The  master 

he  circumstanced  ?     He  arrived  on  the  7th  March  in  distress,  f^- li^^fj  5|"** 

'  tiu  owners  for 

and  on  the  8th  he  was  compelled  or  induced  to  sign  this  docu-  just  and  lawful 
ment,  annexed  to  the  first  act ;  he  had  not  one  atom  of  authority  ^  "^^' 
to  bind  his  owners  for  any  expense  for  which  they  were  not 
legally  liable,  and  therefore  the  question  resolves  itself  back  into 
this,  whether  these  charges  are  just  and  lawful.    The  commis- 
sions in  this  case  for  disbursements,  care  and  superintendence 
from  March  till  June  amount,  according  to  the  claim,  to  nearly 
3,000/.    The  Registrar  and  Merchants  have  allowed  400/.    I  am 
most  clearly  of  opinion  that  the  charge  made  was  most  exorbi- 
tant and  unjustifiable,  and  that  the  sum  of  400/.  allowed  by  the 
Registrar  and  Merchants  was  fully  adequate.     It  has  been  urged  Were  these 
that  the  ship  might  have  been  detained  in  the  island  till  all  these  Th"a?tJe  shV 
charges  were  paid,  and  that  therefore  I  ought  to  allow  them.     In  might  have 
answer  to  this  argument,  the  case  of  the  Augusta  (a),  was  cited ;  and  j,  „ot  |,y  |t,eif 
in  that  case  Lord  Stowell  expressed  his  opinion,  that  a  bottomry  ■  »«fficieDt 
bond  could  not  be  upheld  on  this  ground  alone,  even  in  a  case 
where  the  expenses  might  be  legitimate.    Two  things  are  neces-  The  money 
sary  to  give  validity  to  a  bottomry  bond — that  the  money  should  ^a"red  for^the 
be  advanced  on  bottomry ,  and  that  it  should  be  wanted  to  defray  necessities  of 
the  necessities  of  the  ship.     Such,  I  think,  are  the  rules  to  be 
reduced  from  the  case  of  the  Augusta,  and  many  other  decisions 
of  Lord  Stowell.     It  has  been  further  said  that  — to  confirm  this 
report  would  bear  very  hard  on  Messrs.  Nunez  and  Gomez,  who 
actually  advanced  the   money— their  characters  as  merchants 
might  be  affected  by  such  a  decision.     It  may  be  true  that  they  And  it  is  the 
did  advance  the  money ;  and  I  am  willing  to  assume  the  fact  to  be  advandng"*" 
so,  though  the  Registrar  and  Merchants,  who  had  full  opportu-  money  on  hot- 
nity  to  investigate  the  transaction,  entertained  a  suspicion  to  that  it  was 
the  contrary.     But  the  true  question  is,  not  whether  they  ad-  wanted  for  the 

*  ,  necessities  of 

vanced  the  money,  but  whether  it  was  wanted  for  the  necessities  the  ship. 
of  the  ship.    This  is  the  matter  that  they,  Messrs.  Nunez  and 
Gomez,  ought  to  have  investigated,  and  this  they  had  ample 
means  of  doing ;  they  would  then  have  found  that  7,C00/.  had 

(a)  1  Dod.  283.* 
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1856. 

December  2Z. 


Bond  pro- 
nounced 
againsty  with 
costs. 


been  paid ;  they  would  have  seen  that  nearly  3,000/.  was 
charged  to  commissions ;  that  no  money  was  wanting  save  to 
defray  such  commissions;  that  otherwise  Mr.  Emerson  was 
a  debtor  to  the  ship.  If,  with  these  facts  before  them,  they 
would  not  open  their  eyes,  and  hold  their  hands,  it  was  their 
own  want  of  due  caution.  I  confirm  the  report;  pronounce 
against  the  bond,  no  money  being  required  to  supply  the  neces- 
sities of  the  ship,  all  lawful  charges  being  already  paid ;  and  con- 
demn the  bondholders  in  the  costs. 


Nelson,  proctor  for  bondholders. 


JP.  Clarkson  for  owners. 
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1857. 

January  16* 


THE  JOSEPH  SOMES,  C.  T.  Elmstonb,  Master. 

CoUUion — Starboarding  the  Helm  to  avoid  immediate  Danger — 

17  ^  18  Vict.  c.  104,  Sect.  296. 

The  Glanmire  was  uiliDg  on  the  starboard  tack;  the  Joseph  Somes  was  going 
free,  and  omitted  to  port  her  helm  until  she  had  got  too  near  to  the  Glanmire ; 
the  Glanmire  starboarded  her  helm  to  avoid  immediate  danger. 

Held,  that  the  Glanmire  was  justified  under  the  circumstances  in  starboarding  her 
helm,  and  that  the  Joseph  Somes  ought  to  have  ported  sooner. 

THE  barque  Glanmire,  of  the  burthen  of  246  tons,  bound 
from  London   for   Barbadoes,   and  the  barque  Joseph 
Somes,  of  the  burtheb  of  774  tons,  proceeding  from  China  for 
London,  came  into  collision  with  each  other  at  10  p.m.  on  the 
28th  of  April,  1856,  a  few  miles  from  the  Portland  Light.    The 
Glanmire,  as  she  stated,  was  keeping  her  course  west  half  north, 
making  four  and  a  half  knots,  the  wind  moderate  from  north 
by  west,  and  the  weather  fine  and  clear,  when  she  descried  the 
Joseph  Somes  right  ahead,  without  a  light,  distant  nearly  a 
mile*    The  Glanmire  instantly  ported  her  helm,  and  in  a  few 
minutes  perceived  that  the  Joseph  Somes,  which  was  on  the 
port  tack,  was  keeping  her  wind,  and  crossing  the  bows  of  the 
Glanmire,  which  course  she  continued  until  she  was  a  little  on 
her  weather  bow,  distant  less  than  a  cable's  length.    The  danger 
of  a  collision  being  thereby  rendered  immediate,  the  helm  of 
the  Glanmire  was  starboarded,  but  before  her  sails  had  had 
time  to  fill,  the  helm  of  the  Joseph  Somes  was  suddenly  put  to 
port,  but  too  late ;  and  the  consequence  was  that  the  Joseph 
Somes  with  her  cutwater  struck  the  Glanmire  amidships  on  the 
starboard  side,  doing  her  serious  damage.    According  to  the 
statement  of  the  Joseph   Somes,  the  wind  at  the  time  of  the 
collision  was  blowing  moderately  from  about  N.N.E.,  and  the 
night  was  rather  dark,  but  not  foggy  or  hazy;  she  had  two 
lights  ready  to  be  exhibited  when  required,  one  of  which  was 
occasionally  moved  or  flashed  across  the  bows.    The  light  of 
the  Glanmire  was  observed  distant  from  one  to  two  miles,  upon 
which  she  exhibited  her  own  light.     On  the  vessels  arrivino: 
within  about  a  quarter  of  a  mile  of  each  other,  it  was  discovered 
that  the  Glanmire  was  two  points  on  the  Joseph  Somes'  port  bow, 
standing  about  W.  by  N.    The  helm  of  the  Joseph  Somes  was 
thereupon  put  hard  aport,  and  the  Glanmire  was  hailed  to  port 
her  helm,  but  instead  of  so  doing,  she  starboarded  it,  and  ran 
8.  o 
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1867.       across  the  Joseph  Somes'  hawse.    Cross  actions  were  brought 
January  16.    ^yy  the  respective  parties. 


Addams  and  Twiss  were  heard  for  the  Glanmire. 


Judgment 


Great  delay  ia 
nuniniDg  the 
witneases. 


Much  to  be 
lamented. 


Counei  of  the 
two  vessels. 


Case  of  the 

Glanmire. 


The  Queen^s  Advocate  and  Dearie  for  the  Joseph  Somes. 

The  Court  was  assisted  by  Captains  Farrer  and  Chse. 

Dr.  LusHiNOTONy  addressing  the  Elder  Brethren,  said : — 
Gentlemen,  there  are  peculiar  circumstances  in  this  case,  to  the 
consideration  of  which  it  is  my  duty  to  draw  your  attention.  I 
shall  not  occupy  your  time  by  going  through  matters  which 
are  generally  agreed  upon  between  the  parties,  but  commence 
by  stating  what  I  think  has  led  to  the  confusion  which  has 
occurred  in  the  evidence  in  this  case.  The  collision  took  place 
on  the  28th  April  in  last  year,  and  although  the  suit  commenced 
on  the  13th  of  May,  and  the  libel  was  brought  in  on  the  3rd  of 
June,  it  unfortunately  happens  that  the  only  witness  examined 
on  the  libel  at  that  time,  namely,  on  the  28th  of  June,  was 
Robert  Sidey.  The  other  witnesses,  who  have  been  examined 
in  support  of  the  complaint,  were  not  examined  until  the  28th 
of  November,  and  following  days.  Now,  g^itlemen,  this  cir- 
cumstance satisfactorily  accounts  to  my  mind  why  it  is  that 
Robert  Sidey  speaks  with  greater  certainty  and  greater  spe- 
cification as  to  the  facts,  than  the  other  witnesses.  It  is  greatly 
to  be  lamented  that  such  delay  did  take  place,  for  it  tends 
to  render  it  exceedingly  difficult  to  administer  justice  with 
certainty.  I  do  not  mean  to  impute  blame  to  any  one ;  it  may 
have  been  impracticable  to  examine  the  witnesses  before;  but 
the  consequence  of  the  delay  is  to  throw  the  evidence  into  such 
a  state  as  to  render  it  exceedingly  difficult  to  arrive  at  a  just 
conclusion.  I  think  both  vessels  saw  each  other  iti  time  to 
avoid  a  collision,  provided  they  had  adopted  proper  measures. 
It  is  a  question  whether  the  Glanmire  at  the  time  of  the  collision 
was  close  hauled  on  the  starboard-tack,  or  not.  It  is  an  ad- 
mitted fact  that  the  Joseph  Somes  was  sailing  with  the  vrind  free 
two  points.  Whether  or  not  it  would  be  so  free  as  relates  to  the 
Glanmire,  I  cannot  undertake  to  say.  The  case  of  the  Glanmire 
is  briefly  this,  that  having  perceived  the  other  vessel,  according  to 
her  statement,  at  a  distance  of  about  a  mile,  she  did  at  that  time 
port  her  helm,  and  kept  it  to  port ;  but  when  the  collision  was 
imminent  she  starboarded  her  helm,  and  the  collision  is  imputed 
to  the  Joseph  Somes  delaying  to  port  her  helm.  That  is  the 
substance  of  her  case.    You  will,  therefore,  have  to  determine 
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whether  you  think  from  the  eridence  it  is  sufficiently  established       1867. 
that  the  Joseph  Somes  delayed  to  port  her  helm  in  due  time,     ^^^^^v  ^^' 
You  will  have  to  consider  whether  the  Glanmire,  in  starboarding  Was  she  jutti- 
her  helm-^whidh  it  is  an  admitted  fact  she  did — was  justified  in  boarding  her 
that  measure.     I  have  no  hesitation  in  telling  you  that,  in  my  ^^^™- 
opinion,  there  is  an  abundance  to  bring  the  case  within  the  Act 
of  Parliament,  it  being   proved   that  she  did  starboard  her 
helm.    The  words  of  the  plea  are  these — ''  that  as  the  danger  of 
a  collision  was  thereby  rendered  immediate,  the  helm  of  the 
Glanmire,  which  until  then  had  been  kept  a-port  from  the  time 
when  the  other  vessel  was  first  seen,  was  ordered  by  the  chief 
mate  to  be  put  a^starboard,  and  which  order  was  obeyed."     I  p^»^"*^  °" 

1  1  1    .  /I  .1  .     behalf  of  the 

must  now  however  dmw  your  attention  very  bneny  to  the  evi-  QUDmire. 
dence  on  the  part  of  the  Ohmmire.  Four  witnesses  have  been 
brought  forward  to  establish  the  case  of  the  Glanmire,  and  re- 
Kance  has  been  placed,  and  most  properly  placed,  on  the  evi- 
dence of  Robert  Sidey,  who  was  at  the  helm  at  the  time.  The 
effect  of  his  evidence  is,  that,  just  at  the  time  the  Joseph  Somes 
was  seen,  he  was  ordered  to  ease  the  helm  a  little,  because  the 
vessel  was  going  too  close  to  the  wind ;  that  immediately  after 
the  Joseph  Somes  was  descried,  the  helm  was  put  to  port,  and 
eontimied  thus  until  the  Joseph  Somes  came  so  close  upon  her 
that,  for  the  purpose  of  avoiding  immediate  danger,  it  was  put  to 
starboard.  Captain  Barrett,  the  master  of  the  Olaumire,  was 
below  at  the  time;  therefore  we  must  lay  him  out  of  the  case  al- 
together. With  regard  to  the  evidence  of  Fisher,  I  must  can- 
didly tell  you  that,  in  my  opinion,  it  is  not  to  be  trusted.  Similar 
obaervatioiis  do  not  apply  dhrectly  to  the  evidence  of  Duncan  or 
Ombla;  I  see  no  reason  to  impute  anything  to  them  but  iailure 
of  memory ;  but  that  is  so  great  in  the  case  of  Duncan  that  I 
can  place  no  confidence  on  him.  Then  how  stands  this  case  ?  Does  not  make 
The  case  of  the  Ohmmire  is  supported  by  one  single  witness,  and  **"'  *^"*' 
he  is  contradicted  by  others,  thoogh  I  cannot  rely  on  the  contra- 
dictions. Now,  if  there  had  been  no  plea  given  m,  no  defence 
made,  and  no  witnesses  examined  on  the  other  side,  I  should 
have  had  no  hesitation  in  saying  that,  under  the  circumstances, 
the  case  on  behalf  of  the  Glanmire  was  not  made  out  But  let  us 
now  consider  what  is  the  case  set  up  by  the  Joseph  Somes,  and 
whether,  upon  examination  and  consideration  of  the  whole  of  the 
evidence,  you  are  of  opinion,  taking  either  the  evidence  on  behalf 
of  the  Joseph  Somes  only  or  in  conjunction  with  that  of  Robert 
Sidey,  that  the  case  of  the  Glanmire  is  made  out;  if  so,  you  will 
pronounce  for  her.  It  is  not  of  much  importance  whether  the  Bat  did  not  the 
helm  of  the  Joseph  Somes  was  ported  once  or  twice;  the  question  ^^^e  Slan*^ 
was  and  is,  whether  the  Joseph  Somes  did  not  see,  according  to  ™^"  >"  ^»nj«  ^^ 

^  °        SToid  the  coU 

O  -6  ligion  t 
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her  own  account,  this  vessel  on  the  starboard  tack,  she  herself 
being  free,  at  such  a  distance  that  it  was  entirely  within  her 
power  to  escape  the  collision,  if  she  had  ported  her  helm  in  due 
time.  Now  we  will  i*etire  for  consultation ;  but  before  doing  so, 
I  will  put  to  you  the  questions  stated  by  the  Queen's  Advocate. 
The  questions  I  have  to  put  to  you  will  be  these ; — first,  whether 
you  are  of  opinion  that  there  was  any  culpable  delay  on  the  part 
of  those  on  board  the  Joseph  Somes  in  not  porting  her  helm  in 
due  time  so  as  to  avoid  the  collision ; — secondly,  I  shall  have  to 
ask  you,  whether,  if  you  are  of  opinion  that  there  was  such  delay, 
the  measure  of  starboarding  the  helm  pursued  on  the  part  of 
the  Glanmire  was  or  was  not  justified  by  the  circumstances. 
When  I  say  justified  I  mean  justified  in  order  to  avoid  imme- 
diate danger.  If  the  Queen's  Advocate  was  right,  the  starboard** 
ing  of  the  helm  could  not  lead  to  an  escape  from  the  blow,  but 
only  to  increase  the  damage,~and  then,  of  course,  it  was  not 
justifiable. 


Joseph  Somet 
to  blame  for 
not  porting  her 
helm  in  time. 


Glanmire 
justified  under 
the  circum- 
stances in  star- 
boarding her 
helm  to  avoid 
immediate 
danger. 


The  Court  and  the  Elder  Brethren  having  retired  for  consul- 
tation, on  their  return 

Dr.  Lushington  said :— I  am  now  about  to  declare  the  conjoint 
opinion  of  the  Trinity  Masters  and  myself.  Having  given  the 
best  consideration  to  this  case,  we  are  of  opinion  that,  entirely 
omitting  to  ascribe  any  weight  to  any  one  of  the  witnesses  pro- 
duced on  behalf  of  the  Glanmire,  excepting  Robert  Sidey,  and 
also  bearing  in  mind  that  he  is  contradicted  in  some  respects  by 
the  mate  in  charge,  yet  looking  to  the  whole  of  the  evidence 
produced  on  behalf  of  the  Joseph  Somes,  there  was  culpable 
delay  on  the  part  of  the  Joseph  Somes  in  not  porting  her  helm 
in  time,  and  the  consequence  of  that  delay  was  that  the  Glan- 
mire, in  order  to  avoid  the  immediate  danger  of  collision,  star- 
boarded her  helm,  which  she  was  justified  in  doing,  for  the  pur- 
pose of  taking  every  possible  chance  of  avoiding  the  collision. 
It  was  justifiable  in  law,  and  the  right  course  to  take,  looking  at 
the  circumstances  of  the  case.  Therefore  I  pronounce  for  the 
Glanmire. 

Bathurst,  proctor  for  the  Glanmire. 


Deacon  for  the  Joseph  Somes. 
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THE  ALFEN,  A.  A.  Jacobsen,  Master. 
Salvage — Vessels  under  Charter — Services  by  Steamer. 


The  charterers  of  a  Tesiel  are  not,  except  under  very  special  eircumstances,  entitled 
to  the  salvage  earned  by  that  vessel.  The  Court  looks  with  great  favour  on 
services  performed  by  steamers. 

THIS  was  an  action  brought  by  the  steam-ship  Empress 
Eugenie  against  the  Norwegian  barque  Alfen,  to  obtain 
compensation  for  salvage  services  rendered  to  her  near  Lamp- 
sake  Bay,  in  Asia,  on  the  1 1th  of  January,  1856.  The  barque, 
coaMaden,  had  been  driven  on  a  shoal  in  consequence  of  the 
tempestuous  state  of  the  weather.  The  steamer  went  to  her  aid, 
and  succeeded  in  tugging  her  off.  On  the  part  of  the  owners 
it  was  contended  that  the  services  were  of  a  very  slight  nature. 
The  value  of  the  property  salved  was  1,634/. 

Tunss  and  Spinks  were  heard  for  the  salvors. 

Addams  and  Deane  for  the  owners. 

Dr.  Lushington  : — ^This  is  a  claim  for  salvage  preferred  on  Judgment. 
behalf  of  the  master,  owners,  and  crew  of  the  steam-vessel 
Empress  Eugenie,  which  is  represented  to  be  of  514  tons 
burthen,  propelled  by  two  engines  of  60  horse-power  each, 
manned  by  thirty-two  hands,  and  of  very  considerable  value, 
amounting  to  nearly  20,000/.  It  is  said  that  she,  being  in  bal- 
last, and  sailing  from  Constantinople  to  Greece,  performed  the 
service  the  particulars  of  which  I  must  presently  briefly  ad- 
vert to,  and,  at  the  time  of  the  performance  of  this  service,  was 
chartered  to  the  Turkish  government,  and  was  in  their  employ. 
The  vessel  to  which  the  service  was  rendered  was  a  Norwegian 
barque,  and  was  carrying  coals  for  the  use  of  the  Turkish  govern- 
ment; whether  she  was  chartered  to  bring  them  from  Constan- 
tinople for  the  Turkish  government  or  sold  them  afterwards,  is 
not  very  clear  from  the  evidence  ;  but,  in  the  view  I  take  of  it, 
it  is  not  of  any  importance.  It  was  originally  alleged  that  no 
salvage  reward  was  due  under  these  circumstances,  because  the 
steamer  was  in  the  service  of  the  Turkish  government,  and  so 
was  the  vessel  to  which  the  service  was  rendered ;  but  that 
argument  has  with  great  propriety  been  abandoned.  It  may  be 
convenient  to  say  a  word,  to  prevent  mistake,  as  to  the  principle 


VesBels  under 
charter. 
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1857.        which  I  think  ought  to  apply  to  cases  not  exactly  of  this  de- 
Jamuary  22.    gcription,  but  approaching  nearer  to  the  case  of  the  Waterloo  (a). 
I  apprehend  that  where  a  vessel  is  under  charter,  unless  there 
be  express  terms  in  the  charter-party  giving  the  charterer  the 
right  to  control  salvage,  and  the  benefit  of  any  salvage,  if  per- 
formed, the  charterer  has  no  claim  to  reward  for  salvage  services 
rendered  by  the  ship.     I  conceive  there  are  various  reasons  why 
this  must  be  the  case.    In  the  first  place,  with  regard  to  the 
personal  exertions  of  the  master  and  crew,  they  are  wholly  inde- 
pendent of  the  charterer :  it  would,  therefore,  be  quite  contrary  to 
justice  that  the  charterer  should  found  any  claim  upon  them*— 
and  not  only  so,  but  it  would  not  conduce  to  the  safety  of  ships 
at  sea  if  it  could  be  said  that  the  master  and  crew  were  to  be  de- 
Charterers  not  prived  of  the  efiect  of  their  personal  exertions.     I  apprehend, 
aaivaffc  except  ^'*c'*®'''^'^>  ^^  salvage  would  not  belong,  except  in  special  cases, 
under  special    to  the  charterer ;  but,  at  the  same  time,  I  do  not  mean  to  say 
circums  ances.  ^j^^^  might  not  arise  out  of  the  circumstances  of  the  salvage 
a  reason  for  the  charterers  refusing  to  pay  the  whole  amount 
for  which  they  chartered  the  ship,  or  a  right  of  action  against 
the  owners  of  the  ship  for  delay  and  loss  incurred.    These  circum- 
stances do  not  arise  on  this  occasion ;  but  it  is  expedient  that  there 
should  be  no  misunderstanding  of  the  law.    When  I  considered 
this  case  I  had  not  in  my  memory  that  of  the  Waterloo  ;  though, 
when  it  was  mentioned  by  Dr.  Twiss,  the  circumstances  came 
back,  after  a  lapse  of  thirty-seven  years,  with  considerable  fresh- 
ness. The  Liverpool  case  {b)  I  did  remember.   I  shall  act  upon  it^ 
and  the  judgment  there  delivered  would  be  my  judgment,  if  it 
were  necessary  to  decide  that  point  now.    Therefore  this  case 
resolves  itself  into  the  simple  question,  what  ought  to  be  the 
Court  looks       qiuzntum  of  reward  given  for  the  services  rendered  ?    The  Court 
services  ren-     is  always  in  the  habit  of  looking  with  a  considerable  degree  of 
dered  by  favour  towards  the  exertions  of  steam-vessels  which  procure  the 

steam- vessels.  ,  ,  *■ 

release  of  ships,  if  I  may  so  term  it,  from  calamities  on  shore; 
and  for  this  reason^a  steamer  can  do  it  with  so  much  celerity, 
and  render  assistance  so  much  more  efiectually,  than  can  be 
done  by  other  means,  whether  it  be  the  lightening  of  the  vessel 
or  anything  else.  The  Court  does  not  look  at  the  minutUe  exoept 
it  be  in  cases  of  danger  or  extraordinary  labour.  We  all  know 
the  mode  in  which  a  steam-veasel  goes  to  work  to  get  a  ship  off 
the  shore  or  off  a  bank — it  is  by  annexing  a  hawser,  and  by  ap- 
plying the  power  of  the  vessel,  that  the  service  is  eflected,  and 
it  appears  to  me  that  there  are  no  pecidiar  circumstances  attend* 

(a)  2  Dodson,  433.  reported,  but  it  was  decided  on  the 

(6)  The  Arabian.    This  case  is  not      5th  of  April,  1853. 
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ing  this  case.     I  think  the  vessel  proceeded  against  was  in       1867. 
danger,  and  if  the  weather  had  continued  unfavourable  or  bois-    '^g*'"^^^ 
terous  that  danger  would  have  been  greatly  increased.    The 
service  did  not  occupy  many  hours ;  but,  looking  at  all  the  cir- 
cumstances of  the  case,  I  shall  give  the  sum  of  176/.,  with,  costs. 

F.  Clarksonj  proctor  for  the  salvors. 

Orme  for  the  Alfen. 


THE  MESSENGER,  R.  Hunter,  Master. 
Salvage — Appeal  from  Award  of  Justices. 

The  Court  of  Appeal  will  hetiute  to  interfere  with  the  decision  of  local  authori- 
ties on  a  question  of  salvage,  hut  at  the  same  time  is  hound  to  act  upon  its 
own  judgment  if  it  should  be  of  opinion  that  the  award  is  wholly  inadequate. 

r|«lHI8  was  an  appeal  from  a  salvage  award  made  by  two  of 
J^  the  justices  of  the  peace  for  the  borough  of  Sunderland. 
The  suit  was  brought  by  the  steamboat  Pilot  against  the  brig 
Messenger,  coal«-laden,  to  obtain  compensation  for  services 
rendered  to  her  on  the  21st  of  August  in  conducting  her  during 
tempestuous  weather  into  the  port  of  Sunderland.  The  justices 
awarded  152.,  which  the  salvors  considered  insufficient,  and 
therefore  instituted  the  present  appeal. 

Bayford  was  heard  for  the  appellants. 

Addams  for  the  respondents. 

Dr.  Lushington  : — ^This  is  an  appeal  from  an  adjudication  by  judgment, 
two  of  her  Majesty's  justices  of  the  peace  for  the  borough  of 
Sunderland.    A  salvage  service  was  brought  under  their  con- 
sideration, and  they  determined,  after  having  considered  the 
evidence  produced  before  them,  that  the  sum  of  15/.  would  be  a  Award  of  the 
fitting  reward  for  the  services  rendered.     It  has  been  truly  stated  J"*"^** 
by  Dr.  Addams  that  the  Court  is  very  reluctant  to  disturb  a 
decision  of  this  description.     In  the  first  place,  it  relies  to  some  indisposition 
extent  on  the  local  skill  of  the  persons  who  decide  it;  and,  ^^^rfere?""*^ 
secondly,  it  is  exceedingly  inconvenient  that  in  a  salvage  suit, 
where  the  amount  to  be  awarded  is  under  ordinary  circum- 
stances a  mere  matter  of  discretion,  expense  should  be  incurred 
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But  their 
award  in  the 
present  cue 
quite  in- 
adequate. 


by  resorting  to  another  court.  At  the  same  time  it  must  be 
borne  in  mind  that,  as  long  as  the  legislature  admits  of  an 
appeal,  the  judge  before  whom  the  case  is  appealed  must  exercise 
his  own  judgment  upon  it  If,  on  the  one  hand,  the  award  is, 
upon  the  whole,  fair  as  between  the  parties,  he  will  leave  the 
case  where  he  finds  it,  especially  where  it  is  a  matter  of  discre- 
tion ;  but  if,  on  the  other  hand,  it  appears  to  him  that  the  reward 
is  entirely  insufficient  for  the  services  rendered,  then  he  must 
act  upon  his  own  judgment,  and  decide  accordingly.  Then 
comes  the  question,  whether  I  consider  that  15/.  is  an  adequate 
reward,  or  nearly  adequate,  or  totally  inadequate  for  the  services 
rendered  ?  The  value  of  the  property  to  which  the  service  was 
rendered  is  1,350/.  It  appears  she  had  the  assistance  of  the 
steamboat  Pilot,  of  the  value  of  2,000/.  What  was  the  real 
state  of  the  weather,  and  what  were  the  particular  circum* 
stances  attending  the  service,  are  stated  in  an  irregular  manner 
in  this  evidence ;  but  I  collect  from  the  evidence  of  the  master 
himself  that  there  must  have  been  considerable  urgency  to 
go  into  port.  He  does  not  say,  ''  put  a  pilot  on  board  my 
vessel  to  conduct  her  to  Sunderland,"  but  he  offers  50/.  on  his 
own  account.  Therefore  he  must  have  been  urged  by  the  con- 
viction that  there  was  danger  to  the  vessel,  which  made  it  worth 
his  while  to  give  more  than  the  ordinary  sum  for  the  perform- 
ance of  the  service.  The  salvors  i)erformed  the  service,  and 
f)erformed  it  successfully.  The  question  is,  whether  the  sum 
awarded  is  sufficient?  I  think  the  master  is  not  an  unfair 
judge.  He  offers  50/.,  and  I  think  if  I  give  the  sum  which  the 
master  himself  offered  to  give  I  am  not  guilty  of  excess.  I 
must  pronounce  for  the  appeal,  and  award  the  sum  of  50/.,  with 
costs  here  as  well  as  before  the  magistrates. 


Stokes^  proctor  for  the  salvors. 


Rotkery  for  the  Messenger. 
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THE  ADMIRAL  BOXER,  John  Jones,  Master. 
Collision — Pilot  solely  to  blame — Practice—  Costs. 

Where  the  owners  rely  upon  the  misconduct  of  the  pilot  to  relieve  themselves  from 
liability,  the  wrongful  act  of  the  pilot  which  was  the  cause  of  the  mischief 
must  be  distinctly  proved.  As  a  general  rule  it  is  the  master's  duty  to  repeat, 
if  necessary,  the  pilot's  orders,  and  for  any  manoeuvre  so  carried  out  the  pilot 
remains  solely  responsible.  When  a  suit  is  dismissed  because  the  ownera 
have  established  the  misconduct  of  the  pilot,  no  costs  will  be  given. 

THE  Silloth,  screw  steam-ship,  of  the  burthen  of  198  tons, 
proceeding  from  Liverpool  to  Port  Carlisle,  in  Cumberland, 
shortly  after  passing  the  Crosby  light-ship,  at  the  entrance  of  the 
river  Mersey,  at  1  a.m.  on  the  30th  of  September  last,  descried 
the  Admiral  Boxer,  and  immediately  put  her  helm  to  port,  and 
then  hard  a-port,  whereby  her  course  was  altered  from  N.W.  by 
N.  to  N.  by  E.  The  Admiral  Boxer,  when  first  seen,  was,  as 
represented  by  the  steamer,  distant  about  three  miles;  and  it  was 
said  that  had  she  ported  her  helm,  as  it  was  her  duty  to  have 
done,  she  would  have  passed  clear  of  the  steamer,  but  instead  of 
so  doing  she  put  her  helm  a-starboard,  whereby,  or  from  other 
mismanagement,  in  five  minutes  from  the  time  she  was  first  seen, 
she  ran  into  the  steamer,  doing  her  considerable  damage.  The 
Admiral  Boxer,  of  the  burthen  of  1,116  tons,  was  from  Quebec 
with  a  cargo  of  timber.  On  arriving  ofi*  Port  Lynas  she  took  on 
board  a  duly  licensed  Liverpool  pilot  of  the  first  class.  When 
near  the  Crosby  light- ship,  in  about  mid-channel,  she  observed 
the  steamer  distant  about  a  mile,  a  little  on  her  port-bow.  The 
steamer  in  a  short  time,  as  stated  by  the  Admiral  Boxer,  shut  in 
her  red  light,  whereupon  the  pilot  ordered  the  helm  of  the  Admiral 
Boxer  to  be  starboarded,  by  which,  if  both  vessels  had  continued 
their  respective  courses,  they  would  have  gone  clear  of  each 
other,  but  just  a3  the  Admiral  Boxer  was  beginning  to  answer 
her  starboard  helm,  the  steamer  suddenly  opened  out  her  red 
light,  when  the  pilot  ordered  the  Admiral  Boxer's  helm  hard 
a-port,  but  there  was  then  no  time  to  avoid  a  collision.  Cross 
actions  were  brought  by  the  respective  parties.  On  the  part  of 
the  Admiral  Boxer  it  was  contended,  that  if  she  was  to  blame 
the  iault  rested  solely  with  the  pilot,  who  gave  all  the  orders, 
and  whose  orders  were  strictly  obeyed. 

The  Admiralty  Advocate  and  Jenner  were  heard   for  the 
steamer. 
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1857.  Bayford  and  Twm  for  the  Admiral  Boxer. 

Jnmarff  2ft. 


The  Court  was  assisted  by  Captains  EUerhy  and  Were. 

Judgment.  Dr.  Lushington^  addressing  the  Elder   Brethren,  said:— 

Gentlemen,  if  you  please  we  will  first  consider  the  case  of  the 

vessel  proceeding,  which  was  a  steamer  going  down  the  river 

Charges  Mersey,  bound  for  the  port  of  Carlisle.    She  is  charged  in  the 

the  steamer ;     allegation  of  the  vessel  proceeded  against — firsts  with  having 

that  she  waa  on  stood  over  to  the  wrong  side  of  the  channel ;  and  if  you  are  of 

of^the'^chuineL  Opinion  that  the  steamer  did  at  any  time  stand  over  to  the  wrong 

side  of  the  channel,  there  is  an  end  of  this  case,  because  you  are 

well  aware  that,  according  to  the  297th  section  of  the  Merchant 

Shipping  Act,  ''  every  steam-ship,  when  navigating  any  narrow 

channel,  shall,  whenever  it  is  safe  and  practicable,  keep  to  that 

side  of  the  Airway  or  mid-channel  which  lies  on  the  starboard 

side  of  such  steam-ship."     Now,  looking  at  the  whole  of  the 

evidence  in  this  case,  on  the  one  side  and  on  the  other,  you  will 

deliver  your  judgment  whether  you  think  it  has  been  proved  that 

this  steam-vessel  did  stand  over  to  the  wrong  side  of  the  channel. 

That  she  The  second  charge  against  the  steamer  is,  that  she  did  not  port 

port    too  a  .  jj^^  heiixj  at  an  earlier  period.    After  considering  the  evidence,  it 

will  be  for  you  to  say  whether  that  charge  is  made  out.  Thirdly, 
she  is  said  to  be  in  fault  **  for  having  ported  her  helm,  and  so 
crossed  the  ship's  bows  to  port  when  she  was  too  close  to  the 
ship,  and  when,  if  she  had  continued  her  previous  course,  she 
would  have  kept  clear  of  the  ship/'  The  two  last  charges  resolve 
themselves  into  one  question — whether  she  ported  too  late  or 
not  ?  A  great  deal  has  been  said  about  the  place,  about  the  rate 
at  which  the  vessels  were  proceeding,  and  the  distance  at  which 
they  were  descried  from  each  other.  We  never  can  have  precise 
accuracy  in  these  matters,  and  especially  in  cases  where,  accord- 
ing to  the  representation  of  botfi  sides,  the  vessels  were  pro- 
ceeding at  a  very  considerable  speed.  Thus  stands  the  case  of  the 
Case  of  the       Steamer.     Now  with  respect  to  the  case  of  the  Admiral  Boxer, 

Admiral  Boxer,  gj^^  ^^^^  ^^^  ^H  ^j^^  ^^^  ^^^^  ^  ^^^j^  ^^  collision  were 

under  the  pilot's  orders ;  she  states  that  on  the  green  light  and 
masthead  light  only  being  seen,  the  helm  of  the  Admiral  Boxer 
was  starboarded;  and  on  the  steamer  afterwards  opening  out  her 
red  light  and  shutting  in  the  green  light,  the  helm  was  ported. 
This  is  her  own  statement.  Now,  the  first  question  as  relates  to 
this  vessel  will  be,  whether  you  are  of  opinion  that  the  steamer 
did  so  show  her  green  light  and  masthead  light  only  as  to  justify 
Wasshejusti-  the  starboarding  of  the  helm.  I  do  not  say — I  think  nobody 
hoardingT'ln   can— that  there  may  not  be  cases  in  which  a  vessel  would  be 
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perfectly  jostified  in  starboarding  her  helm  if  she  saw  the  green       18&7. 

light,  but  we  must  alvvays  recollect  that  in  ordinary  cases  both     '^""**"^  ^ 

vessels  ought  to  port  their  helms.    Then  they  say  the  steamer  >ome  cases  a 

afterwards  shut  out  the  green  light  and  oi)eQed  the  red,  and  then  properly  do  so 

the  helm  wa»  ported ;  that  is  to  say,  the  shifting  manoBovre  was  S^'L^n^Lht 

justified  by.  the  conduct  of  the  steamer.    That  being  so,  I  now  of  a  steamer. 

proceed  to  consider  a  distinct  part  of  this  case,  leaving  it  to  you 

to  say  whether  one  or  other  of  the  vessels  is  to  blame.    I  will 

presume  for  a  moment  that  the  starboarding  of  the  helm  of  the 

Admiral  Boxer  was  wrong«     I  must  presume  that  in  order  to  Assuming  she 

bring  the  other  question  under  consideration,  namely,  whether  ^^^,^^ 

the  order  waa  given  by  the  master  or  the  pilot    TYiis  is  a  very  did  the  pilot  or 

important  matter.    Dr.  Fhillimore  has  stated  with  great  aocu*  give"tha?or- 

raoy  the  judgment  I  gave  in  the  case  of  the  Protectwr {a).  Serf 

In  that  case  I  had  a  great  many  difficulties  to  overcome,  be-  ^^nlmitinir** 

cause  there  had  been  a  looseness  of  practice— I  do  not  say  the  owners  has 

here,  but  elsewhere — with  respect  to  the  presence  of  a  pilot  on  strictly  held 

board,  eaempting  from  liability  the  owners  of  the  vessel.     It  ^^^  ^^^ 

had)  stood  thus :  it  had  been  considered  sufficient  in  two  or  three 

instancea  simply  to  state  that  a  pilot  was  on  board,  and  in 

diarge.     Now  when  you  come  to  consider  it,  nothing  was  so  it  must  be 

easy  for  the  party  proceeded  against  as  to  show  there  was  a  pilot  '^|J!f?  ^^'^  ^^* 

on  board,  and  in  charge.    That  sort  of  defence  ought  never  to  caused  by  the 

be  held  aa  sufficient;  therefore  I  went  the  length  of  saying— and  ^j^t'llionl'  ""^ 

it  waa  afterwards  acquiesced  in  by  the  Privy  Council— that  you 

must  not  only  show  there  was  a  pilot  on  board,  and  in  charge 

at  the  time,  but  that  the  collision  was  brought  about  by  some 

erroneous  conduct  on  his  part,  for  the  Act  of  ParHammit  stated 

the  owner  should  be  exempted  only  by  the  incapacity  or  error 

of  the  pilot;  therefore  I  threw  the  burden  of  proof  on  those  who 

set  up  the  defence.    Upon  the  present  occasion  I  must  candidly 

state  that  the  pleadings  are  not  at  all  satisfactory  to  my  mind, 

because  they  do  not  state  that  there  was  some  specific  act  by 

which  the  pilot  wrongfully  occasioned  the  collision ;  yet  perhaps 

substantiaUy  it  is  intended  to  say  in  the  defence  on  behalf  of  tiie 

Admiral  Boxer,  that  the  pilot  in  charge  was  guilty  of  error  in 

starboarding  the  helm.     Now  we  come  to  the  consideration  of 

what  was  done  on  board  the  Admiral  Boxer.   Clearly  the  burden 

of  proof  lies  on  thoee  who  allege  the  (act  to  make  it  out  by  the 

best  evidence.    Let  us  see  how  that  stands.    The  best  evidence 

in  the  case  is  that  of  the  persons  who  were  on  board  the  Admiral 

Boxer.   The  persons  on  board  the  steamer  could  not  know  what 

was  done  on  board  the  other  vessel;  they  could  not  know 

(a)  1  W,  Rob.  45. 
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1857.  whether  the  orders  were  given  by  the  pilot  or  the  master.   Now, 

jojuMtary  2ft.  ^hat  is  the  CEse  set  up  by  the  Admiral  Boxer  ?    The  witnesses 

In  the  present  say  that  the  orders  were  all  given  by  the  pilot,  and  all  obeyed  by 

case  the  e¥i-  ^^  ^^g^  ^f  ^^  ^jj^^ .  ^^^  ^^  master  repeated  the  orders  which 

dence  ii  clear  ,  '  .... 

that  the  pilot     the  pilot  gave.     I  have  no  hesitation  in  telling  you  that  if,  as  a 

and^he^niaiter  ^^^^  ^^  ^^^^f  J^^  come  to  the  conclusion  that  the  master  did 
repeated  it,  not  in  the  first  instance  give  the  orders,  but  repeated  them  when 
general  rule,  he  given  by  the  pilot,  the  master  was  justified  in  so  doing,  because 
would  be  bound  \  \i2iv%  no  hesitation  in  saying  this  is  not  a  case  in  which  the 

master  would  be  justified  in  resisting  the  pilot  There  may  be 
cases  in  which  he  would,  but  there  must  be  strong  circumstances, 
fully  proved,  which  would  justify  a  master  in  disobeying  the 
orders  of  a  licensed  pilot.  How  does  the  case  stand  here  ?  The 
best  evidence  is,  beyond  all  doubt,  that  of  the  pilot  and  the 
master  himself.  It  may,  it  is  true,  be  said  that  the  master  is 
under  some  bias ;  he  has  a  strong  motive  to  excuse  himself  from 
having  done  that  which  might  impute  blame  to  him  and  bring 
loss  to  his  owners.  With  regard  to  the  pilot,  if  he  takes  blame 
to  himself  the  probability  is  that  he  is  swearing  truly.  I  confess 
I  have  heard  nothing  at  present  that  has  in  any  degree  shaken 
the  evidence  of  the  pilot,  according  to  my  view  of  it.  He  says — 
**  I  watched  the  vessel  to  ascertain  what  she  would  do,  and  pre-* 
sently  I  saw  only  her  green  and  masthead  lights,  by  which  I 
knew  she  was  standing  across  our  bows  over  to  starboard,  and 
over  to  the  port  side  of  the  channel.  I  thereupon  ordered  the 
he^m  of  the  ship  to  be  starboarded.  My  order  was  obeyed.'' 
Therefore  he  takes  it  upon  himself  in  very  direct  and  explicit 
terms  that  he  was  the  person  who  ordered  the  helm  to  be  star- 
boarded, and  that  the  order  was  obeyed.  If  he  is  correct,  it 
excludes  the  notion  that  the  master  gave  the  order  before  the 
pilot.  The  pilot  says — ''  All  hands  on  board  the  Admiral  Boxer 
were  on  the  alert,  and  attending  to  their  duty.  I  had  entire 
charge  of  the  ship  as  pilot,  and  all  my  orders  were  promptly  and 
efficiently  obeyed  by  the  master  and  crew."  The  learned  judge 
then  referred  to  the  evidence  given  by  the  master  and  some  of 
the  seamen  on  board  the  Admiral  Boxer,  and  came  to  the  con- 
.  elusion  that  it  confirmed  the  testimony  given  by  the  pilot 

The  Admiralty  Advocate  wished  the  Court  to  look  to  the  pro- 
test of  the  Admiral  Boxer,  which  had  not  been  brought  in  until 
late  in  the  cause. 

By  the  Ooubt:— The  protest,  gentlemen,  states,  that  about 
1  A.M.  a  steamer's  three  lights  were  seen  a-head  at  a  consider- 
able distance;  that  a  light  was  shown  over  the  bows  of  the  ship. 
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and  that  by  the  pilot's  orders  the  helm  was  ported.  It  goes  on  1857. 
to  say,  *^  in  a  short  time  the  red  light  of  the  steamer  waa  shut  «^«w^y2d. 
out,  and  she  crossed  our  bows  until  she  got  on  the  ship's  star- 
board bow.  The  pilot  then  ordered  the  helm  to  be  starboarded, 
and  we  should  have  cleared  the  steamer,  but  she  suddenly 
altered  her  course."  Now,  gentlemen,  it  does  not  appear  to  me 
that  this  part  of  the  protest  does,  in  the  slightest  degree,  affect 
the  question  which  I  have  lately  brought  under  your  considera- 
tion, namely,  whether  the  pilot  gave  the  order  to  starboard,  or 
whether  the  order  was  given  by  the  pilot  and  repeated  by  the 
master,  or  whether  the  master  originated  it.  It  does  not  appear 
to  affect  that  question  in  the  slightest  degree,  but  it  may  aflect 
the  general  conduct  of  the  Admiral  Boxer  as  being  inconsistent. 

The  Court  and  the  Elder  Brethren  having  retii^  for  consul- 
tation, on  their  return 

Db.  Lushington  said:— The  gentlemen  by  whom  I  am 
assisted  are  of  opinion  that  blame  attaches  to  the  Admiral 
Boxer  for  this  collision  in  consequence  of  her  having  improperly 
starboarded  her  helm ;  that  no  blame  attaches  to  the  steamer. 
Then,  with  respect  to  the  question  whether  the  erroneous  order  The  pilot  was 
to  starboard  the  helm  was  given  by  the  master  or  by  the  pilot,  ^]|*'^^|n  ^}^™* 
we  are  all  of  opinion  that  it  is  proved  that  the  order  was  not  order  to  itar- 
given  by  the  master,  but  was  given  by  the  pilot;  and,  conse* 
quently,  that  the  pilot  is  to  blame  for  this  collision.     I  wish 
to  add,  that  I  agree  with  what  Dr.  Phillimore  said,  that  this  is 
a  point  in  particular  which  belongs  to  the  Court  rather  than  to 
the  Trinity  Masters;   but  I  trust  it  will  be  a  satisfaction  to 
the  parties  to  know  that  the  Trinity  Masters  did  take  it  itito 
their  consideration,  and  we  all  of  us  entirely  agree  upon  it 
The  suit  must  be  dismissed;  but  I  believe,  where  it  has  been  Suit dismiiMd, 
held  that  the  fault  was  that  of  the  pilot  alone,  the  Court  has  ^*j^**"°"* 
never  given  costs,  nor  shall  I  do  so  on  the  present  occasion. 

Oostling,  proctor  for  the  Silloth. 

Tebbi  for  the  Admiral  Boxer. 
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1«67. 

January  30. 


THE  BARTLEY,  Jambs  Stothard,  Master. 
Scdvage'^SahcDje  of  Life — Separate  SmU—CoUe. 

In  a  suit  for  salvage  the  Court  will  now,  whatever  it  may  have  done  before  the 
passiugbf  the  Merchant  Shipping  A6t,  always  take  into  its  special  considera- 
tion  fhe  salvadon  of  haman  life,  and  give  a  cerrespcmiiBg  reward. 

The  Court  wUl  ako  protect  the  owners,  where  the  ezpcnsca  have  been  iacreaied 
by  separate  suits  having  been  brought  by  two  sets  ef  salvors*  and  the  interett 
of  the  one  set  has  been  denied  by  the  other. 

rilHIS  was  a  suit  promoted  by  the  steam*tag  Sampson,  the 
-L  Rami^te  life-boat,  and  three  luggers,  to  procure  salvage 
compensation  for  seprices  rendered  to  the  brig  Hartley  on  the 
24th  of  September  last.  A  second  action  was  entered  on  behalf 
of  a  smack  called  the  England's  Glory,  the  crew  of  which 
boarded  the  Bartlev  some  little  time  after  the  other  salvors. 

m 

The  brig,  of  the  burthen  of  189  tons,  partly  laden  with  timber, 
on  a  voyage  from  Southampton  to  Sunderland,  got  upon  the 
south  part  of  the  Goodwin  Sands,  as  alleged  by  the  salvors,  in 
a  very  dangerous  position.  Tar-barrels  were  burned  and  guns 
fired  to  attract  attention.  These  were  responded  to  by  the  sal- 
vors, who,  as  they  said,  at  great  risk  to  their  lives,  suoeeeded  in 
reaching  the  brig,  which,  after  much  labour  on  their  part,  was 
conducted  to  Ramsgate  Harbour.  On  the  part  of  the  owners  it 
was  contended,  that  the  vessel  came  off  by  tke  rising  of  the 
flood-tide,  and  not  by  the  exertions  of  the  salvors.  The  first 
set  of  salvors  submitted  that  there  was  no  occasion  for  the  inter- 
ference of  the  England's  Glory,  as  they  were  fully  adequate  to 
rescue  the  brig.  The  value  of  the  property  salved  was  1,250/. ; 
and  a  tender  was  made  of  260/,,  which  the  salvors  rejected. 

Jenner  and  Swabey  appeared  for  the  firot  set  of  salvors. 

Addams  for  the  second. 

■ 

Bayford  and  Spinhs  for  the  owners. 

Judgment  Db.  Lushinoton  : — With  regard  to  the  amount  which  has 

been  paid  into  Court  as  a  reward  for  these  salvage  services,  I  am 
clearly  of  opinion  that  it  is  insufficient,  because  I  look  in  this 
case,  as  I  am  bound  to  do,  not  merely  to  the  value  of  the  pro- 
perty saved,  which  is  1,250/.,  but  also  to  what  I  conceive  was 
effected  on  the  present  occasion^  namely,  the  rescue  of  persons 
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from  imminent  danger  on  the  Goodwin  Sands,  and  that  at  the        1867. 
risk  of  the  lives  of  the  persons  who  engaged  in  the  service.     '^""""'^  ^^ 
Whatever  might  be  the  state  of  the  law  antecedent  to  the  passing  Court,  since 
of  the  Merchant  Shipping  Act,  it  is  clear  that  the  Court  is  now  ^l  ^^hant 
bound  to  take  into  special  consideration  the  salvation  of  human  Shipping  Act, 
life,  and  to  give  a  corresponding  reward.    Therefore,  instead  of  its  speciarcon- 
tbe  sum  of  260Z.,  I  shall  award  400Z.    I  have  no  doubt  that  "deration  the 

lalvaffc  of  life. 

those  salvors  represented  by  Dr.  Addams  are  entitled  to  share 
with  the  others.    Not  that  I  think  the  merits  of  all  are  equal ; 
the  greatest  merit  is  due  to  those  who  went  on  board  the  life- 
boat and  incurred  the  greatest  danger,  but  it  is  probable  the  life- 
boat could  not  have  been  brought  to  the  place  where  the  vessel 
lay,  save  through  the  assistance  of  the  steamer.    With  regard  to 
the  luggers,  it  appears  to  me,  from  a  consideration  of  the  papers, 
that  they  all  went  off  about  the  same  thne ;  it  signifies  but  little 
whether  one  went  off  five  minutes  sooner  or  later  than  the  other. 
They  all  went  to  the  place  at  considerable  risk  to  themselves, 
for  the  vessel  was  lying  aground  on  the  Goodwin  Sands.     I 
think  it  has  been  a  grave  error  on  the  part  of  the  salvors  repre- 
sented by  Dr.  Jenner  to  attempt  to  exclude  the  men  from  the 
England's  Glory.    Therefore  I  shall  pronounce  for  the  party  for  Will  protect 
whom  Dr.  Addams  appears ;  and  I  must  mark  my  sense  of  the  ^^teauur 
error  which  has  taken  place  in  not  consolidating  the  actions,  by  different 
In  order  to  do  justice  to  the  owners,  I  shall  order  that  firom  the  ^   ^ 
taxed  costs  of  the  party  represented  by  Dr.  Jenner  there  shall 
be  deducted  26/. 

Dr.  Addanu: — May  I  ask  the  Ck>urt  to  state  the  sum  which 
it  thinks  should  be  given  to  the  salvors  on  board  the  England's 
Glory? 

The  CouBT :— I  will  give  my  opinion  upon  it  next  Court* 
day  (a). 

Jenner,  proctor  for  the  steam-tug  Sampson  and  other  boats. 

JRothery  for  the  England's  Glory. 

F.  Clariscn  for  the  owners  of  the  Bartley. 

(a)  A  Aer  the  breaking  up  of  the  to  the  England's  Glory  out  of  the  sal- 
Court,  the  judge  apportioned  62/.  10<.      vage  awaraed. 


200 
1857. 

January  SO. 


HIGH  COURT  OF  ADMIRALTY. 


February  liu 
Judgment 


Faetiofthe 


Sum  claimed 
and  allowed. 


H.  M.  S.  INFLEXIBLE,  W.  R  Madob,  Commander. 

Collision — Objection  to  Report  of  Registrar  and  Merchants  on 
Amount  of  Damage — RestittUio  in  Integrum — Consequent 
tial  Damages — Demurrage, 

In  estimating  damages  arising  from  a  collision  and  the  amount  to  be  paid  by  the 
wrong-doer : 

Held,  that  an  outlay,  merely  probable,  but  discretionary  had  there  been  no  col- 
lision, cannot  be  deducted  from  a  charge  made  indispensable  by  the  collision. 
Discount  ought  to  be  deducted  if  it  has  been  received,  or  might  have  been  if 
.  demanded  ;  if  the  Registrar  and  Merchants  have  no  eonttat  of  that,  but  are  of 
opinion  that  the  bills  for  repairs  are  above  the  iair  rate  of  trade  charges,  they 
should  make  a  deduction  on  this  score.  Compensation  for  the  nonemploy- 
ment  of  the  ship  during  repair  is  a  part  of  rettUutio  In  inUgrum,  and  itself 
consists  of  the  expense  of  detention  and  the  amount  of  profit  lost.  Peculiar 
expenses  arising  trom  customs  of  ships  employed  in  East  India  voyages  to 
he  allowed  for. 

THIS  was  an  objection  to  the  Registrar's  Report  in  a  case  of 
collision  in  which  H.  M.  S.  Inflexible  had  been  found  to 
blame  (a).  The  Registrar  and  Merchants  had  made  large  de- 
ductions from  several  items  of  the  amount  of  damage  claimed 
by  the  owners  of  the  Soubahdar.  The  report  was  objected  to 
on  behalf  of  the  owners,  and  supported  on  behalf  of  the  Ad- 
miralty. The  particulars  are  sufficiently  stated  in  Dr.  Lush- 
ington's  judgment.  The  case  was  argued  on  the  30th  of 
January  by  Addaros  and  Twiss  for  the  Soubahdar,  H.  M.  Advo- 
cate and  the  Admiralty  Advocate  for  the  Inflexible.  The  Court 
reserved  its  judgment 

Dr.  Lushington  : — It  is  needless  to  repeat  the  general 
principles  which  usually  govern  the  Court  in  receiving  a  report 
of  the  Registrar  and  Merchants,  or  to  reiterate  the  observations 
so  lately  and  so  frequently  made  as  to  the  measure  of  indemni- 
fication in  damage  cases.  I  proceed  at  once  to  the  facts  of  this 
case.  The  vessel  which  received  the  damage  was  the  Soubahdar, 
of  624  tons  new  measurement,  and  the  collision  occurred  in  the 
Channel,  she  being  on  her  return  voyage  from  the  East  Indies, such 
voyages  out  and  home  being  her  accustomed  trade.  The  indemnity 
claimed  is  4,616/.  8s.  5d.;  the  sum  allowed  is  3,1337.  I8s.  4d. 
The  amount  deducted  is  therefore  1,482/.  10«.  Id.  This,  no 
doubt,  is  a  large  deduction,  and  the  Court  is,  for  every  reason, 
desirous  of  discouraging  exorbitant  claims ;   it  must  not,  how- 

(a)  Page  32,  supra. 
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ever,  prejudice  the  question  by  always  assuming  that  a  great       1857. 

difference  between  the  sum  claimed  and  the  sum  allowed  is    ^^^^""^^ L 

conclusive  proof  that  the  demand  is  unreasonable ;  before  such 

a  conclusion  can  be  arrived  at,  investigation  is  necessary,  and 

the  cause  of  difference  must  be  considered ;   for  the  Court  is 

aware  that  no  principle  has  been  laid  down,  nor  probably  can 

be,  to  meet  all  cases,  and  that,  under  some  circumstances,  the 

application  even  of  acknowledged  principles  is  difficult.     Upon 

the  present  occasion  I  have  very  little  evidence  to  assist  me, 

and,  save  from  the  papers  and  the  argument  of  counsel,  and  the 

explanation  from  the  Registrar  which  I  have  called  for,  I  cannot 

know  what  took  place  before  the  Registrar  and   Merchants. 

The  counsel  for  the  Crown  rely  mainly  upon  the  report  itself; 

and,  no  doubt,  they  are  entitled  to  ascribe  great  weight  to  the 

opinion  of  the  Registrar  and  Merchants,  on  whose  knowledge, 

experience,  care  and  impartiality  the  Court  reposes  full  trust. 

But,  after  all,  I  must,  subject  to  these  considerations,  judge  for 

myself.     I  have  made  up  my  mind  to  refer  this  report  back  to  Report  to  be 

the  Registrar  and  Merchants  for  further  consideration,  and  I  ^  *^ 

will  now  state  the  particulars.     No.  2  is  the  item  for  towing  the  Towage,  gene- 

ship  from  the  Downs  to  Gravesend :  the  claim  is  for  50/.,  which  tionafezpente, 

is  admitted  to  have  been  paid :  20/.  has  been  taken  off  on  the  ""  rendered 

/         '  ,j   ,  necessary  by 

ground  that,  if  there  bad  been  no  collision,  the  20/.  would  nave  the  collision, 
been  paid  in  hiring  a  tug  to  tow  the  vessel  for  the  sake  of  greater 
expedition,  and  that  it  might  be  that  money  would  be  saved  by 
so  doing.  It  appears  to  me,  however,  that  the  incurring  such 
expense  in  ordinary  cases  is  purely  optional,  and  most  clearly  is 
not  a  measure  of  necessity  but  one  of  expediency,  which  may 
or  may  not  be  adopted  according  to  the  judgment  of  the  master, 
and  according  to  the  state  of  the  wind  and  weather,  and  indeed 
other  circumstances.  The  vessel  being  disabled  by  the  collision, 
the  employment  of  the  tug  was  a  matter  of  necessity ;  but  if 
there  had  been  ho  collision,  there  would  have  been  an  option  of 
employing  the  tug  or  not  as  he  liked.  I  am  of  opinion  that  a 
merely  probable,  but  discretionary,  outlay  cannot  be  deducted 
from  a  charge  made  indisf)ensable  by  the  collision.  The  next  Paioter's  bill, 
item  is  No.  8,  the  painter's  bill,  claim  80/.  14«.,  allowed  60/.  14«. 
This  bill  is  for  painting  the  ship  with  three  coats  of  paint.  Cap- 
tain Umfreville  states  that,  in  consequence  of  the  ship  being 
shaken,  it  was  necessary  to  caulk  her  all  over ;  that  the  Lascars 
were  lodged  in  the  cabins  of  necessity  whilst  the  bows  were 
under  repair ;  that  the  ship  was  painted  all  over,  inside  and  out, 
and  that  this  was  rendered  necessary  solely  in  consequence  of 
the  collision.  I  am  not,  from  these  premises,  able  to  draw  the 
same  conclusion  as  Captain  Umfreville.  I  cannot  think  that  the 
6.  p 
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it  has  or  might 
have  been  re- 
ceived : 


or  excessive 
charges  to  be 
reduced  where 
there  is  no 
constat  of  dis- 
count* 


injury  sustained  by  the  ship,  and  the  consequences  arising  there- 
fromy  made  a  painting  of  the  whole,  inside  and  out,  a  necessary 
consequence  of  the  collision,  and  I  confirm  the  report  in  this 
respect.  No.  9  is  the  mastmaker's  bill;  claim  201 L  7s.  9d.f 
allowed  177/.  lis.  3d.  This  deduction,  as  I  understand  the  case, 
stands  on  two  grounds.  First,  that  certain  articles  are  charged 
for  in  this  account,  the  loss  of  which  could  not  have  been  occa* 
sioned  by  the  collision;  the  amount  is  but  small,  15/.  2s.  Qd. 
Captain  Umfreville  swears  positively  that  these  articles,  the  oak 
martingale,  &c.,  &c.,  were  actually  carried  away  or  destroyed  by 
the  collision.  The  propriety  of  admitting  this  claim  rests  entirely 
upon  the  question  of  fact;  on  the  one  side  I  have  a  positive 
statement  on  oath  uncontradicted  by  any  evidence,  on  the  other 
I  have  the  opinion,  the  deliberate  judgment,  of  the  Registrar 
and  Merchants;  but  opinion  of  my  own  I  have  none,  for  I 
cannot  undertake  to  say  that  the  destruction  of  these  articles 
could  not  have  been  occasioned  by  the  collision.  As  I  intend 
to  refer  the  report  back,  so  I  shall  also  refer  back  this  particular 
deduction  from  the  claim,  and  with  the  following  direction ;  that 
the  Registrar  and  Merchants  shall  reconsider  it,  and  if  upon 
reconsideration  they  should  be  of  opinion  that  it  was  impossible 
these  articles  could  be  carried  away  by  the  collision,  the  deduc- 
tion shall  stand,  and  to  this  question  Captain  Embleton's  atten* 
tion  should  be  particularly  directed.  If  the  Registrar  and  Mer- 
chants cannot  come  to  the  conclusion  that  such  a  loss  by  collision 
was  impossible,  then  I  am  of  opinion  that  credence  ought  to  be 
given  to  the  affidavit  of  Captain  Umfreville  and  the  amount  be 
allowed.  From  this  item  a  further  deduction  of  14/.  8«.  was 
made  on  account  of  discount.  It  appears  to  me  that  discount 
ought  to  be  deducted  in  all  cases  where  it  has  actually  been 
received,  or  might  have  been  if  demanded,  and  such  facts  ought 
to  be  ascertained,  as  far  as  may  be,  by  the  Registrar  and  Mer- 
chants, and  should  guide  their  judgment;  if  the  charges  in  a  bill 
are  very  high,  that  circumstance  favours  a  supposition  that  dis- 
count had  been  or  would  have  been  allowed,  but  it  is  not  con- 
clusive proof.  In  such  a  case,  I  think  that  the  safest  course  is 
to  reduce  the  extravagant  charge  to  a  just  and  proper  rate,  by 
reduction  on  the  principle  of  the  chsirge  being  too  high,  though 
not  on  account  of  discount  specifically,  neither  proved  nor  ad- 
mitted. Before  the  Registrar  and  Merchants,  perhaps,  there 
was  no  evidence  to  prove  that  no  discount  was  taken,  and  they, 
being  of  opinion  that  the  charges  were  unusually  high,  not  un- 
naturally came  to  the  conclusion  that  discount  must  have  been 
allowed;  but  now  I  have  the  affidavit  of  Captain  Umfreville,  in 
which  he  positively  swears  that  no  discount  was  allowed.     I  do 
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not  at  all  comprehend  why  two  receipts,  bearing  date  the  one  in        1857. 

February  and  the  other  in  April,  should  have  been  produced,      *^"^^ 

and  no  satisfactory  explanation  has  been  offered.  I  am  not 
surprised  that  this  circumstance  awakened  suspicion  in  the  minds 
of  the  Registrar  and  Merchants.  Were  this  the  only  item  under 
consideration,  I  should  not  refer  it  back,  but  as  the  report  is  to  , 

be  referred  for  further  consideration,  I  shall  direct  that  this  item 
be  reconsidered  also;  and  on  this  principle,  that  the  discount 
being  denied *on  oath,  it  should  not  be  allowed  as  a  deduction; 
but  if  they  should  be  of  opinion  that  the  charges  are  higher  than 
the  fair  rate  of  tradesmen's  chaises,  they  should  make  on  that 
account  a  fitting  deduction.    The  next  item  to  be  considered  is  Cordage  and 
No.  14,  the  ropemaker's  account;  the  claim  was  for  242/.  lis,  9d.,  "W°*' 
from  which  56/.  is  deducted.     I  have  no  small  difficulty  in  en- 
countering this  item ;  all  the  evidence  I  have  is  to  be  found  in 
the  affidavit  of  Captain  Umfreviile,  ex  parte  evidence  and  no 
more ;  that  affidavit  contains  very  positive  testimony,  and  in  the 
words  following :   "  And  this  deponent  further  made  oath,  that 
the  account  marked  No.  14  of  Messieurs  Robertson  does  not 
contain  charges  for  more  rope  than  was  actually  required  by  the 
said  Soubahdar  in  consequence  of  the  damage  done  to  her 
rigging  by  the  said  collision,  and  the  quantity  of  cordage  charged 
for  in  the  said  account  was  actually  supplied  to  and  used  on  the 
said  ship  solely  to  put  her  in  the  same  condition  she  was  in  prior 
to  the  said  collision ;  and  that  the  principal  portion  of  the  said 
ship's  rigging  which  was  restored  was  carried  and  cut  away  in 
consequence  thereof,  and  that  what  remained  of  such  rigging 
was  necessarily  used  for  stage  and  shore  ropes  whilst  the  said 
ship  was  undergoing  repair;   and  that  deponent  and  his  co- 
owners  realized  no  benefit  or  advantage  therefrom."     It  seems 
to  have  been  the  opinion  of  the  Registrar  and  Merchants  that 
so  large  a  quantity  of  rope  could  not  have  been  necessary  to 
repair  the  consequences  of  the  collision,  particularly  as  there  was 
another  bill  for  wire-rope.     I  presume  that  this,  their  opinion.  The  opinion  of 
must  have  been  mainly  founded  upon  the  tonnage  of  the  vessel  and  Merchants 
and  the  sort  of  collision  which  actually  occurred ;  for  it  is  evi-  opposed  to  the 
dent,  as  I  conceive,  that  from  these  two  data  the  conclusions  Savitofthe' 
must  be  dravm.    Then  the  Court  is  placed  in  this  embarrassing  master, 
position,  that  it  has  before  it  the  opinion  of  the  Registrar  and 
Merchants,  unsupported  by  any  affidavit  or  any  explanation  of 
fact,  opposed  to  the  positive  affidavit  of  Captain  Umfreville, 
which  was  not  before  the  Registrar  and  Merchants.     I  think  it 
right,  also,  that  this  item  should  be  reconsidered  with  the  affi- 
davit of  Captain  Umfreville,  and  with  a  further  explanation, 
regard  being  had  to  the  particular  species  of  collision,  of  what 
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1857.       rigging  was  destroyed  or  cut  away:  with  such  further  evidence 
Febmary  14^  j^j  explanation  I  leave  this  question  to  their  judgment     I  am 
Demurrage.       thankftd  to  say  I  have  at  last  arrived  at  the  concludmg  item,  the 
most  embarrassing  of  all,  the  question  of  demurrage,  No.  18. 
The  claim  is  for  1,506/.  18s.  6d.;  from  this  882Z.  I8s.  6d.,  more 
than  half  the  amount  claimed,  is  deducted.    This  is  not  the  case 
of  a  total  loss,  and  I  shall  not  complicate  the  case  by  referring 
to  principles  applicable  to  that   When  a  ship  is  partially  damaged 
the  principle  is  clear,  restitutio  in  integrum;  the  application  often 
Consequential    difficult.     First,  then,  as  to  consequential  damages,  an  expres* 
whCTcdefined.   ^'^"  ^^  precise  meaning  of  which  has  not,  to  my  knowledge, 
been  defined  by  any  authority,  nor  do  I  mean  to  attempt  it 
Detention  and   In  the  present  case,  regard  being  had  to  the  particular  circum- 
oM  o  pro  t.     s^|^(.^^  restitutio  in  integrum  is  the  amount  of  loss  sustained, 
and  that  amount  consists  of  the  expense  of  repair  and  a  just 
compensation  for  the  non-employment  of  the  ship  whilst  under 
repair;   and  that  just  compensation  must  again  consist  of  the 
expense  of  detention  and  amount  of  profit  lost.     Such,  I  appre- 
hend, are  the  general  principles  which  a  judge  at  Nisi  Prius 
would  lay  down  for  the  direction  of  a  jury  in  a  case  in  which  it 
was  their  duty  to  assess  the  damage.     If  I  am  right  in  these 
positions,  then  there  is,  first,  the  expense  of  repair,  already  dis- 
cussed;  secondly,  the  expenses  attendant  upon  the  detention; 
In  estimating    thirdly,  the  amount  of  profit  lost    The  expenses  attendant  upon 
tention,  special  detention  must  greatly  vary  according  to  the  facts  of  each  case. 
circumstances    I  cannot  attempt  to  enumerate  them :  but  though  there  may  be 

should  be  con-  •         i-   i  i  ..  i       j-  j      /•      x- 

sidered ;  as       many  cases  in  which  such  questions  may  be  disposed  of  satis- 
the^r^nt*"    f^ctorily  by  a  general  rule,  yet  when  particular  circumstances 
case,  and  the     occur,  I  am  of  Opinion  that  the  claimants  are  entitled  to  have 
i^n'the^East  "^  them  taken  into  consideration.     The  detention  of  the  Lascars 
India  trade.       appears  to  me  to  be  one  of  the  circumstances  fit  to  be  considered. 
I  shall  refer  back  this  item  with  instructions  that  the  Registrar 
and  Merchants  shall  consider  the  expenses  of  retaining  the  Las- 
cars a  necessary  expense,  and  also  so  many  of  the  European 
officers  as  were  requisite  to  be  retained,  not  only  for  the  care  of 
the  Lascars,  but  according  to  custom  on  board  vessels  engaged 
in  a  continuous  trade  with  the  East  Indies;  by  which  I  mean 
that,  if  it  be  usual  to  retain  and  pay  European  officers  on  board 
such  a  vessel  until  the  time  of  her  commencing  a  new  voyage, 
allowance  shall  be  nmde  for  such  expenses  from  the  period  at 
which  she  would  probably  have  sailed  if  there  had  been  no  col- 
lision up  to  the  period  when  the  repairs  ought  to  have  been 
finished  and  the  vessel  ready  for  sea.    My  observation,  therefore, 
applies  to  the  officers  necessary  for  the  care  of  the  Lascars,  and 
also  to  the  other  European  officers,  if  it  be  the  custom  to  retain 
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and  pay  them.     The  last  head  is  indemnity  for  the  loss  of  time        1867. 
during  the  detention,  and  this  must  be  estimated  upon  the  prin-      *  >^>y  *  - 
ciple,  as^  near  as  may  be,  of  what  would  certainly  or  most  pro-  ^omo^  profit 
bably  have  been  obtained  if  there  had  been  no  collision ;  and  as  reckoned, 
to  the  time  for  which  such  compensation  must  be  made,  it  ought 
to  be  reckoned  from  the  period  when  the  vessel,  in  the  ordinary 
course,  would  have  been  ready  for  sea  if  there  had  been  no  col- 
lision, up  to  the  period  when  with  due  diligence  the  repairs  ought 
to  have  been  completed.     In  all  these  cases  it  must  be  borne  in 
mind  that  the  party  condemned  to  pay  damages  is  legally  speak- 
ing a  wrongdoer,  and  that  full  compensation  is  due  (a), 

JP.  Clarkson,  proctor  for  the  Soubahdar. 

TF.  TawnscTid,  proctor  for  the  Admiralty. 

(a)  On  the  27th  of  February  the  gistrar  and  Merchants.  This  sum 
Judge,  after  communicating  with  the  was  made  up  as  follows:  20/.  ad- 
Registrar,  pronounced  the  sum  of  ditional  for  towage,  15/.  2s.  6d.  on 
3,515/.  Os.  lOd.  to  be  due  to  the  owners  the  mastmaker's  account,  46/.  on  the 
of  the  Soubahdar,  being  381/.  2s.  6d,  account  for  cordage,  and  300/.  addi- 
above  the  amount  reported  by  the  Re-  tional  for  demurrage. 


THE  COROMANDEL,  G.  Andebson,  Master, 

Salvage — Salvage  of  Life — Priority — 17  ^  18  Vict,  c,  104, 

SecU.  468,  459— Derelict. 

Preservation  of  human  life  is  made,  by  the  Merchant  Shipping  Act,  a  distinct 

ground  of  salvage  reward,  with  priority  oyer  all  other  claims  for  salvage, 

where  the  property  is  insufficient 
Where  a  master  and  crew  leave  their  ship  for  the  safety  of  their  lives,  a  mere 

intention  of  sending  a  steamer  to  look  for  her  does  not  affect  the  question  of 

derelict. 

THIS  was  an  action  brought  by  the  fishing  smack  William^  Fthruary77. 
and  two  steam-tugs,  the  Volunteer  and  Robert  Owen, 
against  the  barque  Coromandel,  to  obtain  salvage  compensation 
for  services  rendered  to  her  on  the  29th  and  30th  of  Sep- 
tember, 1856,  in  the  North  Sea.  There  was  also  another  ac- 
tion brought  by  the  fishing  smack  Young  Frederick  to  procure 
compensation  for  having  saved  the  lives  of  the  master  and 
part  of  the  crew  of  the  Coromandel.  It  appeared  from  the 
pleadings,  that  the  Coromandel,  which  was  a  barque  of  678 
tons,  and  had  a  crew  of  twenty-four  hands,  including  the  master, 
was  bound  on  a  voyage  from  Archangel  to  London  with  a  full 
cargo  of  timber,  when,  on  the  evening  of  the  27th  of  Sep- 
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1857.       tember,  1856,  she  struck  on  a  sand  called  the  Ridge.    The  wind 
ebruary  27.    ^j^g  blowing  a  heavy  gale  at  the  time,  and  the  vessel  struck  so 
heavily,  that  her  bottom  was  knocked  out,  her  main,  fore  and 
mizen  masts  were  carried  overboard,  some  of  the  cargo  was 
washed  out  of  her,  and  her  chain-cable  from  the  lockers  went 
through  her  bottom.    The  ship  after  a  time  came  off  into  deep 
water,  when  her  anchor  was  let  go  and  she  was  brought  up. 
At  about  8  A.M.  of  the  following  morning  the  chief  mate  and 
eight  of  the  crew  succeeded  in  getting  on  board  a  schooner 
which  was  bound  northward ;  and  in  the  afternoon  of  the  same 
day,  the  smack  Young  Frederick  having  come  up,  the  master 
and  the  remainder  of  the  crew,  fifteen  in  number,  abandoned 
their  vessel  and  went  on  board  the  smack,  and  were  safely 
landed  at  Yarmouth  at  daylight  of  the  following  morning.    The 
master  immediately  applied  to  his  agents,  Messrs.  Rutcher,  for 
a  steam-tug,  and  accordingly,  at  the  request  of  Messrs.  Rutcher, 
the  steam-tugs  Volunteer  and  Robert  Owen  proceeded  in  search 
of  the  barque,  the  master  of  the  Coromandel  being  on  board 
the  latter  tug,  and  at  about  2  p.m.  the  same  day  fell  in  with  her. 
In  the  meantime  the  barque  had  been  fallen  in  with  at  about 
7  o'clock  that  morning  by  the  fishing  smack  William,  which 
had  remained  by  her  until  the  steam-tugs  came  up.     Steps  were 
thereupon  taken  to  bring  her  to  a  port  of  safety ;  and  by  the 
united  exertions  of  the  salvors,  the  two  steam-tugs  towing  a-head, 
and  the  smack  being  fastened  astern  to  steer  her,  the  barque 
having  lost  her  rudder,  she  was  ultimately,  at  about  9  a.m.  of 
the  30th  of  September,  placed  on  the  beach  in  Yarmouth  Roads 
to  the  south  of  the  Wellington  Pier.     It  was  averred  by  both 
sets  of  salvors,  that  they  had  encountered  great  risks  in  ren- 
dering the  services  in  question,  which  was  however  denied  by 
the  owners ;  and  it  was  further  stated  on  behalf  of  the  Young 
Frederick,  that  the  crew,  when  taken  out  of  her,  were  greatly 
exhausted.    The  value  of  the  property  salved  was  2,5192. 

Robinson  and  Jenner  for  the  smack  William  and  the  two 
steam-tugs, 

Deane  for  the  Young  Frederick. 

Addatns  and  Tunss  for  the  owners  of  the  Coromandel. 

Judgment.  Dr.  Lushington  : — I  will  state,  in  the  first  instance,  what 

my  view  is  as  to  the  intention  entertained  by  the  Legislature,  as 
expressed  in  the  Merchant  Shipping  Act,  with  regard  to  the 
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saving  of  life.     I  apprehend  the  Legislature,  in  the  first  place,        1857. 
was  well  aware  that  there  were  many  instances  in  which  life  was    -^g^'^^y  ^7- 
saved  and  property  entirely  lost,  and  that  consequently  there  Board  of  Trade 
was  no  reward  which  could,  as  a  matter  of  right,  be  claimed  by  r^^^yage 
those  who,  perhaps  at  the  risk  of  their  own  lives,  had  saved  the  of  life; 
lives  of  others,  and  they  meant  to  provide  for  that  contingency 
in  the  first  instance.     I  apprehend  that  they  intended,  secondly, 
to  empower  the  Court  to  do  what  it  was  never  empowered  before  and  this  Court 
to  do,  namely,  to  give  a  reward  for  saving  life  as  part  of  the   *  *^'**' 
salvage  services  performed  ;  for,  strange  to  say,  this  Court  had 
not  the  power  so  to  do,  though  there  had  been  a  section  intro- 
duced in  one  of  the  Acts  of  Parliament  relating  to  the  port  of 
Dover,  and  the  Court  there  had  the  power  to  give  a  reward  for 
saving  life.    Therefore  I  apprehend  the  second  object  was  to 
say, ''  Wherever  life  has  been  saved  you  shall  take  that  into  con- 
sideration, and  give  a  reward  accordingly."     Now,  what  does  17  &  18  Vict, 
the  statute  say  ? — "  Whenever  any  ship  or  boat  is  stranded  or  ^'  ^*'  *"  ^^ 
otherwise  in  distress  on  the  shore  of  any  sea  or  tidal  water 
situate  within  the  limits  of  the  United  Kingdom,  and  services 
are  rendered  by  any  person  in  assisting  such  ship  or  boat ;  in 
saving  the  lives  of  the  persons  belonging  to  such  ship  or  boat ; 
in  saving  the  cargo  or  apparel  of  such  ship  or  boat,  or  any  por- 
tion thereof;  and  whenever  any  wreck  is  saved  by  any  person* 
other  than  a  Receiver  within  the  United  Kingdom ; — there  shall 
be  payable  by  the  owners  of  such  ship  or  boat,  cai^o,  apparel, 
or  wreck,  to  the  person  by  whom  such  services" — that  includes 
the  whole  three  services,  and  not  one  only— ^' or  any  of  them 
are  rendered,  or  by  whom  such  wreck  is  saved,  a  reasonable 
amount  of  salvage,  together  with  all  expenses  properly  incurred 
by  him  in  the  performance  of  such  services  or  the  saving  of 
such  wreck,  the  amount  of  such  salvage  and  expenses  (which 
expenses  are  hereinafter  included  under  the  term  salvage),  to  be 
determined  in  case  of  dispute  in  manner  hereinafter  mentioned." 
Now,  I  conceive  that  to  be  a  very  comprehensive  enactment — 
enabling  this  Court,  where  property  has  been  saved  of  any  de- 
scription, in  any  way  whatsoever,  in  the  nature  of  wreck  or 
salvage,  to  reward  not  only  for  any  one,  but  for  all  three  of  the 
cases  mentioned  at  the  commencement  of  the  section.     The  Sect.  459  gives 
section  which  follows  is  for  another  and  different  purpose : —  JJ^JiJd  for  saf- 
"  Salvage  in  respect  of  the  preservation  of  the  life  or  lives  of  vageoflife, 

ui-x  uu-  u*         when  the  pro- 

any  person  or  persons  belongmg  to  any  such  ship  or  boat  as  perty  is  insuf- 
aforesaid  shall  be  payable  by  the  owners  of  the  ship  or  boat  in  ^cient. 
priority  to  all  other  claims  for  salvage."    Therefore  I  take  it, 
that  if  it  was  necessary  to  divide  this  and  ascertain  how  much 
was  due  for  saving  life,  and  I  was  of  opinion  that  the  property 
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The  present 
case  sulMtan- 
tially  one  of 
derelict;  the 
master  and 
crew  left  her  to 
save  their  lives, 
and  though 
they  might  in- 
tend to  send  a 
steamer  to  look 
after  her,  that 
cannot  affect 
the  question. 


was  not  sufficient  to  enable  me  to  reward  both  those  who  had 
saved  the  ship,  and  those  who  had  saved  the  lives,  according 
to  the  terms  of  this  section,  the  latter  would  be  a  prior  claim. 
"  And  in  cases  where  such  ship  or  boat  is  destroyed,  or  where 
the  value  thereof  is  insufficient,  after  payment  of  the  actual 
expenses  incurred,  to  pay  the  amount  of  salvage  due  in  respect 
of  any  life  or  lives,  the  Board  of  Trade  may,  in  its  discretion, 
award  to  the  salvors  of  such  life  or  lives  out  of  the  Mercantile 
Marine  Fund  such  sum  or  sums  as  it  deems  fit,  in  whole  or  part 
satisfaction  of  any  amount  of  salvage  so  left  unpaid  in  respect 
of  such  life  or  lives."  Therefore,  I  think  the  Legislature  intended 
that  priority  should  be  given  to  those  who  have  been  instru- 
mental in  saving  life.     If  sufficient  property  has  not  been  saved 
to  remunerate  the  parties,  then,  so  anxious  were  the  Legislature 
to  provide  for  every  contingency,  that  they  were  to  be  paid 
out  of  another  fund.     I  think  there  is  no  blame  attributable  to 
the  parties  for  having  instituted  separate  suits.  The  actions  have 
been  consolidated,  and  I  do  not  think  the  owners  have  been  put 
to  any  expense  whatever  which  was  not  entirely  justified  by  the 
circumstances  of  the  case.     Then,  as  to  the  circumstances,  I  am 
of  opinion  that  it  is  substantially  a  case  of  derelict,  because 
I  take  it  to  be  quite  clear,  looking  at  the  evidence,  that  the 
'master  and  all  the  crew  would,  if  they  had  had  the  opportunity 
on  the  28th  of  September,  have  gone  on  board  the  schooner 
which  removed  some  of  them.    I  have  no  hesitation  in  saying 
that  the  declaration  made  before  the  Receiver  of  Droits  is  to 
that  effect,  though  not  in  so  many  words ;  and  the  fact  of  the 
men  quitting  the  vessel  is  the  strongest  proof  of  the  state  the 
vessel  was  in.     It  was  only  for  the  preservation  of  their  lives 
that  they  resorted  to  that  measure.    Then  with  regard  to  the 
second  point :  the  master  and  part  of  the  crew,  fifteen  in  number, 
go  on  board  the  Young  Frederick,  and,  according  to  the  state- 
ment of  the  master  himself,  the  salvors  made  great  exertions  to 
save  them,  at  the  risk  of  their  own  vessel.    Would  they  have 
made  those  exertions  unless  they  considered  their  lives  in  peril  ? 
for  the  Young  Frederick  must  have  been  incapable  of  rendering 
any  service  to  a  ship  of  638  tons,  dismasted  and  waterlogged. 
It  is  quite  manifest  it  could  only  be  for  the  purpose  of  saving 
life  that  the  Young  Frederick  undertook  this  service.     It  may  be 
perfectly  true  that  the  master  and  these  fifteen  men,  when  they 
had  got  on  board  the  Young  Frederick,  and  were  sailing  away 
to  Yarmouth,  intended,  if  possible,  to  employ  steamers  to  go 
and  rescue  the  vessel,  which  was  at  no  great  distance.     But  is 
not  that  the  case  every  day  ?    A  master  and  crew  abandon  a 
vessel  for  the  safety  of  their  lives ;  he  does  not  contemplate 
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retaming  to  use  his  own  exertions,  but  the  master  hardly  ever  1867. 
abandons  a  vessel  on  the  coast  without  the  intention,  if  he  can,  ^"^'^^^ 
to  obtain  assistance  to  save  his  vessel.  That  does  not  take 
away  from  the  legal  character  of  derelict.  These  services  ap- 
pear to  have  been  rendered  to  a  vessel  in  great  necessity.  The 
value  is  2,500/.,  and  I  do  not  think  I  shall  give  too  much  if 
I  give  200/.  for  saving  the  lives  of  the  fifleen  men  by  the  Young 
Frederick.  With  respect  to  the  other  salvors  they  saved  the 
property,  and  very  meritoriously.  They  consist  of  twenty  men, 
one  smack,  and  two  steam-tugs,  and  I  shall  allot  to  them  the 
sum  of  600/. 

Jenner^  proctor  for  the  smack  William,  and  the  steam-tugs 
Volunteer  and  Robert  Owen. 

Skipwith  for  the  fishing  smack  Young  Frederick. 

JP.  Clarkson  for  the  owners  of  the  Coromandel. 


THE  SPIRIT  OF  THE  AGE. 

Salvage — Unnecessary  Affidavits —Practice. 

Id  a  suit  for  salvage  the  owners  gave»  in  substance,  an  affirmative  issue  to  the 
facts  alleged  by  the  salvors,  and  the  Court  refused  to  allow  the  salvors  the 
costs  of  several  affidavits  brought  in  by  them,  especially  as  such  affidavits 
were  made  by  persons  who  would  have  been  within  reach  if  their  evidence 
had  proved  to-be  necessary ;  when,  however,  it  u  probable  that  witnesses  may 
not  be  accessible  at  a  later  period,  parties  may  be  justified  in  securing  their 
affidavits  at  the  outset 

THIS  was  a  salvage  suit  brought  by  the  steam-tug  Secret 
against  the  barque  Spirit  of  the  Age.  On  the  5th  of  Janu- 
ary, 1857,  in  consequence  of  the  extreme  violence  of  the  gale, 
several  vessels  in  the  neighbourhood  of  the  Downs  were  exposed 
to  great  peril.  The  Secret  went  out  to  render  aid,  and,  seeing  the 
barque  begin  to  drive  fast  to  leeward,  with  her  head  towards  the 
rocky  shore,  she  made  all  speed  towards  her.  The  master  ran  the 
tug  under  her  stern,  and,  having  hailed  her  crew  to  get  a  hawser 
ready,  brought  the  tug  along  the  leeside  of  the  barque,  and  across 
her  bows,  until  the  tug's  stern  was  off  her  weather  bow.  Various 
manoeuvres  were  adopted,  attended  with  the  greatest  risk  to  the 
tug,  and  ultimately,  although  the  barque  had  once  reached  within 
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a  ship's  length  of  the  beach,  the  tug  succeeded  in  towing  her  into 
deep  water.  The  value  of  the  property  salved  was  62,000/.  The 
owners  gave  an  affirmative  issue  to  the  statement  of  the  salvors. 

Bayard  and  SpinAs  appeared  for  the  steam-tug. 


Judgment. 

Statement  of 
salvors  ad- 
mitted by  the 
owners  to  be 
true. 


In  such  a  case 
the  Court  will 
not  allow  the 
expense  of 
getting  up  afii- 
dayits  in  sup- 
port of  the 
salTore'  state- 
ment, if  the 
witnesses  are 
accessible. 


Addams  and  TSoiss  for  the  barque. 

Dr.  Lushinoton  : — There  is  a  long  statement  given  in  by  the 
salvors,  a  very  clear  and  very  proper  statement,  of  the  services 
rendered  to  the  vessel  proceeded  against,  and  there  comes  in 
reply  what  is  in  substance  an  affirmative  issue,  or,  in  other  words, 
all  the  facts  and  circumstances  stated  on  behalf  of  the  salvors  are 
admitted  to  be  true.  It  is  their  own  fault  if  they  have  omitted 
any  material  fact,  and  the  owners  are  entitled  to  say,  "  That  is 
the  whole  that  could  be  brought  against  us,  and  which  we  are 
prepared  to  meet,  knowing  it  to  be  true.  To  save  expense, 
therefore,  we  admit  it."  What  could  be  more  convenient  than 
that  such  a  course  should  be  resorted  to  ?  Here,  however,  there 
are  eighteen  or  nineteen  affidavits,  many  of  them  relating  to 
subsidiary  facts,  and  many  relating  to  other  vessels,  thus  un- 
necessarily augmenting  the  expense.  I  am  clearly  of  opinion 
that  I  should  not  be  justified  in  allowing  the  expenses  of  print- 
ing the  affidavits ;  but  I  agree  to  this,  that  where  the  proceedings 
are  commenced,  either  by  act  on  petition  or  otherwise,  when 
there  is  any  reason  to  expect  that  the  persons  whose  evidence 
may  be  desirable  will  not  be  accessible  at  a  future  period, 
affidavits  may  be  taken,  and  will  be  viewed  by  the  Court 
favourably,  as  a  matter  of  prudence  on  the  part  of  those  who 
bad  to  advise  the  owners  in  the  case.  But  I  have  looked  over 
the  whole  of  these  affidavits,  and  I  think  that  all  the  material 
witnesses  could  have  been  procured  at  any  time.  There  is,  how- 
ever, one  point  with  respect  to  which  there  is  a  difficulty,  and 
that  is  with  regard  to  the  damage  sustained  by  the  steam-tug  and 
the  expense  of  the  repairs.  Though  this  is  not  very  satisfactorily 
pleaded,  yet  the  fact  I  apprehend  to  be  that  there  was  consider- 
able damage  sustained  by  the  steam-tug,  the  extent  of  which, 
however,  has  not  been  ascertained.  I  think,  therefore,  it  is  con- 
sistent with  justice  and  equity  to  make  an  allowance  on  that  ac- 
count I  decline  to  make  any  allowance  for  printing  the  affida- 
vits, or  for  taking  the  affidavits,  except  those  which  relate  to  the 
damage  sustained.  With  respect  to  the  merits  of  the  case,  it  is 
admitted  on  all  hands  that  this  is  a  property  of  very  great  value, 
namely  62,000/.    It  was  a  service  of  great  value,  and  admirably 
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performed^  and  tbe  Court  is  disposed  to  be  as  liberal  as  it  can  be, 
with  a  view  not  merely  tp  reward  the  services  repdered,  bat  to 
encourage  seamen  to  undertake  such  enterprises,  by  giving  an 
ample  reward  to  those  who  risk  their  lives  in  preservhig  the 
property  of  others.  I  shall  give  the  sum  of  3,500/.,  with  costs, 
except  those  which  I  have  stated. 

Rothery,  proctor  for  the  salvors. 

JP.  Clarkson  for  the  Spirit  of  the  Age. 
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THE  PENSHER,  Jambs  Osbornb,  Master. 
ColliHon — Subsequent  Damage — Burden  of  Proof. 

A  ooUision  took  place  between  vessels  A.  and  B.  After  the  collision  B.  anchored, 
and  subsequently  drove  on  shore,  by  which  further  damage  was  done  to  her, 
and  salvage  expenses  incurred.  The  owners  of  A.  admitted  their  liability  to 
make  good  the  damage  directly  caused  by  the  blow  between  the  vessels,  but' 
denied  their  liability  to  tbe  further  damage  and  expense  arising  from  the 
driving  on  shore : 

Held,  on  objection  to  the  report  of  Registrar  and  Merchants,  which  allowed  for 
both  kinds  of  damage,  that  where  parties  object  to  being  made  liable  to  such 
damage,  the  burden  of  proof  is  on  them  to  show  that  such  damage,  subsequent 
to  the  collision,  arose  from  want  of  ordinary  nautical  skill  and  prudence  in 
the  master  of  the  damaged  ship. 

THE  schooner  George,  a  vessel  of  eighty-six  tons  register, 
was  riding  at  anchor  in  Yarmouth  Roads,  the  wind  blow- 
ing very  hard,  when,  at  aboat  10*30  a.m.  of  the  18th  of  Decem- 
ber, 1855,  she  was  run  into  by  tbe  brig  Pensher,  which  struck 
her  with  great  violence  on  her  starboard  bow,  causing  the 
schooner's  chain  to  part.  The  schooner  sustained  great  damage 
in  spars  aud  rigging  by  the  collision;  and  the  two  vessels, 
having  ranged  alongside  each  other,  then  drifted  together  down 
the  Roads,  and  towards  the  shore,  for  about  a  mile  and  a 
half,  when  the  crews  at  length  succeeded  in  clearing  them  by 
cutting  away  the  rigging.  The  Pensher  then  continued  to  drift 
until  she  came  to  the  beach,  but  the  master  and  one  of  the  crew 
of  the  George,  who  had  remained  on  board  their  vessel  (the 
other  three  having  abandoned  her,  and  gone  on  board  the 
Pensher),  having  let  go  the  schooner's  best  bower  anchor  and 
thirty  fathoms  of  chain,  at  about  1 1  a.m.  brought  her  up.     At 
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1857.  about  this  time  a  boat  from  the  shore  put  four  hands  on  board 
^'^^^  ^'  her,  and  fifteen  fathonf^  more  chain  having  soon  afterwards  been 
paid  out^  the  schooner  continued  to  ride  in  safety  through  the 
remainder  of  that  day  and  the  following  night,  the  wind  in- 
creasing in  violence  until  it  blew  a  heavy  gale  from  S.E.  and  by 
£.  At  about  8  a.m.  of  the  19th  of  December^  the  best  bower 
chain  parted^  and  the  schooner  then  came  to  the  beach,  and  sus- 
tained further  considerable  damage. 

An  action  was  entered  by  the  owners  of  the  George,  to  which 
an  appearance  was  given  on  behalf  of  the  owners  of  the  Pensher, 
and  on  the  17th  of  June,  1856,  a  decree  by  consent,  as  it  is 
called,  was  taken,  the  owners  of  the  Pensher  admitting  their 
liability  for  damage  immediately  arising  from  the  collision,  but 
not  for  the  subsequent  damage  resulting  from  the  schooner 
having  gone  on  shore,  and  the  whole  question  was  thereupon 
referred  to  the  Registrar,  assisted  by  two  Merchants. 

On  the  part  of  the  owners  of  the  Pensher,  it  was  alleged  that 
they  were  not  liable  to  make  good  the  damages  occasioned  by 
the  George  having  gone  ashore,  for  that  it  was  due  entirely  to 
the  negligence  and  unseamanlike  conduct  of  the  master  of  the 
George  in  not  having  paid  out  a  sufficient  quantity  of  chain, 
which  he  could  easily  and  ought  to  have  done,  as  many  other 
vessels  lying  nearer  the  shore  than  the  George  did,  whereby  they 
rode  out  the  gale  in  safety.  On  the  part  of  the  George  it  was 
alleged  that  the  schooner  was  so  near  the  shore  that  it  was  im- 
possible to  pay  out  any  more  chain,  and  that  if  more  chain  had 
been  paid  out  she  would  probably  have  struck  tlie  ground  aft, 
and  broken  up.  The  owners  of  the  George  brought  in  a  claim 
for  the  damage,  amounting  to  672/.  I2s.  Id.;  on  this  the  owners 
of  the  Pensher  tendered  375Z.,  a  sum  amply  sufficient  to  cover 
the  damages  immediately  arising  from  the  collision,  but  not  the 
subsequent  damages  of  going  ashore.  This  tender  was  rejected. 
A  great  number  of  conflicting  affidavits  were  brought  in  on  the 
one  side  and  the  other,  and  the  matter  then  came  before  the 
Registrar  and  Merchants,  by  whom  the  case  was  fully  con- 
sidered, and  who  came  to  the  conclusion  that  the  objection  of  the 
master  of  the  George  to  paying  out  more  chain  was,  under  the 
circumstances,  reasonable ;  that  he  was  not  responsible  for  the 
schooner's  going  ashore,  and  that  consequently  the  owners  of  the 
George  were  entitled  to  recover  the  whole  of  the  damages,  as 
well  those  immediately  resulting  from  the  collision  as  those 
arising  from  the  vessel  having  gone  ashore;  and  they  allowed 
653Z.  16s.  2d,  as  the  amount  of  those  damages. 
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To  this  award  an  objection  was  taken  on  behalf  of  the  owners        1857. 
of  the  Pensher,  and  the  case  came  on  before  the  Judge,  assisted         ^^        . 
by  Captains  Farquharsori  and  Pitcaim. 

Bayford  and  Deane  for  the  Pensher. 

Jenner  and  Spinks^  cantrct,  were  not  called  upon. 

Dr.  Lushington,  addressing  the  Elder  Brethren,  said : —  Judgment. 
Gentlemen,  As  we  are  ail  agreed  upon  the  decision  at  which  we  Principles  on 
must  arrive,  it  is  unnecessary  to  hear  counsel  on  the  other  side ;  mu^JiVe^Je!"** 
but  I  must  state  the  principles  upon  which  every  decision,  under  cided. 
circumstances  like  these,  must  be  founded.     The  case  of  the  Pemher  alone 
Countess  of  Durham  (a)  has  been  referred  to,  and  I  will  presently  ^^  J^fsion— 
show  that  that  case  was  decided  according  to  the  rules  which  I  ™"»*  therefore 
am  about  to  lay  down.     It  is  admitted  that  the  Pensher  is  to  loss,  unless  he 
blame  for  the  collision,  and  the  consequence  of  this  is,  that  all  ^!}  ^^  ^^^ 

.  ,  '  ■  '  other  party 

the  damage  arising  from  that  collision  must  be  borne  by  the  withsubse- 
Pensher,  unless  it  can  be  shown  by  clear  and  positive  evidence  that  Jeffliffencror 
any  part  of  that  subsequent  damage  arose  from  gross  negligence  want  of  skill. 
or  great  want  of  skill  on  the  part  of  those  on  board  the  vessel 
damaged.    The  Court  has  on  many  occasions  had  objections  of 
this  kind  raised  before  it  in  another  shape.     It  has  been  con- 
tended sometimes  that  a  vessel   run  into  and  abandoned  by 
her  crew  has  been   improperly  abandoned.     The  Court  has  Cases  of  im- 
always  said,  that  if  it  could  be  proved  that  the  abandonment  donment^  ~ 
took  place  when  the  parties  might  have  known  to  a  certainty 
that  their  live^  were  not  in  danger,  then  the  Court  would  take 
that  into  consideration.     Again,  sometimes  it  has  been  con-  Going  to  the 
tended  that  the  parties  who  received  the  damage,  instead  of  ^^^^^  ^^^ 
going  into  a  proper  port,  have  gone  into  an  improper  port,  and 
there  the  Court  has  always  said  that  the  ornu  prohandi  is  on  the 
party  alleging  that  negligence,  want  of  skill  or  knowledge,  dis- 
tinctly to  prove  it.     On  the  present  occasion,  see  how  the  case 
stands.    The  case  has  been  subjected  to  examination  before  the  Registrar  and 
Registrar  and  Merchants,  one  of  whom  is  a  nautical  gentleman.  JJ o'*^^""^  A'** 
It  has  undergone  a  very  accurate  examination,  as  far  as  I  can  the  master  of 
judge,  from  the  numerous  papers  laid  before  the  Registrar  and  no^tguUty^or** 
Merchants,  and  they  have  reported  that,  in  their  opinion,  the  misconduct, 
whole  damage   arose   from   the   collision,   and   not  from   any 
fault  or  default  on  the  part  of  the  master  of  this  vessel,  the 
George.     Here,  then,  is  another  presumption  which  those  who 
inipugr^  the  judgment  of  the  Registrar  and  Merchants  have  to 

(<i)  9  Monthly  Law  Magazine,  279. 
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mOfch  9» 


Facts  of  the 
case. 


Was  it  want 
common  pru 
dence  not  to 
let  out  more 
chain? 


Case  of  the 
Qmnieuof 
Durham, 


encounter;  for,  I  apprehend,  nothing  is  more  clear  than  that, 
_  where  there  has  been  a  deliberate  report  made  by  the  Registrar 
and  Merchants,  those  who  take  an  objection  to  it  are  called  upon 
to  prove,  in  the  first  instance,  that  the  objection  is  well  founded. 
It  appears  that,  in  consequence  of  this  collision,  the  Pensher 
went  on  shore,  that  the  George  brought  up,  and  that  when  close 
to  the  shore — whether  within  one  or  two  cables'  lengths,  I  do 
not  stop  to  inquire — she  let  out  forty-five  fathoms  of  cable ;  and 
the  only  charge  imputed  to  her,  and  the  only  one  necessary  for 
me  to  notice,  is,  that  she  did  not  let  out  more  chain.  With 
regard  to  not  using  the  other  anchor,  the  Trinity  Masters,  for 
nautical  reasons  which  I  need  not  specify,  are  of  opinion  that 
of  that  course  was  out  of  the  question.  The  case  then  comes  to 
this :  it  was  very  properly  put  by  Dr.  Bayford,  that  it  was  want 
of  common  prudence  not  to  let  out  more  chain.  If  he  could 
establish  that  position,  undoubtedly  he  would  be  entitled  to  the 
decision  of  the  Court ;  but  we  are  all  of  opinion  that  it  is  impos- 
sible for  him  to  do  so.  Now  let  me  call  attention  to  the  case  of  the 
Countess  of  Durham.  In  principle  it  is  in  point,  but  I  shall  not 
detain  you  by  going  through  the  {sets.  In  that  case  there  were 
complicated  circumstances ;  it  was  a  case  of  damage  done  to  the 
Johns,  and  the  question  was  whether  she  had  resorted  to  proper 
measures  after  the  damage  had  been  done.  It  was  stated  on 
the  one  side  that  "  the  stranding  of  the  Johns  was  solely  owing 
to  the  unseamanlike  conduct,  want  of  judgment  and  mismanage- 
ment of  her  master  and  crew ;  for  that  for  six  hours  after  the 
collision,  and  prior  to  the  Johns  getting  under  weigh,  she  rode 
in  perfect  security ;  that  if  the  master  knew  that  the  trysail  was 
an  insufficient  substitute  for  the  mainsail,  it  was  his  duty  not  to 
have  got  under  weigh  till  it  was  repaired — which  might  have 
been  done.'*  Now,  I  put  the  question  in  these  very  words: 
''  Whether,  after  the  collision,  the  master  of  the  Johns,  con- 
sidering the  damage  his  vessel  had  received,  the  place  he  was 
in,  and  the  state  of  the  weather,  took  such  measures  as  ought 
to  have  been  taken  by  a  master  of  ordinary  nautical  skill  and 
experience ;  I  say  of  ordinary  nautical  skill  and  experience,  be- 
cause you  are  not  to  expect  from  the  master  of  a  vessel  like  this 
such  a  perfect  acquaintance  with  nautical  science  as  belongs  to  a 
higher  class  of  officers."  Now,  in  answer  to  that,  the  gentlemen, 
by  whom  I  was  assisted,  said :  **  We  think  the  master  of  the 
Johns  did  not  exercise  a  sound  judgment  in  the  proceedings  sub- 
sequent to  the  collision."  I  was  not  satisfied  with  that  answer, 
because,  if  I  had  received  it,  I  could  not  have  come  to  the  con- 
clusion that  the  master  of  the  Johns  was  to  blame,  because  the 
mere  question  of  the  exercise  of  judgment,  whether  sound  or 
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not,  would  not  hare  been  suflBcient  to  attribute  what  occurred  to        1867. 

culpable  neglect  or  want  of  knowledge :  but  I  put  the  question ' — 

again.     And  they  further  said,  in  answer  to  such  inquiry,  *'  that 
he  did  not  exercise  such  a  judgment  as  a  master  of  ordinary  skill 
and  experience  should  have  done/'     Now,  gentlemen,  in  the  In  the  present 
present  case,  the  question  1  shall  put  to  you  is  simply  this:  ^*tanrofor! 
whether,  under  all  the  circumstances  of  this  case,  you  are  of  dinary  seaman- 
opinion  that  the  master,  in  omitting  to  let  out  more  chain,  was  knowledge, 
guilty  of  gross  negligence,  or  was  thereby  shown  to  be  deficient 
in  ordinary  seamanlike  skill  and  knowledge  ?  The  answer  of  the 
gentlemen  is,  that  if  more  chain  had  been  let  out,  it  is  possible, 
considering  the  state  of  the  wind  and  weather,  but  not  at  all 
certain,  that  the  vessel  would  not  have  broken  from  her  chain ; 
and  that  the  master,  in  not  letting  out  more  chain,  was  not  guilty 
of  negligence  or  unseamanlike  conduct.    I  therefore  overrule  the  Pensheroon- 
objection,  confirm  the  Registrar's  report,  and  pronounce  against  whouTdi^age 

the  Pensher  with  costs.  received,  and 

coats. 

From  this  decree  an  appeal  was  prof^ecuted  to  her  Majesty  in  Affirmed  on 
Council,  and  on  the  29th  of  June  following,  the  Lords  of  the  ^^^ 
Committee  (a)  were  pleased  to  affirm  the  decision  of  the  Court 
below,  and  condemn  the  appellants  in  the  costs. 

Jenner^  proctor  for  the  schooner  George. 
Rothery,  proctor  for  the  Pensher. 

(a)  The   Lords  present  were,   the      Bruce,   Lord  Justice  Turner,  Sir  Ed- 
Right  Honorable  Lord  Justice  Knight      ward  Ryan  and  Sir  John  Dodson. 


THE  TICONDEROGA,  G.  R  Botlb,  Master. 

CoUisioH — Ship  under  Charter — JExemption  from  Liability — 

Compukion. 

The  Ticonderoga,  under  charterparty  to  the  French  government,  was  towed  by  a 
steamer  athwart  the  hawse  of  the  Melampus.  The  Ticonderoga  alleged  that 
she  was  not  liable  for  the  damage  done,  as  her  charterparty  obliged  her  to 
obey  orders  and  put  herself  in  tow  of  the  steamer: — Held,  that  such  obliga- 
tion was  no  compulsion,  so  as  to  lay  the  ground  for  exemption  from  liability 
for  the  damage  done  ;  as  it  arose  from  a  voluntary  stipulation  entered  into  by 
the  owners  themselves. 

THIS  was  an  action  brought  by  her  Majesty's  ship  Melampus       March  6. 
against  the  American  vessel  Ticonderoga,  to  recover  the 
loss  arising  from  a  collision  between  them  in  the  Golden  Horn, 
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1867. 

March  6. 


Constantinople,  at  5  p.m.  on  the  27th  of  July,  1855.  The  Me- 
lampus  was  lying  at  anchor  with  her  jibboom  rigged  in  to  pre- 
vent accidenty  when  the  Ticonderoga,  in  tow  of  the  steamer  Sea 
Nymph,  came  athwart  hawse  of  her,  doing  her  considerable 
damage.  The  Ticonderoga,  in  her  defence,  alleged  that  she  was 
in  the  service  of  the  French  government ;  that  the  Sea  Nymph 
was  attached  to  her  by  order  of  the  French  intendant ;  and  that 
she  was  towed  against  the  Melampus  by  the  Sea  Nymph,  for 
which,  under  the  circumstances,  she,  the  Ticonderoga,  was  not 
responsible. 

The  QueevLS  Advocate  and  the  Admiralty  Advocate  were  heard 
for  the  Melampus. 


Addanu  and  Twiss  for  the  Ticonderoga* 


Judgment 


Statement  on 
behalf  of  the 
Melampus. 


The  collision 
was  not  caused 
by  the  miscon- 
duct of  those 
on  board  the 
Ticonderoga ; 
but  of  those  on 
board  the 
steamer  which 
was  towed  by 
her. 

Both  vessels 
were  chartered 
to  the  French 
government, 


Dr.  Lushinoton  : — It  seems  to  me  expedient,  in  the  first  in- 
stance, to  state  as  clearly  as  I  can  what  are  the  facts  which  raise 
the  question  of  law.  They  certainly  are  not  brought  before  the 
Court  with  that  accuracy  which  they  would  have  been  in  case  of 
a  special  verdict,  but  they  resemble  that  state  of  things.  Now 
I  hope  and  trust  I  shall  state  the  facts  fairly  to  both  parties,  as 
far  as  I  can  extract  them  fi*om  the  act  on  petition  and  the  affi- 
davits produced  in  the  case.  The  averment  on  behalf  of  her 
Majesty's  ship  the  Melampus  is  to  the  following  effect : — That 
the  collision  took  place  in  broad  daylight,  and  ''  was  not  occa- 
sioned by  any  default  or  misconduct  of  those  on  board  the  Me- 
lampus, which  vessel  had  been  properly  moored,  but  was  entirely 
owing  to  the  misconduct,  bad  management  or  want  of  skill  of 
those  on  board  the  Ticonderoga."  Now,  generally  speaking, 
that  averment  would  be  perFectly  satisfactory,  because  in  cases 
of  one  vessel  coming  into  collision  with  another,  and  the  vessel 
proceeded  against  having  been  in  charge  of  a  steamer,  there  can 
be  no  doubt  whatever,  that  the  vessel  which  has  the  steamer  in 
her  employ  is  responsible  both  for  her  own  acts  and  those  of  the 
steamer.  The  answer  to  that  is,  that  the  collision  is  not  to  be 
imputed  to  any  one  in  charge  or  on  board  of  the  Ticonderoga; 
but  there  is  no  denial  that  it  was  due  to  those  on  board  the 
steamer  which  was  towing  her,  and  then  come  the  reasons  why  the 
Ticonderoga  should  not  be  held  responsible,  as  in  ordinary  cases, 
for  damage  done,  according  to  her  own  statement,  by  the  default 
of  the  steamer  engaged  in  her  service.  I  take  the  true  meaning 
of  the  plea  to  be,  that  the  Ticonderoga  was  in  the  service  of  the 
French  government;  that  the  steamer  was  attached  to  her;  and 
she  was  compelled,  by  the  order  of  the  government,  to  employ 
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her  in  all  the  proper  duties  which  could  attach  to  a  Bteamer.     I        1867. 
am  not  bound  to  go  more  minutely  into  what  was  the  relation      ^^^^  ^' 


between  the  Ticonderora  and  the  steamer,  for  I  have  no  suffi-  ^^^  *^*  Ticon- 

/.  •  V  deroffa  was 

cient  information  on  the  subject.     I  take  it  the  steamer  was  to  bound  to  put 
give  all  the  aid  and  assistance  in  her  power  to  the  Ticonderoga.  of ^^eVt«amer 
For  instance,  I  conceive  the  steamer  was  bound  to  obey  the  if  required. 
Ticonderoga  in  towing  her  from  one  place  to  another,  but  that  nev^her  '^ 
the  steamer  had  the  whole  charge  of  the  Ticonderoga  is  con-  owners  from 
trary  to  all  common  sense.    The  second  article  of  the  charter-  for  damage 
party  is,  that  the  Ticonderoga  shall  be  placed  under  the  direction  ^^^^^ 
of  the  charterers,  and  be  employed  for  a  certain  time*     I  appre- 
hend the  effect  of  this  is,  that  she  was  to  all  intents  and  pur- 
poses under  the  direction  of  the  French  government,  and  of 
course  the  master  of  the  Ticonderoga  was  bound  to  employ  the 
steamer  in  question,  and  to  pursue  such  course  as  the  French 
government  thought  most  convenient.    The  blame  having  been 
imputed  to  the  steamer,  let  us  consider  whether  the  Ticonderoga 
can  or  cannot  be  made  responsible  for  the  damage  which  has 
been  done.     Now,  that  the  steamer  was  engaged  in  the  service 
of  the  Ticonderoga,  and  that  the  steamer  took  the  Ticonderoga 
into  mischief,  there  can  be  no  doubt  whatsoever.    We  must  By  the  man- 
recollect  that  this  is  a  proceeding  in  rem.     1  am  not  aware,  -i^^riffht^or* 
where  there  has  been  any  proceeding  in  rem^  and  the  vessel  so  proceeding  in 
proceeded  against  has  been  clearly  guilty  of  damage,  that  any  ^^^If^^^ 
attempt  has  been  made  in  this  Court  to  deprive  the  party  com-  the  damage, 
plaining  of  the  right  he  has  by  the  maritime  law  of  the  world  be  taken  away 
of  proceeding  against  the  property  itself.    Supposing  a  vessel  is  ^  ^"^ J^"'  f 
chartered  so  that  the  owners  have  divested  themselves,  for  a  pe-  the  ownen  with 
cuniary  consideration,  of  all  power,  right,  and  authority  over  the  * '  ^  ^"^' 
vessel  for  a  given  time,  and  have  left  to  the  charterers  the  appoint- 
ment of  the  master  and  crew,  and  suppose  in  that  case  the  vessel 
had  done  damage,  and  was  proceeded  against. in  this  Court; — I 
will  admit,  for  the  purpose  of  argument,  that  the  charterers,  and 
not  the  owners,  would  be  responsible  elsewhere,  although   I 
give  no  opinion  upon  that  point  ;-^but  still  I  should  here  say 
to  the  parties  who  had  received  the  damage,  that  they  had,  by 
the  maritime  law  of  nations,  a  remedy  against  the  ship  itself. 
Let  us  see  what  cases  there  are  in  which  the  Court  does  not 
hold  a  vessel  responsible  for  the  damage  done.    There  is  one  Compulsory 
case,  and  one  only,  that  I  am  aware  of,  and  that  is,  where  J'^^nd  of"^ 
a  pilot  is  taken  on  board  by  compulsion.     On  what  principle  exemption, 
is  the  owner,  in  that  case,  relieved  from  paying  the  damage 
done  ?    On  the  principle  of  compulsion — the  principle  that  the 
man  is  not  the  servant  of  the  owner,  but  is  forced  upon  him 
by  Act  of  Parliament.     Was  this  steamer  taken  by  compul- 
s.  Q 
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a  eompulsoryi 
but  a  volun- 
tary act 
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sion,  or  was  it  not  ?  What  species  of  compulsion  is  it  which 
is  averred  on  behalf  of  this  American  vessel  that  is  to  relieve  her 
from  the  responsilsility  which  the  maritime  law  of  the  world 
attaches  to  the  wrongdoer? — Entering  into  a  stipulation  with 
the  French  government  It  is  impossible  to  contend  that  be- 
cause a  person  has  entered  into  a  voluntary  contract  by  which 
he  is  finally  led  into  mischief,  that  that  can  relieve  him  from 
making  good  the  damage  which  he  has  done.  I  must  pronounce 
agabst  the  Ticonderoga,  and  of  course  with  costs. 

Townsenid^  proctor  for  her  Majesty's  ship  Melampus. 

F»  Clarhson  for  the  Ticonderoga. 


Judgment. 


THE  HARRIETT,  T.  Ingram,  Master. 
Salvage — Appeal  from  Award  of  Justices. 

The  salvors  brought  the  barge  Harriett  off  a  dangerous  position  near  the  Nore 
Sandy  and  claimed  80/.  The  magistrates  at  Maidstone  awarded  15t  The 
Court  held,  on  appeal,  that  the  latter  sum  was  quite  inadequate,  and  gave  40^ 

THIS  was  an  appeal  from  a  decision  of  the  magistrates  at 
Maidstone  in  a  cause  of  salvage.  On  the  9th  of  De- 
cember last  the  barge  Harriett^  timber  laden,  was,  as  alleged  on 
the  one  hand,  but  denied  on  the  other,  in  a  state  of  great  danger, 
in  consequence  of  a  storm,  near  the  Nore  Sand.  The  smack 
Leader  went  to  her  aid,  and  conducted  her  to  a  place  of  safety. 
The  salvors  claimed  80Z.,  but  the  magistrates  allowed  15/.  only, 
from  which  awai'd  the  salvors  appealed. 

Addams  was  heard  for  the  Appellants. 

Bayford  for  the  Respondents. 

Dr.  Lushington  : — I  entirely  concur  in  the  observation  of 
the  learned  counsel  who  spoke  last,  that  it  was  the  object  of  the 
Merchant  Shipping  Act  to  prevent  cases  of  small  amount  coming 
before  the  Court  of  Admiralty,  and  to  curtail,  as  far  as  possible, 
the  expenses  incurred  where  the  amount  of  salvage  is  small ; 
but,  at  the  same  time,  the  act  has  provided  that  if  the  award  of 
the  magistrates  shall  appear  to  either  of  the  parties  unjust,  there 
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shall  be  a  remedy  by  an  appeal  to  this  Coart,  and  the  Court       1857. 
is  bound  to  entertain  it.     I  have  always,  to  the  utmost  of  my       ^*^^^  ^ 
power,  done  my  best  to  discourasre  small  suits  for  salvage  in  The  Court  will 

*   .  •'  °  ^  discourage 

this  Court.  We  are  well  aware  that  the  expenses  are  so  large,  suits  for  small 
that  the  advantage  obtained  is  not  commensurate  with  the  ex-  ^™^"'^^* 
pense  of  the  proceeding.  I  quite  agree  vnth  the  observation, 
that  unless  thei-e  has  been  a  gross  miscarriage,  it  is  part  of  the 
duty  of  the  Court  to  discourage  such  appeals ;  but  if  there  has 
been  a  gross  miscarriage,  then  the  case  assumes  a  different 
appearance,  because,  if  there  was  no  remedy  in  that  case,  the 
consequences  would  be  extremely  mischievous.  If  the  reward 
given  to  small  vessels  was  not  sufficient  to  compensate  them  for 
their  services  it  would  tend  to  discourage  all  those  who  labour 
to  save  cargoes  on  the  coasts  of  this  kingdom.  With  respect  to  But  must  in- 
the  merits  of  this  case,  I  think  the  magistrates  have  grossly  mis-  the  nuJisf^^ 
carried.  I  think  16/.  totally  inadequate  for  the  services  rendered,  i^&ve  taken  a 
It  is  not  denied,  in  the  course  of  the  proceedings,  that  at  the  quate'^^view  of 
period  when  the  services  were  rendered,  the  barge  required  the  services. 
assistance.  It  was  blowing  hard ;  she  was  lying  on  the  Nore 
Sand.  ''  She  had  her  foresail  set  as  well  as  they  could  set  it,  but 
not  properly.  Her  mizen  and  her  jib  were  blown  away,  her 
mainsail  was  brailed  up  as  close  as  they  could  get  it"  Then  the 
assistance  is  rendered,  and  the  next  day  she  is  towed  to  Sheer- 
ness  and  brought  there  in  safety.  If  these  services  had  been 
unnecessary,  or  the  parties  were  indisposed  to  receive  them,  they 
could  have  refused  them.  It  was  in  their  power  to  prevent  the 
smack  being  fastened  to  the  barge;  the  rope  could  have  been 
cast  off  when  it  was  attempted  to  be  fastened,  or  cut  if  it  was 
fastened.  But  they  do  no  such  thing;  on  the  contrary,  they 
accept  the  services  so  rendered.  The  mate  says : — "  The  boat 
shot  by  us,  and  tacked  and  came  up  again,  and  he  threw  the 
rope  on  board,  and  I  made  it  fast.  I  did  not  ask  him  to  do  so, 
or  want  him  to  do  so."  It  is  impossible  for  anyone  to  believe 
an  averment  of  that  kind,  that  he  did  not  want  a  rope  when  he 
made  it  fast.  It  is  clear  to  my  mind  he  was  in  distress.  Look 
at  another  part : — **  I  told  the  captain  I  had  made  the  rope  fast. 
I  know  there  is  a  wreck  on  the  coast.  We  were  to  windward 
of  the  wreck.  I  was  under  the  captain's  directions,  and  if  he 
had  told  me  to  throw  off  the  rope  I  should  have  done  so ;  but 
I  had  no  orders  from  him  on  either  occasion.  I  consider  myself 
qualified  to  give  an  opinion  whether  there  was  danger  or  not." 
So  both  the  master  and  the  mate  are  of  one  and  the  same 
opinion,  that  it  was  necessary  for  the  safety  of  the  vessel  they 
should  accept  the  services.  Looking  at  the  season  of  the  year — 
the  9th  of  December — looking  at  the  state  of  the  weather,  I  can- 

q2 
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1857.        not  but  think  that  there  has  been  gross  miscarriage  on  the  part 
^"^^^  ^'      of  the  magistrateSi  and  I  shall  give  the  sum  of  40/.,  with  costs. 

Rothery,  proctor  for  the  salvors. 

Jennings  for  the  Harriett. 


THE  LA  PLATA. 

Collision — hoik  Ships  being  towed— Starboard  Side  of  Fairway 

—17  ^  18  Vict.  c.  104,  Sect.  297. 

The  La  Plata,  a  screw-steamer,  150  feet  long,  was  in  tow  of  a  steam-tug  going 
down  the  river,  and  keeping  to  the  south  shore  in  compliance  with  the  statute. 
The  H^ldne,  a  brig  of  190  tons,  was  being  towed  up  the  river,  but  did  not 
keep  to  the  north  side,  owing,  as  she  alleged,  to  the  state  of  the  wind  and 
tide.  A  collision  ensued,  the  stem  of  the  La  Plata  striking  the  port  midships 
of  the  H61ene.     Held,  that  the  La  Plata  was  solely  to  blame  for  the  collision. 

Semble — The  297th  section  of  the  Merchant  Shipping  Act  is  not  to  be  taken  to 
apply  so  strictly  where  vessels  are  in  tow,  as  where  they  are  sailing  or  steaming 
by  Aemselves.  A  vessel  navigating  so  as  to  impose  unusual  risk  on  other 
vessels  will  be  held  responsible  for  accidents  arising  therefrom. 

^pni  8.  r  I  iHIS  was  a  suit  promoted  by  tlie  Helfene,  a  brig  of  190  tons, 
J-  against  the  La  Plata,  a  screw  steam-ship  of  428  tons, 
for  loss  arising  from  a  collision  between  them  off  Blackwall 
Point,  in  the  River .  Thames,  on  the  10th  day  of  October, 
1856.  It  was  alleged  on  the  part  of  the  Hel^ne,  that  at 
about  10*15  of  the  morning  in  question,  she  was  proceeding 
up  the  river  in  tow  of  the  steam-tug  Kent,  and  in  charge 
of  a  duly  licensed  pilot,  both  ships  being  a  very  little  to  the 
starboard  side  of  mid-channel  ''  to  prevent  the  tide  setting  them 
into  the  dangerous  bight  of  Blackwall,"  when  immediately 
on  rounding  Blackwall  Point,  they  perceived  the  La  Plata 
coming  down  the  river  in  tow  of  the  steam-tug  William  Gun- 
ston ;  that  the  helms  of  the  Hel^ne  and  Kent  were  immediately 
ported  and  then  put  hard  a-port;  and  that  the  helm  of  the 
William  Gunston  was  also  ported,  though  not  in  time ;  but  that 
the  helm  of  the  La  Plata  was  not  ported  at  all,  and  she  came 
stem  on  into  the  H^l^ne,  striking  her  on  the  port  side,  and  doing 
her  such  coi^siderable  damage,  that  she  was  obliged  to  be  towed 
on  shore  to  prevent  her  sinking  in  deep  water.  On  the  part  of 
the  La  Plata  it  was  alleged  that  she  was  proceeding  down  the 
river  from  Deptford  to  the  Victoria  Docks  in  tow  of  the  steam- 
tug  William  Gunston,  keeping  well  on  the  south  shore  or  to  the 
starboard  side  of  mid-channel,  and  that  on  rounding  Blackwall 
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Pointy  several  vessels  passed  her  on  the  port  side;  that  shortly        1857. 

after  they  observed  the  Hel^ne  coming  up  in  tow  of  the  steam-  — ^^'^  ^' — 

tug  Kenty  both  vessels  hugging  the  south  shore.    That  they 

hailed  the  Hel^ne  and  her  tug  to  port  their  helms,  and  that  the 

helms  of  the  La  Plata  and  William  Gunston  were  immediately 

put  hard  a-port;  that  after  they  had  been  hailed  three  or  four 

times,  the  Kent  ported  her  helm,  and  that  in  a  few  seconds 

afterwards  the  Hel^oe  ported  hers,  and  that  the  brig's  midships 

soon  afterwards  came  into  collision  with  the  La  Plata's  stem. 

The  La  Plata  attributed  the  collision  to  the  H^l^ne  and  her  tug 

haviug  been  to  the  south  instead  of  the  north  of  mid-channel, 

and  to  their  not  having  ported  their  helms  in  time. 

The  Court  was  assisted  by  Captains  Farrer  and  Close. 

Addams  and  Twiss  for  the  brig. 

Robinson  and  Jennet*  for  the  La  Plata. 

Dr.  Lushington,  addressing  the  Elder  Brethren,   said  : —  Judgment 
Gentlemen,  it  is  our  duty  to  endeavour  to  ascertain  what  is  the 
true  state  of  the  facts  in  this  case ;  and  then  to  consider  what 
are  the  legal  results,  as  they  affect  either  party.     I  wish  in  the 
first  instance  to  call  your  attention  to  the  manner  in  which  the 
collision  is  admitted  to  have  taken  place,  and  then  to  some  of 
the  results,  as  matters  of  fact,  that  appear  to  me  to  arise  there- 
from.   It  is  pleaded  on  behalf  of  the  Hel^ne  that  the  **  La  Plata  Mode  of 
ran  stem  on  into  the  Helfene,  and  struck  that  vessel  just  before  ^^  *'"^"' 
the  main  rigging  on  her  port  side."    The  statement  on  the  other 
side,  though  varying  in  the  mode  of  expression,  is  exactly  the 
same  in  effect,  **  the  Hel^ne's  midships,  just  before  the  main 
rigging,  came  in  contact  with  the  stem  of  the  La  Plata."     Now  Head  of  the 
it  appears  to  me  that  in  order  for  the  collision  to  have  taken  northfraiS  and 
place  in  this  way,  that  the  head  of  the  H^l^ne  must  have  been  westward, 
somewhat  to  the  northward,  (I  do  not  pretend  to  say  how  much 
to  the  northward,  because  the  witnesses  vary,  some  say  to  the 
west-north-west,  and  others  much  more  to  the  north),  and  that 
the  head  of  the  La  Plata  was  either  direct  east  or  to  the  north  of 
east.     If  this  was  so  previous  to  the  collision,  the  H61^ne  had  at 
least  in  some  degree  obeyed  her  port  helm,  and  it  also  appears 
to  me  that  the  La  Plata's  head,  whatever  might  have  been  done  Head  of  the 
to  the  helm,  however  much  it  might  have  been  ported,  could  not  northward^and 
have  been  brought  round.     I  observe  it  to  be  alleged,  though  I  eastward, 
do  not  know  to  what  time  that  averment  particularly  refers,  that 
the  course  of  the  La  Plata  was  north  by  east  to  north-east,  that 
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Act  of  Parlia- 
ment starboard 
Bide  of  mid- 
channel. 


Some  allow- 
ance must  be 
made  for 
vessels  being 
towed. 


Case  of  the 
Ildeue. 


Case  of  the  La 
Plata. 


18  80  stated  in  the  preliminary  act ;  bat  I  rather  think,  to  recon- 
cile the  statement  at  all,  the  course  must  have  been  north  by  east 
at  some  period  antecedent  to  the  collision.    The  next  question 
will  be  what  were  the  proper  courses  of  these  vessels,  and  I  must 
now  direct  your  attention  to  the  Act  of  Parliament  which  has 
been  already  cited  by  one  of  the  learned  counsel  in  the  case. 
By  that  Act  of  Parliament  it  is  stated  that  **  every  steam-ship, 
when  navigating  any  narrow  channel,  shall,  whenever  it  is  safe 
and  practicable,  keep  to  that  side  of  the  fairway  or  mid-channel 
which  lies  on  the  starboard  side  of  such  steam-ship."    The  con- 
sequence would  be,  that  it  would  be  the  duty  of  the  H61dne  to 
keep  to  the  north  of  mid-channel,  and  of  the  La  Plata  to  the 
south.     But,  gentlemen,  this  rule  must  be  modified  with  re- 
spect to  both  vessels,  because  I  am  clearly  of  opinion,  however 
strictly  you  may  apply  the  rule  to  two  steamers  navigating  alone, 
the  one  going  down  on  the  south  side,  and  the  other  coming  up 
on  the  north,  yet  in  the  case  of  a  vessel  in  tow  of  another,  some 
allowance  must  be  made,  and  some  deductions  taken  from  that 
extreme  strictness  which  applies  to  a  vessel  steaming  by  itself. 
Some  allowance  must  also  be  made  for  the  state  of  the  tide,  the 
peculiarity  of  the  locality,  and  especially  if  there  was  any  wind. 
Now  I  will  first  direct  /our  attention  to  the  case  of  the  Hel^ne, 
because,  unless  her  hands  are  free  from  blame,  she  cannot  recover 
in  the  present  action.     She  would  be  to  blame  if  the  collision 
was  occasioned  either  by  her  being  too  far  to  the  southward  of 
mid-channel  in  disregard  of  the  statute,  or  if  she  neglected  to 
port  her  helm  in  time.     She  would  not  be  to  blame  simply  if 
she  was  a  little  to  the  southward  of  mid-channel,  if  the  peculiarity 
of  the  locality  and  the  state  of  the  tide  accounted  for  it,  because 
the  provision  of  the  act  is,  '^  whenever  it  is  safe  and  practicable'* 
so  to  do.    That  must  be  construed  with  reasonable  latitude. 
With  regard  to  the  porting  of  the  helm,  which  is  said  to  have 
been  done  too  late,  that  is  a  question  on  which  the  evidence  is 
very  conflicting.     It  is  clear  her  head  was  turned  in  time,  but 
whether  she  was  as  far  to  the  northward  as  she  ought  to  have 
been  is  a  question  on  which  I  wish  your  advice,  upon  a  consider- 
ation of  the  whde  case.    If  the  collision  has  been  occasioned  by 
the  failure  of  the  Hel^ne  in  either  of  these  particulars,  she  cannot 
recover,  whatever  may  be  the  fault  of  the  La  Plata ;  but  to  work 
this  effect  there  must  be  not  only  a  failure  in  these  respects,  but 
no  circumstances  to  make  a  departure  from  the  rule  necessary. 
A  subsequent  section,  which  you  have  heard  so  oflen,  sub- 
stantially enacts  what  I  have  stated.    With  reference  to  the  La 
Plata,  she  is  a  screw-steamer  of  428  tons,  and  150  feet  long, 
and  was  proceeding  in  tow  of  a  steam-tug  from  Deptford  to  the 
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Victoria  Docks  below  Blackwall.     It  is  clear  also  that  she       1867. 
started  before  high  water,  and  whilst  the  flood  was  making.       ^P^^  ^' 
Whether  that  was  right  or  wrong  I  must  leave  entirely  to  you ; 
but  I  must  observe  that  I  know  of  no  law  which  prohibits  its 
being  done,  and  probably  the  exigency  of  navigation  would  not 
admit  of  any  positive  rule.     I  think  it  is  also  clear  that  if  the  so  A  vessel  navi- 
being  towed  by  a  steamer  against  the  tide  is  productive  of  risk  S^w  wiusual 
or  danger  to  other  vessels  more  than  usual  and  ordinary,  and  if  risk  on  other 

1  •        ai_       r  •  r  xi_  •       •  1  J  yessels  will  be 

damage  arises  therefrom  in  consequence  of  this  risk  or  danger,  responsible  if 
the  owners  must  be  responsible  for  that  damage.    The  next  con-  *"  accident 

.  ensues. 

sideration  is  as  to  the  state  of  the  tide  and  the  consequences 

arising  therefrom  in  that  locality.     I  think  that  the  evidence, 

though  conflicting,  leads  to  the  conclusion  that  though  high 

water  may  have  passed,  the  flood  tide  may  still  have  had  some 

eflect.     I  do  not  venture,  of  course,  to  form  an  opinion  as  to  the 

extent  of  that  efiect    Then  the  question  as  to  the  La  Plata  is, 

whether  the  collision  arose  from  any  fault  or  default  on  her  part, 

and  in  these  particulars,  viz.,  did  the  La  Plata,  on  seeing  the 

Helene,  port  her  helm,  and  did  she  answer  her  port  helm  ?     I 

quite  agree  with  Dr.  Addams,  that  when  it  is  pleaded  that  the  ' 

ship  ported  her  helm,  it  is  not  sufficient  that  the  helm  was  put  to 

port,  but  the  ship  must  answer  it  also.    Then  the  question  will 

be,  not  merely  whether  she  ported  in  due  time,  but  whether  she 

answered  her  helm  in  time,  and  if  she  did  not  answer  her  helm, 

what  was  the  cause  i  The  evidence  in  my  judgment  clearly  goes 

to  show  that  the  helm  of  the  La  Plata  was  ported  in  due  time, 

for  she  had  ported  to  pass  the  Rose,  and  kept  the  helm  to  port 

I  think  the  head  of  the  La  Plata  was  not  altered  to  southward  Evidence 

of  east,  but,  according  to  the  evidence,  her  head  was  either  to  La  Plata  ported 

the  east  or  the  north  of  east    I  think  this  is  proved,  first  from  *"«  **^"'  ^!?^ 

J  1        II    i_  •    •be  answer  It  t 

the  mode  of  collision,  and,  secondly,  it  is  proved  by  all  the  evi- 
dence in  the  case  that  her  head  was  not  moved.  Whether  or 
not  her  head  was  moved  in  any  degree  sideways  to  the  south- 
ward I  cannot  tell.  If  the  La  Plata  did  not  answer  her  helm, 
and  the  consequence  of  her  not  so  doing  contributed  to  the 
collision,  what  was  the  cause  ?  Was  it  from  the  length  of  the 
La  Plata,  was  it  from  the  length  of  the  tow  rope,  was  it  from 
her  having  gone  too  near  to  the  south  shore,  regarding  the  Act 
of  Parliament,  but  following  it  up  too  closely,  or  was  it  that  the 
eddy  of  the  tide  affected  her  ?  If  it  was  either  of  these  causes 
I  hold  her  to  blame ;  for  if  she  was  so  navigated  as  to  expose 
other  ships  to  unusual  danger,  she  must  be  responsible  for  their 
not  getting  out  of  the  way,  which,  under  other  circumstances, 
they  might  have  done. 


224  HIGH  COURT  OF  ADMIRALTY. 

1867.  The  Court  and  the  Elder  Brethren  baviDg  retired  for  consulta- 

^^^  ^       tion,  on  their  return 

Dr.  Lushington  said : — ^The  gentlemen  by  whom  I  have 
been  assisted  are  of  opinion  tliat  the  La  Plata  was  to  blame  for 
this  collision. 

F»  Clarksan^  proctor  for  the  H61^ne. 
Toller  for  the  La  Plata. 


THE  MARY  PLEASANTS,  D.  Lyons,  Master. 

Salvage--  Ship  —  Cargo, 

H.  M.  steam-ship  Leopard  rendered  a  salvage  service  to  an  English  fessel  then  in 
the  service  of  the  French  government  and  laden  with  a  valuable  carga  The 
suit  was  entered  against  the  vessel  alone,  her  value  being  4,247^  The  Court, 
adverting  to  the  difficulty  of  apportioning  salvage  where  the  cargo  was  not 
before  it,  awarded  6001  on  the  value  of  the  vessel. 

jipni7.  rilHIS  was  a  suit  promoted  by  her  Majesty's  steam-ship 
•JL  Leopard  against  the  Mary  Pleasants,  to  procure  salvage 
remuneration  for  services  rendered  to  her  on  the  10th  of  No- 
vember, 1855,  and  following  days,  about  seven  miles  to  the 
westward  of  Eupatoria.  The  Mary  Pleasants  was  employed  in 
the  transport  service  of  the  French  government,  and  had  on 
board  French  troops,  provisions,  stores,  &c.  She  was  driven  on 
shore  by  stress  of  weather.  These  services  consisted  in  lighten- 
ing the  vessel  and  occasionally  attempting  to  tow  her  off.  The 
value  of  the  ship,  which  alone  was  proceeded  against,  was 
4,247Z.  On  the  part  of  the  owners  it  was  contended  that  the 
vessel  was  not  towed  off  by  the  Leopard,  but  floated  off,  and  that 
a  small  remuneration  would  be  sufficient  reward. 

The    Queen*s   Advocate   and    Spinke  were   heard   for   the 
Leopard. 

Bayford  and  Twiss  for  the  Mary  Pleasants. 

Judgment  Dr.  Lushington  : — I  am  of  opinion  that  nothing  passed  be- 
tween Captain  Giffard  and  the  master  of  this  vessel  which  can 
estop  the  claim  of  Captain  Giffard  for  salvage,  as  a  reward  for 
services  which  were  performed  to  this  ship;   moreover,  he  is 
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aathorizedy  as  required  by  the  Act  of  Parliament  (a),  by  the  Ad-        1857. 
miralty  to  make  the  claim.     I  must  consider  what  his  personal       -^pniT. 
services  were  worth — when  I  say  personal  services  I  use  that 
expression  in  order  to  distinguish  it  from  other  cases,  inasmuch 
as  it  has  been  observed  by  Dr.  Twiss,  that  no  claim  could  be 
made  on  account  of  the  assistance  given  by  the  vessel  herself  for 
any  risk  or  damage  which  she  had  incurred  (i).    The  services  The  assistaDce 
lasted  during  seven  days,  and  the  vessel  undoubtedly  was  in  to*the*pre^ 
a  state  of  very  considerable  difficulty,  because,  whether  she  8er?ation  of  a 
could  ultimately  have  been  saved  without  the  assistance  of  a  '  "*  *  cargo, 
steamer  is  not  the  question^  but  the  true  question  is,  whether  she 
did  not  require  this  assistance  first  to  save  the  cargo  and  then 
the  vessel  herself.     It  might  have  been  that  by  simply  throwing 
overboard  the  cargo  the  vessel  might  have  come  off,  and  pro- 
bably would  in  that  way;  but  that  does  not  detract  from  the 
merit  of  those  who  rendered  the  assistance  in  the  present  case. 
But  the  real  difficulty  is,  that  there  is  no  proceeding  against  the 
cai^o.     The  vessel  is  English,  and  was  in  the  service  of  the 
French  government.     She  was  laden  with  a  cargo  consisting  of 
articles  which,  from  the  statement  of  the  master,  must  have  been 
of  very  considerable  value.     The  difficulty,  I  say,  arises  from  Difficulty  the 
this  circumstance,  because  when  the  Court  considers  the  services  ^^"n  the  cargo 
rendered  to  the  ship  and  cargo,  it  always  estimates  the  amount  ^'  ^^^  hefon  it. 
of  salvage  remuneration  according  to  the  value  of  the  ship  and 
cargo  taken  together.     It  is  contrary  to  all  principles  of  justice, 
if  a  cargo  has  received  and  been  benefited  by  the  services  so 
rendered,  that  the  whole  burden  of  the  salvage  remuneration 
should  fall  on  the  ship  itself.    I  know  not,  in  this  case,  the  value 
of  the  cargo,  and  consequently  the  Court  is  put  in  a  situation  of 
some  difficulty  in  forming  an  estimate  of  the  compensation  which 
should  be  given.     Looking  at  all  the  circumstances  of  this  case, 
I  am  of  opinion — not  attempting  to  place  any  definite  value  upon 
the  cargo — that  I  should  not  be  justified  in  imposing  on  the  ship 
a  greater  burden  than  600/.,  with  costs. 

Burchett,  proctor  for  the  salvors. 

Tebbs  for  the  Mary  Pleasants. 

(a)  17  &  18  Vict.  c.  104,  s.  485. 
(h)  lb.  1.484. 
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1867. 

JprUT. 


THE  JONGE  ANDRIES,  T.  A.  Stbfpeks,  Master. 
Salvage — Agreement — Pilot. 

An  agreement  made  with  aaWon  is  Dot  to  be  lightly  set  aside,  either  od  the 
ground  that  some  fact  of  an  immaterial  character  relating  to  the  state  of  the 
vessel  was  unknown  to  or  concealed  from  the  saWors,  or  because  the  weather 
subsequently  became  tempestuous,  which  rendered  the  services  more  onerous 
than  might  have  been  contemplated  by  the  salvors.  The  Court  will  not 
favour  a  claim  for  salvage  by  a  party  originally  engaged  as  a  pilot;  at  the 
same  time  pilots  are  not  to  be  compensated  by  mere  pilotage  remuneration 
for  a  salvage  service. 

rilHIS  was  a  cause  of  salvage  promoted  by  the  master^  owners 
-^  and  crew  of  the  fishing  smack  Intrepid,  against  the 
Dutch  galliot  Jonge  Andries,  for  services  rendered  to  her  from 
the  13th  to  the  17th  days  of  November,  1856.  It  appears  that 
at  about  three  or  four  o'clock  p.m.  of  the  13th  of  November, 
the  smack  was  about  sixty  miles  from  the  land  off  Southwold, 
and  was  engi^ed  on  a  fishing  voyage  for  the  London  market, 
when  her  crew  observed,  at  the  distance  of  about  four  miles,  a 
vessel  with  a  flag  flying  at  her  foretop-gallant  masthead,  and 
immediately  bore  down  upon  her.  She  proved  to  be  the  galliot 
Jonge  Andries,  bound  with  a  cargo  of  grain  from  Cronstadt  to 
the  river  Maas ;  and  as  she  had  recently  met  with  very  severe 
weather,  her  master  was  desirous  of  getting  into  a  port  of  safety. 
Ultimately  an  agreement  for  fifty  pounds  was  drawn  up  in  the 
Dutch  language,  of  which  the  following  is  a  translation: — 
**  The  undersigned.  Captain  T.  A.  Steffens,  of  the  ship  De  Jonge 
Andries,  acknowledges  to  have  engaged  as  pilot  and  to  sail 
ahead  Captain  Syduiwai,  for  the  price  of  fifty — say  fifty  pounds. 
At  sea,  13th  November,  1866."  This  agreement  was  signed  by 
the  master  of  the  galliot,  and  by  Sydney  Halsey,  the  master  of 
the  fishing  smack.  The  vessel  then  stood  in  for  the  land,  the 
smack  accompanying  her,  but  the  weather  became  so  violent 
and  the  sea  was  so  rough,  that  little  way  was  made,  and  at  length, 
afler  having  altered  the  course  of  the  vessel  several  times,  the 
smack,  at  the  request  of  the  master  of  the  Jonge  Andries  at 
about  seven  o'clock  a.m.  of  the  16th  took  the  vessel  in  tow,  and 
at  about  10  a.m.  of  the  17th  she  was  finally  moored  in  safety 
in  Lowestoft  harbour.  The  salvors  alleged,  first,  that  when 
the  agreement  was  entered  into,  they  were  ignorant  of  the  state 
in  which  the  galliot  was,  and  that  certain  damages  which  she 
had  sustained,  to  her  bowsprit  particularly,  had  been  concealed 
from  them  by  the  master ;  that,  moreover,  they  had  performed 
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services  not  included  in  the  agreement;  that  the  agreement  was  1857. 
to  pilot  only,  and  did  not  include  towage  senrices ;  and  that "  had  -^P"^^* 
it  not  been  for  the  incessant  exertions  of  the  said  Sydney 
Halsey  at  the  pumps  and  otherwise  as  aforesaid,  and  the  as- 
sistance rendered  by  the  smack,  the  said  galliot  would  never 
have  reached  the  land/'  The  owners  alleged  that  the  agreement 
was  intended  to  cover  all  the  services  rendered,  as  well  by 
Sydney  Halsey  as  by  the  smack.  A  tender  of  50/.  Was  made, 
which  was  refused  by  the  salvors.  The  value  of  the  property 
salved  was  2,270/. 

Jenner  and  Deane  for  the  salvors. 

Addams  and  Spink$  for  the  owners. 

Dr.  Lushinoton: — This  is  an  action  for  salvage,  brought  by  Judgment, 
the  master  and  crew  of  a  small  fishing  smack,  called  the  Intrepid, 
on  account  of  certain  services  said  to  have  been  rendered  to 
a  Dutch  galliot,  which  services  commenced  whilst  that  galliot 
was  about  fifty  miles  from  the  Dutch  coast  This  action  is  met 
on  the  part  of  the  owners,  by  making  a  tender  to  the  amount  of 
fifty  pounds ;  and  they  make  that  tender,  it  is  averred,  on  the 
ground  that  an  agreement  had  been  entered  into,  and  had  been 
put  in  writing,  whereby  it  was  stipulated  that  certain  services 
were  to  be  performed,  and  that  the  master  and  crew  of  the 
smack  should  receive  the  sum  of  fifty  pounds  and  no  more.  The 
answer  on  the  part  of  the  salvors  is,  that  the  agreement  was 
entered  into  when  the  salvors  were  in  a  state  of  improper  igno- 
rance as  to  the  real  condition  of  the  vessel  herself,  and  that  they 
were  deceived  by  the  master  of  the  galUot  keeping  back  certain 
injuries  she  had  received  :  therefore  the  original  agreement  was 
void,  and  if  it  was  not  void  originally,  it  was  void  afterwards, 
by  reason  of  services  having  been  performed  which  were  not  in- 
cluded in  the  agreement.    The  first  consideration  for  the  Court  ^^  there  any 

t    ai_       xv  i_  I         A        •       A  X     •        wilful  conccal- 

18,  whether  there  was  any  such  concealment  prior  to  entering  mentofthe 
into  the  agreement  as  would  justify-  the  parties  who  signed  «tateofthe 
that  agreement  in  saying,  **  we  laboured  under  deception  prac*  talvon  ? 
tised  upon  us."    That  deception  is  said  to  have  consisted  of  two 
things : — first,  that  the  bowsprit  had  been  sprung,  and,  secondly, 
as  to  the  quantity  of  water  made.     I  am  clearly  of  opinion  that 
neither  of  these  circumstances  can  vitiate  the  agreement.     It  was  No  material 
not  for  the  master,  when  he  entered  into  the  agreement,  to  point  ^°  ^    ™^"  ' 
out  every  circumstance  that  had  occurred  during  the  voyage. 
If  there  had  been  any  circumstances  of  importance  purposely 
concealed,  it  might  have  been  different,  but  it  is  clear  that  the 
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bowsprit  injury  was  slight,  for  the  ressel  sailed  away  to  Lowes- 
toft without  repair  at  all.  With  regard  to  the  vessel  making 
water,  why  almost  every  vessel  coming  from  the  port  of  Cronstadt 
does  make  some  water,  and  in  this  case  there  were  only  six 
quarters  of  rye  damaged.  I  am  of  opinion  that  there  is  no  pre- 
tence for  saying  that  the  parties  were  deceived,  and  that  the 
What  then  are  agreement  is  void  on  that  account    Then  if  it  be  not  void,  what 

the  terms  of°,  -,  ii-i  it* 

the  agree-        are  the  contents  of  the  agreement,  and  what  is  the  true  mode  of 
'^^"^^  construing  those  contents  ?    I  cannot  listen  to  a  great  deal  which 

has  been  addressed  to  the  Court  about  conversations  here  and 
there  with  respect  to  the  agreement.  I  must  look  to  the  agree- 
ment itself;  and  I  must  presume  that  the  parties  understood  it, 
and  consequently  are  bound  by  it.  I  am  not  at  liberty  to  look 
at  anything  beyond  the  agreement,  except  the  surrounding 
circumstances ;  because,  if  there  be  a  doubt  as  to  the  original 
words,  I  look  to  the  facts,  that  I  may  better  understand  the 
agreement.  But  I  cannot  look  to  conversations  nor  the  under- 
standing of  the  parties  on  the  one  side  and  the  other ;  I  must 
assume  that  they  put  their  joint  views  into  the  agreement  when 
they  signed  it.  Now  it  is  said  on  the  one  hand  that  the  true 
meaning  of  the  agreement  is,  that  the  fishing  vessel  was  engaged 
for  a  pilotage  service,  that  she  was  to  sail  ahead ;  on  the  other 
hand,  it  is  alleged  all  the  services  that  could  be  rendered  by  the 
master  and  by  the  smack  were  engaged  for. — ^The  agreement  is  in 
these  words : — '^  The  undersigned.  Captain  T.  A.  Steffens,  of  the 
ship  De  Jonge  Andries,  acknowledges  to  have  engaged  as  pilot 
and  to  sail  ahead  Captain  Syduiwai,  for  the  price  of  fifty — say 
fifty  pounds."  With  regard  to  the  meaning  of  these  words,  if 
the  Court  were  to  stop  at  the  first  part  of  the  sentence,  and  to 
construe  it  literally,  without  reference  to  the  circumstances^ 
^'  acknowledges  to  have  engaged  as  pilot"  would  have  the  mean- 
ing that  it  was  intended  to  take  the  services  of  this  man  as  pilot 
only.  But  there  is  another  important  matter  which  immediately 
follows — "  to  sail  ahead."  What  is  "  to  sail  ahead  ?"  Dr. 
Jenner  very  ingeniously  said,  this  is  exactly  the  same  as  the 
Pilot  Act,  where  it  is  said-  the  pilot  has  to  be  paid  though  he 
never  boarded  the  vessel.  That  is  very  true,  but  the  two  cases 
are  totally  distinct.  If  a  pilot  is  unable  to  board  a  vessel,  but 
goes  ahead  in  his  cutter  and  performs  his  part,  he  is  entitled  to 
be  paid  ;  but  in  this  case  the  master  of  the  smack  was  enabled 
to  go  on  board.  If  he  had  left  the  Dutch  galliot  and  continued 
on  board  his  vessel,  and  then  said,  ''  I  will  pilot  you  to  a  port 
of  safety,  you  follow  me,"  then  the  case  would  have  come  within 
the  true  meaning  of  pilotage.  As  it  stands  at  present,  it  appears 
to  be  open  to  a  very  different  construction,  and  I  am  bound  to  say 
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the  services  of  this  vessel  were  engaged  for  some  services  not  pro-        1867. 
perly  included  in  pilotage.     Having  thus  stated  my  primd  facie  — ^P^^  *- — 
impression  as  to  the  agreement,  let  us  see  what  there  is  in  the 
admitted  facts  and  circumstances  of  the  case  which  the  Court 
ought  to  take  into  considei-ation.     I  do  not  consider  the  vessel  VcmcI  Dot  in 
to  have  been  in  distress  at  all.     Having  met  with  bad  weather  wanted  a  pilot. 
she  was  exceedingly  anxious,  if  she  could,  to  get  a  pilot  to  con- 
duct her  to  the  Dutch  coast,  but  failing  in  that,  and  making 
a  certain  degree  of  water,  the  master  was  desirous  of  being 
brought  to  a  place  of  safety  till  he  might  have  an  opportunity 
of  prosecuting  his  voyage.     As  was  stated  by  Dr.  Addams,  the 
agreement  was  to  convert  uncertainty  into  certainty.     We  all 
know  that  when  a  ship  is  at  sea,  and  requires  assistance  to 
bring  her  into   port,   there  is  uncertainty  as  to  duration,  the 
degree  of  labour,  the  degree  of  fatigue  which  may  be  incurred 
in  performing  the  service,   and   the  master  of  the  vessel   to 
whom  the  service  is  rendered  is  necessarily  anxious  that  his 
owner  should  not  be  liable  to  unlimited  responsibility.     I  now 
come  to  the  next  point  of  the  case.     It  happens  as  a  matter  Did  the  aub- 
of  fact,  though  as  it  appears  to  me  it  docs  not  matter,  one  way  JlStuous'state 
or  the  other,  that  the  vessel  met  with  tempestuous  weather,  and  of  the  weather 
she  was  considerably  detained  in  the  prosecution  of  her  voyage  written  agrM< 
to  an  English  port    They  seem  to  have  been  undetermined  as  to  >°^°^ 
the  port  to  which  they  should  go.     Sometimes  she  was  to  go  to 
Ramsgate,  at  other  times  she  was  to  go  to  a  port  in  the  neighbour- 
hood of  the  Norfolk  coast.     Now  what  was  done  by  the  master 
of  the  fishing  vessel  which  was  to  change  the  nature  of  the  agree- 
ment?    He  says,  in  effect,  **  I  assisted  in  pumping;  the  weather 
became  tempestuous ;  there  was  considerable  labour  employed 
in  keeping  the  vessel  free.     I  worked  myself,  and  by  this  means 
I  converted  this,  which  was  a  pilotage,  into  a  salvage  service." 
Now  I  am  of  opinion  that  a  more  dangerous  doctrine  than  this 
could  not  be  imported  into  this  Court.    The  Court  has  always 
held,  with  regard  to  pilots,  that  they  are  entitled  to  say,  when  they 
get  on  board  vessels  which  are  not  seaworthy,  and  therefore  in  a 
state  of  danger, — '*  We  do  not  come  in  the  character  of  pilots 
only,  but  also  in  the  character  of  salvors."     In  such  a  case  they  The  Coait  will 
are  not  entitled  to  abandon  the  vessels,  but  the  Court  has  uni-  ^|«50"7f «  ^^ 

'  attempt  to  con- 

formly  given  them  an  additional  reward,  thinking  they  are  not  to  vert  pilotage 
be  compensated  for  a  salvage  service  by  mere  pilotage  reward,  ierrices!'^* 
But  if  you  engage  a  pilot,  and  he  lends  a  hand,  in  consequence 
of  the  necessity  of  the  case,  arising  from  the  winds  becoming 
more  boisterous  than  they  were  before,  and  everything  which  is 
not  strictly  pilotage  is  to  be  construed  into  salvage,  masters 
should  be  exceedingly  cautious  how  they  allow  a  pilot  to  touch 
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1857.       a  single  rope,  or  to  do  any  more  than  give  directions.    The  re- 

^P^*^'       maining  question  is  that  which  relates  to  towing.     I  am  t>f 

Agreement       Opinion  that  the  construction  of  the  agreement  is,  that  the 

proDouncedfor.  g^rvices  of  this  smack  should  be  given;  and  that  being  so,  I 

am  of  opinion  that  the  claim  for  salvage  is  barred  by  the  agree- 
ment, and  I  shall  pronounce  for  the  tender  with  costs. 

Jenner^  proctor  for  the  salvors. 

Deacon  for  the  Jonge  Andries. 


THE  PERLA,  Andicoeohba,  Master. 
SalvcLge — Derelict — Misconduct  of  Salvors. 

A  derelict  ship  was  fallen  in  with  by  the  G.  steamer,  and  towed  to  Bridlington 
Bay,  but  received  considerable  damage  by  taking  the  ground  as  she  was  going 
into  the  harbour : — Held,  that  the  salvors  were  wrong  in  attempting  to  carry 
a  vessel  of  such  size  into  the  harbour,  and  that  something  must  be  deducted 
on  that  score  from  the  salvage  they  would  otherwise  have  received. 

THE  steam-ship  Gitana,  while  on  a  voyage  from  Hartlepool  to 
Hamburg,  fell  in  with  a  large  barque,  the  Perla,  at  one 
o'clock  p.m.  on  the  29th  of  September,  1856,  with  a  signal  of 
distress  flying.  On  nearing  her  it  was  found  that  she  was  dere- 
lict; the  steamer  took  her  in  tow,  and  after  two  days'  severe 
labour  conducted  her  in  safety  to  Bridlington  Bay.  Afterwards, 
in  taking  the  vessel  into  the  harbour,  she  took  the  ground,  and 
sustained  considerable  damage.  Two  suits  were  instituted  against 
the  Perla,  one  by  the  owners  and  crew  of  the  steamer,  the  other 
by  Captain  Hans  Pieper,  a  master  mariner,  and  four  foreign 
seamen,  passengers  on  board  the  steamer.  The  value  of  the 
property  salved  exceeded  16,000/. 

The  Queen's  Advocate  (Sir  J.  D.  Harding)  and  Deane  were 
heard  for  the  steamer. 

Bayford  and  WaddUove  for  the  foreigners. 

Addams  and  Wambey  for  the  owners. 

Judgment.  Dr.  Lushington  : — ^This  is  a  case  of  derelict,  and  is  so  ad- 

mitted to  be  on  all  hands.    The  Perla  had  been  abandoned  by 
her  crew,  and  was  found  in  the  North  Sea  without  any  one  on 
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board.    That  constitutes  in  law  a  derelict ;  and  such  this  yessel       1857. 
was  in  every  sense  of  the  word,  for  it  appears  impossible  to       '^pi^7. 
imagine  a  ship  in  greater  distress.    As  to  any  chance  of  her  Acaseofdere- 
being  picked  up  by  another  vessel  and  brought  into  a  port  of 
safety,  that  is  a  matter  which  the  Court  never  takes  into  consi- 
deration.    It  applies  the  principles  always  applied  in  derelict 
cases.    The  services  were  performed  by  a  ship  of  considerable  Salving  vessel 
value,  for  the  Oitana  is  stated  to  be  worth  16,000/.,  and  to  have  of  great  value, 
had  on  board  a  cargo  of  the  value  of  30,0002.    She  had  also  a 
considerable  number  of  passengers,  and  was  proceeding  from 
Hartlepool  to  Hamburg,  when  she  fell  in  with  this  derelict  and 
brought  her  to  Bridlington.     If  the  case  had  rested  there,  it 
would  have  been  the  simplest  of  all  cases,  and  the  Court  would 
have  had  nothing  to  do  but  to  apportion  the  sum  due  to  the 
parties  entitled  to  it.     But,  unfortunately,  there  is  considerable 
contradiction  with  regard  to  other  circumstances  I  am  about  to 
mention.     It  appears  that  the  vessel  was  brought  to  Bridlington 
Roads,  and  then  very  properly  into  Bridlii^ton  Bay ;  but  here 
arises  another  question — ought  she  to  have  been  carried  into 
Bridlington  Harbour?     If  she  ought,  were  the  proper  measures 
adopted,  or  were  there  any  others  which  might  have  been  pur- 
sued by  the  Gitana  ?    The  case  of  the  owners  of  the  Perla  is  that  But  the  vessel 
she  ought  not  to  have  been  carried  into  Bridlington  Harbour.  The  ^i^^^ntoYilc 
agents  of  the  owners  swear  that  she  ought  not  to  have  been  harbour  and 
taken  into  the  harbour,  and  they  say  that  they  issued  positive  thereby. 
orders  to  the  contrary.    The  case  set  up  by  the  Gitana  is,  that 
Mr.  Spence  the  master  yielded  to  the  orders  of  Lieutenant  Chat- 
lock,  and   that  that  was  his  justification  for  going  into  the 
harbour.     Now,  what  turns  out  to  be  the  fact?    Lieutenant 
Chatlock  and  the  receiver  of  droits  depose,  beyond  all  doubt 
whatever,  that  they  never  took  upon  themselves  to  give  the 
order  sanctioning  this  proceeding.     Unfortunately  the  matter 
does  not  end  there,  or  it  would  be  of  little  importance.    The 
vessel  gets  aground,  and  very  considerable  mischief  occurs  in 
consequence  thereof.     I   must  say  I  am  satisfied  upon  the 
whole  that  a  great  deal  of  blame  does  attach  to  Mr.  Spence 
for  taking  the  vessel  into  the  harbour.    The  result  was  that  con- 
siderable damage  is  done  to  the  vessel,  and  I  am  bound  to  take 
that  into  consideration.    It  is  utterly  impossible  to  estimate, 
from  this  evidence,  the  precise  amount  of  damage  which  has 
occurred  to  the  ship  and  cargo,  and  all  I  can  do  is  to  deduct  a  a  deduction 
specific  sum  from  that  amount  which  I  should  otherwise  have  be"miU?e  froiT 
given.     I  should  observe  here  that,  in  a  case  of  this  description,  the  salvage, 
it  is  not  the  practice  to  impose  on  the  salvor  the  whole  burden 
of  the  loss,  but  only  a  part  of  it,  in  proportion  to  the  degree  of 
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Apportion- 
ment of  the 
salvage. 


To  the  owners, 
1,500;. 


To  the  master, 
500/. 


To  the  crew, 
SQOL 


As  to  costs  of 
second  action. 


blame  which  attaches  to  him.  Taking  all  the  circumstances  into 
consideration,  and  taking  the  value  at  159200/^  and  having  been 
asked  to  apportion  the  salvage,  I  shall  give  a  very  considerable 
proportion  of  the  reward  to  the  owners  of  the  Gitana.  I  do  so 
for  this  reason :  in  the  first  place,  their  property  is  very  valuable, 
and  they  had  charge  of  a  valuable  cargo ;  and,  secondly,  the 
vessel  itself  was  the  principal  salvor.  It  is  not  here,  as  in  many 
cases,  that  the  labour  falls  on  individuals.  Taking  this  into  con- 
sideration, and  also  any  expenses  to  which  the  owners  may  have 
been  put,  I  shall  give  them  the  sum  of  1,500/.  With  regard  to 
the  master,  I  think  he  properly  comes  next,  because  it  was  upon 
his  responsibility  that  the  act  was  done,  and  it  requires  some 
degree  of  courage,  when  a  captain  is  entrusted  with  a  valuable 
ship  and  cargo,  to  depart  from  his  original  destination,  and  un- 
dertake the  charge  of  bringing  a  vessel  to  port.  I  shall  give  htm 
the  sum  of  500/.  As  regards  the  crew,  the  additional  duty  which 
fell  to  their  lot  was  extremely  light  I  shall  give  them  800/.,  to 
be  distributed  according  to  their  rate  of  wages.  I  must  now 
dispose  of  the  case  of  these  foreign  seamen,  and  I  decree  that 
they  shall  share  the  same  as  able-bodied  seamen,  with  the  ex- 
ception of  the  foreign  master,  who  shall  take  a  double  share.  L 
have  only  one  remark  more  to  make,  and  that  is  as  to  the  costs 
of  the  suit  brought  on  behalf  of  these  seamen.  I  should  be 
very  much  indisposed  to  give  the  costs  of  the  second  action, 
because  I  think  their  services  cannot  be  distinguished  from  that 
of  the  others.  There  is,  however,  one  reason  why  I  shall  give 
them  their  costs— they  were  the  persons  who  first  brought  their 
suit. 

The  Registbar  : — The  foreign  seamen  and  master  will  take 
their  shares  in  addition  to  the  800/.  ? 


The  Court  : — Yes. 


Fielder^  proctor  for  the  steamer. 
Waddilove  for  the  foreign  seamen. 


Rothery  for  the  Perla. 
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THE  SYLPH,  O.  E.  Smith,  Master. 
Collision — Foreign  Ship — Coloured  Lights. 

The  galliot  A.  ninniDg  up  Channel  sees  the  green  light  of  steamer  S.  three  or  four 
points  on  her  starboard  bow,  and  starboards  her  helm ;  then  she  sees  the  red 
light  appear  and  ports.  A  collision  ensues ;  the  stem  of  the  S.  coming  in 
contact  with  the  A.'s  port  midships : — 

Hdd,  that  the  A.  was  justified  in  starboarding  when  she  saw  the  green  light,  and 
afterwards  in  porting  when  she  saw  the  red  light  appear,  and  that  the  mode  of 
the  collision  showed  that  the  S.  either  starboarded  her  helm,  or  ported  too 
late,  or  did  not  port  at  all. 

THIS  was  a  suit  promoted  by  the  Dutch  galliot  Ardina,  of 
the  burthen  of  107  tons,  against  the  steam-ship  Sylph, 
of  the  burthen  of  255  tons,  with  two  engines  together  of  70- 
horse  power,  to  obtain  compensation  for  a  total  loss  occasioned 
by  a  collision  between  them  at  four  a.m.  on  the  20th  of  No- 
vember, 1856,  a  few  miles  from  Beachy  Head.  The  galliot, 
with  a  valuable  cargo  of  figs,  wine,  &c.  was  bound  from 
Lisbon  to  Vlaardingen ;  the  steamer  was  proceeding  from 
London  to  Dublin,  with  a  general  cargo  and  passengers.  Ac- 
cording to  the  statement  of  the  galliot  the  morning  was  moon- 
light but  cloudy,  and  she  had  a  light  suspended  under  the 
bowsprit  cap ;  she  was  steering  an  E.  by  S.  course  up-Channei, 
when  a  green  light  was  discovered  between  three  and  four 
points  on  the  galliot's  starboard-bow,  distant  about  a  mile  and 
a  half.  The  galliot,  as  a  matter  of  precaution,  put  her  helm 
to  starboard,  for  the  purpose  of  giving  the  steamer  a  wider 
berth.  When  the  galliot  had  luflfed  to  about  N.  E.  the  green 
light  disappeared,  and  the  red  light  came  into  view,  distant 
about  half  a  mile ;  the  galliot  thereupon  ported  her  helm  and 
paid  off  considerably,  but  the  steamer  ran  stem  on  into  her  port 
midships,  in  consequence  of  which  she  instantly  went  down. 
The  mate,  the  cook  and  a  boy  were  drowned,  but  the  remainder 
of  the  crew  escaped  on  board  the  steamer.  The  steamer  alleged 
that  the  galliot  was  seen  about  one  point  on  the  steamer's  port- 
bow,  distant  half  a  mile,  which  was  the  greatest  distance  at 
which  she  could  be  seen  in  the  then  state  of  the  atmosphere, 
having  no  light  visible  on  board  her  ;  that  the  helm  was  imme- 
diately put  hard  aport,  and  the  steamer  came  up,  but  that  the 
galliot,  instead  of  keeping  her  course  or  porting  her  helm,  im- 
properly starboarded  it,  and,  when  too  late  to  avoid  the  col- 
lision, suddenly  ported   it,   and   thus  brought  the  steamer  in 
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^^^  ^'      and  were  ordered  to  be  reversed. 


Preliminary 
act. 


Judgment  Dr.  Lushinoton,  addressing  the  Elder  Brethren,  said: — 

This  is  a  case  of  considerable  importance  in  point  of  yaiue,  and 
it  has  also  been  attended  with  very  melancholy  consequences, 
namely,  the  loss  of  three  lives;  but  however  much  we  may 
regret  that  circumstance,  it  cannot  be  supposed  for  an  instant 
that  it  will  affect  our  judgment  in  coming  to  a  conclusion  upon 
the  evidence  before  us.  The  case  is  not  only  of  importance  in 
point  of  value,  but  it  is  also  most  contradictory  in  the  evidence, 
the  most  essential  statements  on  both  sides  being  directly  at 
variance  the  one  with  the  other.  What  I  propose  to  do,  for  I 
shall  not  detain  you  at  any  length,  is,  first  to  call  your  attention 
to  the  statements  set  forth  in  the  preliminary  acts,  and  I  do  it 
for  this  reason,  because  all  parties  are  bound  by  the  statements 
contained  in  those  preliminary  acts,  so  far  as  the  matteiB  and  things 
therein  contained  are  within  their  own  knowledge.  With  regard 
to  other  circumstances  which  can  only  be  stated  from  conjecture 
or  inference,  great  allowance  must  be  made,  and  I  will  also 
observe,  and  the  observation  applies  to  both  parties,  that  in  all 
these  cases  witnesses  will  vary  very  materially  in  their  statements 
of  facts  according  to  their  recollection ;  and  not  only  will  the 
witnesses  contradict  each  other  on  the  one  side  and  on  the 
other,  but  witnesses  examined  on  the  same  side  will  vary  greatly 
as  to  the  extent  to  which  the  ship  went  off  on  her  port  helm,  and 
matters  of  that  description.  All  this  will  happen,  but  we  must 
endeavour  to  take  the  fair  import  of  the  evidence  on  both  sides, 
making  due  allowance  for  want  of  memory.  When  the  vessels 
are  foreign,  as  a  general  rule,  they  are  in  no  degree  bound  by 
any  acts  of  parliament  whatever,  nor  by  any  orders  issued  by 

Admitted  facts  the  Admiralty.  Now  there  are  several  circumstances  in  which 
all  parties  agree,  and  which  I  need  not  repeat,  such  as  the 
locality  where  the  collision  took  place,  and  the  direction  of  the 
wind.  There  is  some  little  difference  as  to  the  state  of  the 
weather,  but  it  does  not  appear  to  me,  looking  at  the  facts,  to  be 
of  much  importance ;  on  the  one  side  it  is  stated  to  have  been 
moonlight,  and  on  the  other  dark.  The  courses  of  the  vessels 
have  been  already  stated  to  you,  and  I  need  not  repeat  them ; 
but  there  is  one  rery  important  fact  on  which  the  parties  are 
agreed,  which  has  weighed  very  greatly  on  my  mind  in  the  con- 
sideration of  this  case,  and  to  which  I  wish  particularly  to  direct 
your  attention — that  is,  the  mode  in  which  the  collision  took 
place.  The  statement  in  the  preliminary  act  on  behalf  of  the 
Ardina  is,  *'  The  stem  of  the  Sylph,"  ''  Port  midships  of  the 


of  the  case. 


Mode  of  the 
collision. 
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Ardina/'    The  Sylph's  statement  is,  "  The  Sylph's  stem  came       1867. 
in  contact  with  the  Ardina's  port  midships."    Now  I  shall  very       ^p^^' 
briefly  state  to  you  the  galliot's  case,  and  ask  you  whether  you  ^^,^^^^ 
believe  the  evidence  given  on  her  behalf,  as  with  reference  to  the 
evidence  given  on  behalf  of  the  steamer.     Her  account  is,  that  Sees  the  green 
she  first  saw  the  green  light  of  the  steamer  between  three  and  four  jjSli'iJiJ^^ ^n 
points  on  her  starboard  bow,  and  that  on  that  account  she  star*  her  starhoard 
boarded  her  helm.    Now  the  first  point  is,  was  this  right  or  wrong?  bou-'ds'iier^''' 
Assuming  that  the  green  light  was  seen  two  or  three  points  on  ^^^' 
the  starboard  bow,  I  cannot  conceive  for  what  purpose  the  green 
light  is  put  on  the  starboard  side  of  a  steamer,  and  the  red  light 
on  the  port  side,  unless  it  is  to  be  some  guide  to  vessels  at 
a  distance,  that  they  may  govern  themselves  by  taking  those 
measures  best  calculated  to  avoid  collision.    When  you  see  the 
greoi  light  of  a  steams,  it  'm  manifest  that  her  starboard  side 
is  towards  you;  if  the  red  light  is  visible  it  is  the  reverse;  and 
if  you  were  then  to  starboard  your  helm,  you  would  throw  your- 
self right  across  the  hawse  of  the  steamer,  and  run  great  risk  of 
collision.    So  much  for  that  point    Then  she  says  that  having  Sees  the  red 
starboarded  her  helm,  she  afterwards  saw  the  red  light  of  the  and\hen?ort8 
steamer.     If  her  account  be  true,  the  helm  of  the  steamer  must  ^^  bdm. 
have  been  altered,  as  she  saw  the  red  light    Then  she  says  she 
immediately  ported  her  helm  and  brought  her  head  round  many 
points — bow  many,  I  cannot  pretend  to  say.     Then  she  con- 
cludes by  saying  that  the  steamer  starboarded  her  helm,  ran 
into  her,  and  occasioned  the  collision  which  was  followed  up  by 
the  immediate  loss  of  the  galliot     Now,  that  is  her  case.     You 
will  have  to  consider,  gentlemen,  whether  or  not  this  is  a  pro- 
bable statement.     On  the  one  side  it  is  said  to  have  been  an 
impossible  case ;  but  you  will  have  to  consider  whether  it  was 
a  probable  case,  as  with  reference  to  the  evidence  of  the  wit- 
nesses who  have  been  examined ;  and  also  bearing  in  mind  the 
contradictory  evidence  which  has  been  given.    So  much  for  the 
case  of  the  galliot.     Now  the  case  of  the  steamer  may  be  told  Case  of  the 
in  a  few  words.     She  says  she  saw  the  galliot  one  point  on  her  ^^'P^* 
port  bow  half-a-mile  oif,  and  that  she  immediately  ported,  and 
kept  her  helm  to  port.     She  says  her  head  was  altered  from 
what  it  was  before — W.N.W,  to  N.  and  by  W.,  or  thereabouts, 
and  that  her  engines  were  reversed  at  the  time,  or  about  the 
time,  and  that  she  adopted  all  the  measures  she  could  in  order 
to  avoid  the  collision,  which  was  occasioned  by  the  galliot  first 
starboarding,  and  then  porting  her  helm.     Now  I  must  put  it 
to  you  whether  it  is  possible  that,  if  the  steamer  saw  the  galliot 
at  the  distance  of  half-a-mile  and  immediately  ported  her  helm, 
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and  kept  it  to  port^  (whatever  was  done  by  the  galliot  by  star- 
boarding her  helm  or  otherwise,)  the  galliot  could  have  been 
struck  amidships  on  her  port  side  ?  That  is  the  question  you 
must  consider  upon  the  whole  of  the  evidence.  There  is  only 
one  other  point  which  it  is  necessary  to  put  to  you,  that  is, 
whether  the  galliot  carried  a  light,  which  light  was  not  seen  by 
the  steamer.  Now  we  shall  have  to  determine  by  whose  fault 
the  collision  took  place,  whether  it  was  the  fault  of  the  steamer 
in  starboarding  her  helm,  or  not  porting  in  time;  or  whether  it 
was  the  fault  of  the  galliot  in  having  starboarded  her  helm  in 
the  first  instance,  and  then  ported  it  afterwards. 


Sylpb's  cue 
manifestly  un- 
true from  mode 
of  colliiion. 


Ardina  jui- 
tified  in  star- 
boarding when 
she  saw  the 
green  light, 
and  afterwards 
porting  when 
she  saw  the 
red. 


Dr.  Lushinoton,  after  consultation  with  the  Elder  Brethren, 
said: — ^We  are  all  of  opinion  that  the  case  set  up  by  the  steamer 
is  manifestly  untrue ;  because,  if  she,  the  steamer,  put  her  helm 
to  port,  when  distant  from  the  galliot  haif-a-mile,  according  to 
her  own  statement,  it  was  impossible  that  the  collision  could 
have  taken  place  by  the  stem  of  the  steamer  striking  the  Ardina 
on  her  port  midships,  though  the  Ardina  did  starboard  and 
afterwards  port  her  helm.  That  the  Ardina,  seeing  the  green 
light  on  her  starboard  bow,  was  justified  in  starboarding  her 
helm,  and  afterwards  in  porting  her  helm  when  the  red  light 
was  seen.  That  the  collision  on  the  port  side  amidships  could 
only  have  taken  place  by  the  Sylph  starboarding  her  helm,  or 
porting  it  too  late,  or  not  porting  at  all  (a). 


JRothery,  proctor  for  the  Ardina. 


F.  Clarkson  for  the  Sylph. 

(a)  From  this  decree  an  appeal  was 
prosecuted  to  her  Majesty  in  Council, 
and  on  the  30th  of  June  following 
their  Lordships  affirmed  the  sentence 


of  the  Court  helow  with  costs,  and 
remitted  the  cause.  The  Lords  present 
were  the  Lords  Justices  Knight  Bruce 
and  Turner,  and  Sir  Edward  Ryan. 


THE  ACTiF.  237 

1857. 

April  7. 


THE  ACTIF,  T.  K.  Tbibsbb,  Master. 
Salvage— Salvor's  Costs— VI  &  18  Vict.  c.  104,  s.  460. 

A  salvage  service  commenced  fifteen  milea  off  the  coast  of  the  United  Kingdom 
terminated  in  the  H umber;  action  entered  in  500/.,  100^  awarded.  On  the 
question  of  costs ;  held,  that  the  limitation  as  to  costs  in  460tli  sect  of  Mer- 
chant Shipping  Act  extends  only  to  cases  where  the  service  is  performed 
within  the  limits  of  the  United  Kingdom, «.  e.  within  three  miles  of  the  coast ; 
beyond  that  distance  the  Court  will  exercise  its  own  discretion  as  to  giving 
costs  with  reference  to  the  sum  awarded. 

THIS  was  an  action  brought  by  the  smack  Britain  against 
the  Norwegian  barque  Actif,  to  obtain  compensation  for 
salvage  services  rendered  to  her  in  the  North  Sea  on  the  28th  of 
September,  1856.  On  the  27th  of  February  the  Court  awarded 
100/. ;  but  a  question  then  arose  whether,  under  these  circum- 
stances, the  salvors,  under  the  provisions  of  the  Merchant  Ship- 
ping Act,  were  entitled  to  their  costs. 

Sen/ford  now  contended,  on  behalf  of  the  owners,  that  it  was 
the  intention  of  the  Act  of  Parliament  that  in  cases  where  the 
claims  for  salvage  do  not  exceed  200/.,  they  should  be  decided 
by  local  magistrates,  and  not  by  this  Court,  provided  the  services 
were  rendered  within  three  miles  of  the  shore.  In  the  present 
instance  the  services  commenced  beyond  that  distance,  but  were 
not  completed  until  the  barque  was  brought  into  port.  He  sub- 
mitted ^at  the  salvage  awarded  being  only  100/.,  the  salvors 
were  not  entitled  to  their  costs. 

Jenner,  on  the  part  of  the  salvors,  relied  upon  the  autliority  of 
the  case  of  the  Leda,  and  argued  that  the  services  having 
originated  upwards  of  tliree  miles  from  the  shore,  they  had  a 
right  to  costs. 

The  Court  reserved  its  decision. 


May  4w 


Dr.  Lushinoton  : — This  foreign  ship  was  found  about  fifteen  Judgment 
miles  distant  from  the  coasts  of  Norfolk  and  Suffolk,  and  by  the 
assistance  of  the  salvors  reached  the  Humber  in  safety.    The 
Court  was  of  opinion  that  100/.  was  an  adequate  reward,  the  ^he  question 
action  having  been  entered  at  600/.    The  question  is,  whether,  »  "  to  costs, 
under  these  circumstances,  the  Court  ought  to  allow  the  salvors  sect  of  Mer- 
their  costs.  The  determination  of  this  question  must  be  governed  ^'**"'  Shipping 
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1867.       by  the  Merchant  Shipping  Act.    Prior  to  the  passing  of  any 
^^tf^       statute  on  the  subject,  Uie  costs  would  have  been  allowed  as  a 
No  cireum-       matter  of  course,  there  not  having  been  a  tender.    No  doubt  is 
d^c^icourt  ™i««d  as  to  the  power  of  the  Court  to  certify  that  the  circum- 
to  certify.         stances,  though  only  100/.  has  been  decreed,  justified  the  bring- 
ing the  case  before  this  Court,  and  for  that  reason  to  give  costs ; 
but  I  was  and  am  of  opinion  that  there  were  no  facts  of  any 
peculiar  kind  which  would  authorize  me  to  adopt  this  course. 
The  sole  question,  therefore,  is,  the  construction  of  the  460th 
section  of  the  Merchant  Shipping  Act  in  connection  with  one  of 
Case  of  the       the  other  sections.     In  the  case  of  the  Leda  (a),  I  expressed  my 

opinion  that,  where  the  service  was  performed  within  three  miles 
of  the  coast— which  was  the  best  exposition  I  could  give  to  the 
expression  of  the  statute  ''in  the  United  Kingdom" — and  the 
sum  claimed  for  that  salvage  did  not  exceed  200/.,  the  case  must 
In  this  case  be  referred  to  the  arbitration  of  two  magistrates.  In  the  present 
to^exereUe  ju-  ^^^^^  ^^^  service  was  performed  out  of  the  United  Kingdom,  and 
riidiction.  the  sum  claimed  is  600/.  That  the  Court  is  entitled  to  exercise 
jurisdiction  thereon  cannot  be  doubted,  but  as  the  Court  has 
found  that  100/.  only  will  be  a  fit  compensation,  then  I  have  to 
consider  whether  the  jurisdiction  of  the  Court  is  left  wholly  un- 
fettered as  to  costs,  as  it  was  independent  of  any  statute,  or 
whether  the  Act  has  imposed  any  and  what  restrictions.  The 
admitted  restriction  as  regards  jurisdiction  is,  service  within  the 
United  Kingdom,  and  claim  under  200/.  Now,  supposing  the 
service  to  be  rendered  within  the  United  Kingdom,  and  the  claim 
to  exceed  200/.,  then,  according  to  the  statute,  such  claim  may, 
by  the  consent  of  the  parties,  be  referred  to  the  arbitration  of  the 
justices.  If  they  do  not  consent  it  roust  be  tried  in  the  Admiralty 
Court,  with  this  proviso,  that  if  200/.  only  be  given,  there  shall 
not  be  costs  unless  the  Court  certifies.  I  apprehend  that  the 
reason  of  this  enactment  as  to  costs  is  clear.  The  object  was  to 
enforce  the  former  part  of  this  section.  The  legislature  expressed 
its  opinion  that  suits  for  salvage  within  the  United  Kingdom 
for  sums  not  exceeding  200/.  ought  to  be  determined  by  the  jus- 
tices. To  prevent  the  evasion  of  this  enactment  by  the  salvors 
claiming  above  200/.,  and  so  bringing  the  suit  in  the  Admiralty 
Court,  the  Act  provides  that  no  costs  shall  be  given  except  under 
the  circumstances  therein  stated.  The  claimant  is  by  the  con- 
clusion of  this  section  enabled  to  apply  to  the  justices,  even 
though  the  other  party  may  not  join.  These  are  the  words  : — 
**  And  every  dispute  with  respect  to  salvage  may  be  heard  and 
adjudicated  upon  on  the  application  either  of  the  salvor  or  of  the 
owner  of  the  property  salved,  or  of  their  respective  agents." 

(a)  rage  40,  tupra. 
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Whatever  may  be  the  effect  of  this  part  of  the  statute — whether       1857. 
the  justices  are  compellable  to  hear,  or  the  other  party  to  attend,       ^"^^ 
or  whether  the  justices  could  proceed  in  the  absence  of  parties — 
however  that  may  be,  I  cannot  entertain  any  doubt  of  tihe  inten- 
tion of  the  legislature,  however  expressed,  to  give  the  salvors,  in 
every  case  of  salvage,  and  especially  in  one  so  circumstanced,  a 
remedy.    Then,  is  this  restriction  as  to  costs  intended  to  be  con- 
fined to  salvage  performed  within  the  United  Kingdom,  where 
the  sum  given  does  not  exceed  200/,  ?  or  does  it  extend  to  all 
salvage  cases  wheresoever  the  service  was  performed,  when  the 
sum  allotted  does  not  exceed  200/.?  Without  travelling  over  the  The  words  «in 
same  ground  as  I  trod  in  the  case  of  the  LedLa^  I  will  observe,  Kingdom"  run 
that  I  think  the  words  'Mn  the  United  Kingdom"  to  be  found  at  ^^^  ]f^ 
the  bead  of  these  sections  run  through  and  govern  the  whole  of  these  sections 
them.     I  am  of  opinion  that  this  restriction  as  to  costs  has  no  ^^  ^^^  ^^^ 
reference  to  any  salvage  not  performed  in  the  United  Kingdom* 
Let  me  consider  what  would  be  the  consequence  of  putting  a 
different  construction  upon  the  words  employed.  Suppose  I  was 
to  put  this  construction,  that  the  words  **  in  the  United  King- 
dom" were  intended  to  describe  the  locality  of  the  dispute  only, 
and  not  the  locality  of  the  service  performed,  I  cannot  do  so 
without,  as  it  appears  to  me,  disregarding  the  provisions  of  the 
458th  section,  which  says,  ^'Whenever  any  ship  or  boat  is 
stranded  or  otherwise  in  distress  on  the  shore  of  any  sea  or  tidal 
water  situate  within  the  limits  of  the  United  Kingdom,"  &c.    I 
think  that  the  dispute  contemplated  by  the  Act  is  a  dispute 
as  to  salvage  rendered  in  the  United  Kingdom.     Upon  con*  And  where  the 
sideration,  therefore,  of  the  468th,  460th  and  498th  sections,  I  1^^^  without 
am  of  opinion  that,  in  a  case  such  as  this,  the  Admiralty  Court  ^f  United 
is  not  prohibited  from  giving  costs  according  to  its  ordinary  Court  is  left  to 
practice.    This  Court  always  has  been  and  is  most  desirous  of  "■  own  discre- 

*  ^  ,       •^  tion  as  to  costs. 

discouraging  salvage  suits  for  small  amounts,  and  will  follow  that 

principle  so  far  as  the  law  will  allow.   I  think  it  right  to  say,  and 

I  am  bound  to  state,  that  there  are  very  great  difficulties  in 

putting  a  construction  on  this  part  of  the  Act     It  is  exceedingly  Obscurity  of 

difficult  to  understand  whether  the  legislature  referred  to  the  com-  statute.  ^ 

mencement  or  the  completion  of  a  salvage  service.     It  is  still 

more  difficult  to  say  to  what  cases  the  authority  of  the  magis* 

trates  may  extend.     I  do  not  think  it  necessary  on  the  present 

occasion  further  to  advert  to  these  difficulties,  though  I  am  fully 

sensible  of  them.     I  shall  reserve  my  opinion  till  the  case  arises, 

and  in  this  ease  I  shall  give  the  costs. 

Jenner^  proctor  for  the  salvors. 

Coote  for  the  Actif. 
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THE  CHANGE,  T.  J.  Rochford,  Master. 
Bottomry  Bond — Rate  of  Interest  inadvertently  omitted. 

In  a  bottomry  bond  token  at  Calcutta,  blanks  had  been  left  where  the  rate  of  inte- 
rest ought  to  have  been  expressed,  the  Court  pronounced  for  the  bond,  with 
such  interest  as  the  Registrar  should  find  to  have  been  usual  on  such  risks  at 
the  time  and  place  the  bond  was  taken. 

THIS  was  a  case  of  a  bottomry  bond  given  at  Calcutta  on 
the  vessel  the  Change.  When  the  ship  arrived  in  this 
country  it  appeared  that  there  were  blanks  in  the  instrument  in 
those  places  where  the  rate  of  maritime  interest  ought  to  have 
been  expressed.  A  notarial  certificate  or  affidavit  was  given  in 
from  the  notary  who  drew  the  instrument  at  Calcutta,  stating 
that  the  blanks  were  omissions  arising  from  carelessness  on  his 
part,  and  that  30  per  cent,  was  the  rate  agreed  upon.  The  Court 
was  moved  to  order  that  rate  of  interest  to  be  inserted  in  the 
bond. 

Judgment.  Dr.  Lushinoton  refused  to  make  such  an  order,  as  it  would 

be  dangerous,  however  clear  the  intention  might  be  in  the  pre- 
sent case,  to  add  to  a  written  instrument ;  but  he  pronounced  for 
the  bond  with  such  rate  of  interest  as  money  on  such  risk  would 
command  at  that  time  at  Calcutta,  and  referred  that  question  to 
the  Registrar  and  Merchants. 

F.  Clarkson^  proctor  for  bondholder. 


THE  FIREFLY,  Gborgb  Cowlb,  Master. 
Ship— Salvage — Vivd  Voce  Agreement  upheld. 

Where  an  agreement  for  salvage  services  is  clearly  established,  the  Court  will 
uphold  it,  unless  wholly  inequitable^  and  will  not  set  it  aside  on  the  ground 
that  it  is  a  hard  bargain. 

May  IS.  TTIHIS  was  a  cause  of  salvage  promoted  by  the  steam-tugs 
J-  Pilot  and  Gipsey  King,  against  the  screw  steam-collier 
Firefly.  The  latter  vessel  got  upon  the  rocks  just  outside  Sun- 
derland Harbour,  on  a  night  in  December  last.  Two  pilots 
came  off  in  a  small  boat  in  answer  to  .her  lights  and  ringing  a 
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bell.  Her  master  bargained  with  them  to  send  two  steam-tugs  1857. 
from  the  harbour.  They  summoned  the  crew  of  the  tugs  Gently  ^^  ^^' 
and  Pilot  The  Gipsey  King  came  out  of  her  own  accord.  The 
Gently,  followed  by  the  Gipsey  King,  came  out  first,  with  the 
two  pilots,  and  the  Pilot  tug  a  short  time  after.  They  hauled 
the  Firefly  off  the  rocks  by  about  6  a.m.,  and  towed  her  inside 
Shields  Bar,  seven  miles  north  of  Sunderland,  by  about  8  a.m., 
where  she  took  the  ground.  One  of  the  paddle-wheels  of  the 
Gently  became  disabled  during  the  towing,  and  she  returned  to 
port.  Actions  were  entered  in  700/.  each  by  the  Pilot  and 
Gipsey  King,  which  were  subsequently  consolidated.  The  master 
of  the  Firefly  asserted  a  vivd  voce  agreement  with  the  tugs,  to 
tow  the  Firefly  off  the  rocks  and  up  to  Jarrow,  by  Shields,  for 
20/.  each,  before  he  would  allow  a  rope  to  be  taken  on  board; 
and  made  a  tender  of  20/.  each  to  the  Pilot  and  Gripsey  King. 
The  Gently  did  not  appear  at  all  in  the  suit. 

The  Pilot  and  Gipsey  King  denied  any  sort  of  agreement,  or 
any  negociation  or  talk  about  any,  and  refused  the  tender. 

The  case  was  argued  by  Bayford  and  Deane  for  the  salvors, 
by  Addams  and  Swabey  for  the  Firefly. 

On  the  evidence  there  appeared  a  dear  balance  of  inde^ 
pendent  witnesses  in  support  of  the  vivd  voce  agreement 

Dr.  Lushington  said : — In  such  cases  the  first  question  is,  Judgment 
whether  any  agreement  at  all  is  proved ;  next,  wheUier  it  is  so 
far  consistent  with  equity  that  the  Court  will  uphold  it.  On 
looking  at  the  affirmative  evidence,  as  compared  with  the  nega- 
tive evidence  brought  forward  by  the  salvors,  it  is  impossible  not 
to  be  satisfied  that  the  agreement  was  in  fiict  made ;  and,  though 
it  seems  a  hard  bargain,  it  is  not  such  as  the  Court  would  be 
justified  in  setting  aside.  I  must  pronounce  for  the  agreement, 
and,  as  a  tender  was  made  and  rejected,  with  costs. 

StokeSf  proctor  for  the  salvors. 

Deacon  for  the  Firefly. 
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THE  SAPPHO,  Edward  M'Donald,  Master. 

Collision — Claim  for  Salvage  by  one  of  the  Parties  to  the 

Collision — Pleadings—  Costs. 

The  Sappho  and  Salacia  came  ioto  ooIlUioo  in  the  Black  Sea— a  woaX  for  damift 
determined  chat  the  Sappho  was  to  blame,  the  Salacia  then  brought  a  suit  for 
salvage.  The  Court  will  not  encourage  such  suits  ;  and,  considering  on  the 
one  hand  that  the  salvage  service  proved  was  of  a  very  trifling  nature,  and 
greatly  exaggerated  in  the  statement  of  the  salvors;  oo  the  other,  that  th« 
owners  by  going  into  irrelevant  matter  had  needlessly  prolonged  the  proceed* 
ings»  gave  only  80/.  as  salvage,  but  gave  the  salvors  their  costs. 

THIS  was  a  suit  promoted  by  the  Salacia  against  the  Sappho 
to  obtain  a  salvage  reward  for  services  rendered  to  her  in 
the  Black  Sea  on  the  1 1th  September,  1866,  and  following  days. 
The  two  vessels  having  been  in  collision  with  each  other,  the 
Court,  aided  by  the  Elder  Brethren  of  the  Trinity  Corporation, 
came  to  the  conclusion  that  the  Sappho  was  solely  to  blame. 
The  Salacia  rendered  her  aid  to  the  Sappho  to  keep  her  from 
sinking,  and  finally  assisted  her  into  a  place  of  safety. 

The  Queen's  Advocate  (Sir  J.  D.  Harding)  and  Deans  ap- 
peared for  the  salvors. 

Bayford  and  Spinhs  for  the  owners. 

Judgment  Db.  Lushinoton  : — ^This  was  an  action  for  salvage,  which 

arose  in  consequence  of  a  collision  which  took  place  betweoi 
The  Sappho  to  two  vessels,  the  Salacia  and  the  Sappho.  The  Court  was  of 
"tSion.'  *^*  opinion,  with  the  advice  of  the  Trinity  Masters,  that  the  Sappho 
Unwillingness  was  to  blame  for  these  two  vessels  having  come  into  contact*  It 
of  the  Court  to  h^g  bggjj  ^j^j  observed  by  Dr.  Bayford,  that  it  is  not  usual  for 

allow  salvage  ,    "^  j  j         ' 

to  be  engrafted  scilvage  suits  to  be  brought  by  one  of  the  parties  to  a  collision 

against  the  other,  and  the  Court  is  very  much  indisposed  to  en- 
courage suits  of  salvage,  engrafted  upon  collision,  in  the  manner 
in  which  it  may  be  attempted  to  be  done  in  many  cases.  True  it 
is  there  have  been,  and  may  be,  cases  in  which  the  salvage  is  so 
entirely  distinct  from  the  collision  itself,  that  the  parties  per- 
forming that  salvage  are  fully  and  fairly  entitled  to  remuneration 
beyond  being  indemnified  for  the  damage  the  vessel  may  have 
received  by  the  collision,  provided  their  services  may  have  been 
invoked.  But,  generally  speaking,  the  Court  would  be  very 
reluctant,  where  small  services  were  rendered  in  consequence  of 


on  coUision 
suits. 
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collision,  (o  see  them  made  the  subject  of  salyage  suits.    In       1867. 
the  present  case  it  is  necessary  for  me  to  see  in  what  the  alleged       *^***^ 
salvage  services  consist — whether  they  are  properly  to  be  con-  Were  salvage 
sidered  salvage  services ;  and,  if  they  are,  what  is  the  amount  dered  in  this 
of  remuneration,  in  proportion  to  the  value  of  the  property  ^'^^^ 
alleged  to  have  been  saved,  which  the  Court  ought  to  allot. 
These  services  are  set  forth  in  the  act  on  petition,  and  I  think  Act  on  peti. 
they  are  very  loosely  stated.    There  is  some  degree  of  incor- 
rectness—looking at  the  whole  of  the  evidence  in  this  case 
and  in  the  damage  suit— which  has  crept  into  this  statement, 
I  must,  however,  look  to  see,  as  far  as  I  can,  what  are  alleged 
to  be  the  substantial  merits  of  the  asserted  salvors.    They  state 
that  the  collision  took  place,  the  particulars  of  which  I  need  not 
go  into  very  minutely,  for  they  have  been  sufficiently  discussed, 
and  they  allege  that  ''the  two  vessels  swung  round  together, 
the  cable  of  the  Salacia  overlying  that  of  the  Sappho ;  that  the 
Sappho  was  very  much  injured  by  the  collision,  and  made  much 
water,  and  was  in  great  danger  of  sinking.''     It  appears  to  me 
that  there  is  some  confusion  in  this  statement  between  the  actual 
state  and  condition  of  the  Sappho  at  the  period  when  the  two 
vessels  came  into  collision,  and  what  her  state  and  condition  was 
on  the  following  day,  namely,  on  the  12th  September.     I  do  not 
mean  thereby  to  say  the  Sappho  was  not  in  a  state  of  danger 
from  receiving  very  serious  injury,  because  I  think  the  facts  in 
this  case  show  that  she,  being  a  vessel  of  416  tons,  coming  in 
contact  with  a  vessel  double  her  size,  was  in  imminent  risk  of 
danger  from  such  contact ;  but  I  do  not  think  there  was  ''  great 
danger  of  sinking,"  and  it  was  not  an  appropriate  term  to  use. 
They  say — '^  She  immediately  hung  out  signals  of  distress,  and 
hoisted  her  ensign  union  down ;  that  it  being  impossible  to  clear 
the  ships  from  each  other,  the  master  and  crew  of  the  Salacia 
got  out  springs'' — this  I  presume  to  be  the  first  intended  act  of 
salvage-^''  and  made  them  fast  on  board  the  Sappho,  and  hung 
her  to  the  Salacia  to  prevent  her  sinking,  and  cut  up  the  Salacia's 
tow-line  and  warps,  and  made  fenders  to  save  die  vessels" — 
both  of  the  vessels — *^  and  lessen  the  danger  to  them,  and  par- 
ticularly to  the  Sappho,  which  was  the  smaller  and  weaker  ship, 
and  the  most  injured  of  the  two."     And,  according  to  the  best 
judgment  I  can  form  on  the  present  occasion,  the  Sappho  being 
the  weaker  vessel,  the  probability  was  that  she  would  receive 
more  serious  damage  than  the  Salacia.     In  truth  and  in  fact.  Some  of  the 
however,  the  application  of  those  fenders  was,  as  has  been  ^^fe^the 
argued,  and  I  think  hardly  denied  upon  the  other  side,  for  the  benefit  of  both 
benefit  of  both  vessels,  and  it  was  not  probably  more  necessary 
and  indispensable  for  the  safety  of  the  Sappho  than  it  was  for  the 
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1867.       security  of  the  Salacia.     Now,  it  is  very  questionable  to  me 
juMe  3.       whether  that  can  distinctly  be  called  an  act  of  salvage  service ; 


for  it  is  clear  that  in  the  action  for  damage  the  owners  of  the 
Salacia  will  be  entitled  to  recover  any  loss  which  they  might 
have  sustained  by  the  use  of  these  materials.  Then  the  salvors 
go  on  to  say,  "  that  shortly  after  the  collision  the  officers  of  the 
Sappho,  thinking  and  declaring  that  she  was  sinking,  ordered 
her  crew,  who  were  hard  at  work  at  the  pumps,  to  get  all  ready 
to  leave  her."  Now  I  think  that  averment  is  not  satisfactorily 
proved.  *^  That  the  master  and  mate  of  the  Salacia  thereupon 
encouraged  the  officers  and  crew  of  the  Sappho" — that  is  clearly 
no  act  of  salvage  at  all.  They  promised  **  to  render  them  all  the 
assistance  in  their  power,  and  continued  to  renew  the  springs  by 
which  the  vessels  were  fastened  together,  and  which  often  broke 
through  the  violence  of  their  pitching;  that  the  officers  and 
crew  of  the  Salacia  then  moved  the  effects  of  those  of  the 
Sappho  on  board  the  former  vessel,  and  also  removed  on  board 
her  the  Sappho's  light  chains,  sails,  provisions  and  a  part  of  her 
cargo,  and  they  continued  night  and  day  to  render  all  the  assist- 
ance in  their  power  to  the  Sappho,  which  services  were  attended 
with  danger  and  with  much  labour  and  fatigue,  until  she  was 
taken  into  Balaklava  Harbour."  Now,  this  is  a  general  account 
of  all  that  was  done  during  the  days  of  the  11th  and  12th. 
There  is  no  specification  of  what  was  done  on  one  day  or  the 
other,  but  it  is  mixed  up,  not  in  a  very  clear  and  definite  form. 
Removal  of  It  cannot  be  denied  that  the  removal  of  part  of  the  property 
natuinrof  «a-  *  ^^^^  ^^  board  the  Sappho  to  the  Salacia  was  a  salvage  service. 
▼age*  That  any  danger  was  incurred  by  the  crew  of  the  Salacia  I  am 

at  a  loss  to  conceive.  That  there  was  labour  I  believe,  for  it  is 
scarcely  possible  that  these  two  vessels  could  have  continued  in 
contact  in  the  manner  they  were  without  all  parties  undergoing 
considerable  labour  and  fatigue.  There  is  a  good  deal  alleged 
which  does  not  constitute  salvage  service  at  all.  But  the  salvors 
go  on  to  say,  "  That  from  three  o'clock  in  the  morning  of  the 
lltb  of  September,  until  the  Sappho  was  taken  in  tow  by  the 
steamer  on  the  morning  of  the  following  day,  the  exertions  of 
the  master,  officers  and  crew  of  the  Salacia  were  incessant  in. 
saving  the  Sappho  and  her  cargo,  and  were  accompanied  by 
danger  and  risk,  and  that  but  for  the  services  so  rendered  the 
Sappho  and  her  cargo  must  have  gone  down  at  her  anchors  or 
been  driven  to  sea  in  a  sinking  condition,  and  inevitably  have 
Exaggrerated  been  totally  lost"  Now,  I  am  of  opinion  that  these  averments 
the  sSvors?^     are  far  too  strong,  and  not  consistent  with  the  facts ;  but  I  do 

think  that  though  these  averments  cannot  be  supported  by  the 
evidence,  yet  that  some  service  was.  rendered  for  the  purpose  of 


owners. 
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saving  the  Sappho^  independent  of  the  steps  taken  in  conse-       1857. 

quence  of  the  collision,  but  to  a  very  small  extent  indeed.    What  — ^^'^  ' — 

the  Court  regrets  is  this,  that  in  the  case  of  the  defendants,  instead 

of  a  simple  statement  of  facts — that  the  salvors  used  the  fenders, 

and  took  on  board  some  part  of  the  cargo — instead  of  meeting  it 

so,  the  Court  is  plunged  into  a  statement  of  no  less  than  three 

sides  of  paper.     And  here  I  find  a  statement  which  the  Queen's  irrelevaDt 

Advocate  commented  upon,  and  on  which  also  I  think  it  right  the 

to  comment,  namely,  a  charge  against  the  master  which  has  no 

reference  to  salvage  at  all,  and  which  has  been  most  improperly 

introduced.     One  great  object  in  the  pleadings  in  these  cases  is 

to  get  justice  done  as  soon  as  possible,  and  at  a  small  expense. 

There  is  not  only  an  answer,  but  it  is  followed  up  by  an  affidavit 

from  the  master,  which  goes  to  a  statement  utterly  irrelevant  to 

the  main  issue  in  the  case,  and  tends  to  no  other  end  than  to 

increase  the  expense.   Had  it  not  been  for  the  introduction  of  this 

irrelevant  matter,  the  Court  would  have  esteemed  the  services 

rendered  of  so  low  and  inferior  a  character,  that,  though  it  would 

have  given  a  small  sum,  it  would  not  have  given  the  full  costs  of 

the  proceedings ;  but  when  I  see  that  the  salvors  have  been  led  by 

the  owners  into  these  long  pleadings,  it  is  the  duty  of  the  Court 

to  check  it.     I  shall  give  a  small  sum  in  the  nature  of  salvage ; 

I  shall  give  80/.,  and  I  shall  also  give  costs,  with  the  hope  of 

stopping  this  mode  of  proceeding. 

Nicholson,  proctor  for  the  salvors. 
Roihery  for  the  Sappho. 


THE  CITY  OF  LONDON,  W.  Campbell,  Master. 

Collision^ Steamer  and  Smack — Lights^-n  ^18  Vict.  c.  104, 

Sect.  298. 

The  tmack  C.  was  hove  to,  reefing  her  mainsail,  the  night  clear  with  moonlight; 
she  saw  a  steamer  approaching,  hailed  her,  but  showed  no  light ;  the  steamer 
did  not  see  the  smack  until  she  was  close  upon  her,  when  she  ported  her  helm 
and  a  collision  ensued : — 

Held,  that  the  fact  of  its  heing  a  bright  night  did  not  relieve  the  smack  from  the 
necessity  of  ohserving  the  Admiralty  regulations  as  to  showing  a  light :  and 
that  if  a  light  had  been  shown,  there  would  probably  have  been  no  collision. 

THIS  was  a  suit  promoted  by  the  smack  Celerity,  of  sixty-       June  6. 
four  tons,  against  the  steam-ship  City  of  London.     The 
collision  occurred  at  about  7  p.m.  of  the  3rd  of  January,  1857, 
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1857.       abreast  of  Goldner^s  Gat,  at  the  lower  end  of  the  Gaofleet  Sand, 
^^^^' in  the  riirer  Thames.    The  night  was  clear  and  moonlight^  and 


the  wind  was  blowing  hard.  On  the  part  of  the  smack  it  was 
alleged  that  she  was  hove  to  for  the  purpose  of  reefing  her 
mainsail,  that  her  mainsail  was  lowered  down,  her  foresail  set 
a-weatber,  and  her  jib  filled ;  that  her  master  was  at  the  helm, 
keeping  her  just  fiiU  on  the  starboard  tack,  but  that  she  lay 
nearly  dead  on  the  water,  making  little  or  no  way ;  that  at  this 
time  those  on  board  the  smack  observed  the  red  light  of  a 
steamer  proceeding  in  a  direction  which  would  have  carried  her 
clear  of  the  smack,  but  that  about  six  minutes  afterwards  the 
green  light  suddenly  appeared,  and  she  was  seen  bearing  down 
upon  them;  that  the  smack's  helm  was  immediately  lashed  a-port, 
and  the  steamer  hailed,  but  she  came  on  at  the  rate  of  from 
twelve  to  fourteen  miles  an  hour,  and  with  her  port  fore-sponson 
struck  the  smack  on  the  starboard  side  of  the  stem,  doing  her  so 
much  damage  that  she  sunk  in  less  than  two  minutes,  taking  the 
mate  and  an  apprentice  down  with  her.  The  master  and  the  rest 
of  the  crew  saved  themselves  by  getting  into  their  boat  On 
behalf  of  the  steamer  it  was  stated  that  she  was  proceeding  down 
the  river  with  the  Admiralty  regulation  lights,  when  she  suddenly 
saw  the  smack  at  the  distance  of  only  about  thirty  yards,  nearly 
end  on,  and  without  any  light  exhibited ;  that  the  helm  was  im- 
mediately ported,  but  not  in  time  to  dear  the  smack,  and  she 
attributed  the  collision  to  the  omission  of  the  smack's  people  to 
hoist  a  light.  The  smack  attributed  the  collision  to  the  want  of 
a  good  look-out  on  board  the  steamer,  and  alleged  that,  "  by 
reason  of  the  clearness  of  the  night  and  the  brightness  of  the 
moon,  the  collision  was  not  and  could  not  have  been  caused  by 
the  omission  of  those  on  board  the  smack  to  exhibit  a  light" 

Jenner  and  Deane  were  heard  for  the  Celerity. 

The  QueetCs  Advocate  and  Robertson  for  the  City  of  London. 

The  Court  was  assisted  by  Captains  Redman  and  Pelly. 

JudgmeDt.  Dr-  Lushikoton,  addressing  the  Elder  Brethren,  said  : — 

Gentlemen,  it  is  now  my  duty  to  state  to  you  briefly  the  circum- 
stances of  this  case,  and  the  questions  which  appear  to  me  to 
Decision  of  the  arise  upon  the  law,  and  the  facts  as  proved  in  evidence.     I  ob- 
Board  of  Trade  ggry^d  just  now  that,  whatever  may  have  been  the  decision  of 

cannot  govern  ^  m     j      •     •    • 

this  Court        the  Board  of  Trade,  it  is  impossible  it  can  govern  the  judgment 

of  this  Court,  and  for  very  obvious  reasons.   I  do  not  know  upon 
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what  evidence  that  decision  was  founded,  whether  the  same  wit-  1857. 
nesses  were  examined  as  before  this  Court,  and  whether  all  the  ^^^  ^' 
questions,  which  form  a  part  of  the  case  now  before  us,  were 
comprised  in  the  issue  of  the  case  before  the  Board  of  Trade ;  it 
is  quite  manifest,  therefore,  our  decision  must  be  governed,  not  by 
anything  which  has  been  decided  elsewhere,  but  by  the  pleadings 
and  the  evidence  before  us.  As  I  am  desirous  to  keep  entirely 
distinct  the  conduct  of  the  two  vessels,  I  will  first  submit  to  your 
consideration  whether  or  not  the  steamer  was  to  blame  in  any 
respect  for  this  collision;  and,  secondly,  I  will  request  your 
opinion  as  to  the  conduct  of  those  on  board  the  fishing  smack 
which  has  been  run  down.  There  is  very  little  dispute  as  to  some 
of  the  main  facts  that  occurred.  There  is  no  dispute  as  to  the 
place  of  collision,  or  as  to  the  state  of  the  weather,  or  as  to  its 
having  been  clear  and  moonlight,  and  the  wind  is  stated  on  both 
sides  to  have  been  blowing  hard.  It  is  also  admitted  that  the 
steamer  was  carrying  her  proper  lights,  and  that  the  smack 
showed  no  light  at  all.  Now  the  steamer  was  running  down  Case  of  the 
the  river,  according  to  her  own  statement,  at  the  rate  of  eleven  ■*^"^* 
knots  an  hour,  and  she  considered  herself  justified  in  so  doing,  I 
presume  on  account  of  the  state  of  the  night.  It  is  stated  in 
the  evidence  that  she  had  four  persons  on  the  look-out,  and  the 
question  arises  why  she  did  not  see  the  Celerity,  which  is  a 
smack  of  sixty  tons,  in  time  to  avoid  the  collision.  Her  answer 
is,  that  notwithstanding  the  state  of  the  night,  the  Celerity  was 
a  small  vessel,  and  the  moon  shone  in  such  a  direction  upon  the 
white  saib  that  it  was  impossible  to  see  her  at  an  earlier  period, 
and  to  adopt  other  measures  than  they  did  adopt,  in  order  to  avoid 
the  collision;  in  point  of  fact,  that,  so  far  as  related  to  the  steamer 
herself,  it  was  an  inevitable  accident.  Now  I  must  request  your 
attention  to  the  evidence  given  on  behalf  of  the  steamer  in  this 
respect.  Nearly  all  the  witnesses  that  have  been  examined  say 
that  they  could  see  the  hull  of  the  vessel  before  they  saw  the 
sails,  and  upon  the  truth  of  that  evidence  you  must  form  your 
own  opinion.  The  real  question  is  this,  and  it  is  twofold, 
whether  they  did  not  in  point  of  &ct  see  the  hull  of  the  vessel,  or 
whether  they  miglit  not  have  seen  the  hull  at  an  earlier  period, 
and  so  have  avoided  the  collision.  I  will  request  your  attention  ETidence  of 
to  the  evidence  of  Bake,  because  it  appears  to  me  to  be  exceed-  ^^  ^^^^^- 
ingly  important.  Campbell,  the  master,  says  very  little  upon  this 
question.  Bake,  on  cross-examination,  says — ^*  I  should  say  I 
could  see  the  hull  of  a  vessel  under  weigh  about  a  mile  and  a 
half,  or  a  couple  of  miles,  at  the  time  of  the  collision."  He  says 
nothing  as  to  the  size  of  the  vessel  he  could  see  at  sea,  and  he 
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Did  the 
steAmer  see 
the  imack  as 
soon  as  she 
might  have 
done? 

Case  of  the 
■mack. 

The  imack 
showed  no 
light — was  she 
justified  ? 


17  &  18  Vict. 
0. 104,  8.  298. 


might  have  been  speaking  of  vessels  of  much  lai^er  dimensions 
than  the  one  at  present  under  consideration.  He  says — **  I  could 
see  a  vessel  at  anchor,  without  a  distinguishing  light,  a  mile  or 
three  quarters  of  a  mile  off;  that  is  to  say,  a  fair-sized  vessel." 
It  is  for  you  to  compare  in  your  own  minds  the  difference 
between  his  seeing  a  fair-sized  vessel  three  quarters  of  a  mile  off 
and  at  what  distance  he  could  see  a  small  vessel  of  this  kind. 
He  goes  on  to  say — ''  I  could  see  a  vessel  of  sixty  tons,  without 
a  light,  at  anchor,  on  the  evening  in  question,  if  deeply  laden  as 
the  smack  was,  not  more  than  a  quarter  of  a  mile  off."  Then, 
according  to  this  statement,  as  I  read  it,  and  the  opinion  of  this 
person,  looking  at  the  state  of  the  weather,  the  size  of  the  smack, 
and  the  cargo  on  board  her,  she  might  have  been  seen  at  the  dis- 
tance of  a  quarter  of  a  raile  off.  If  she  might  have  been  seen  at 
that  distance  it  will  be  a  question  for  your  consideration  whether 
the  steamer  going  at  eleven  knots  an  hour  might  not  have 
avoided  the  collision.  Wallace,  the  next  witness,  says — "  If  the 
moon  was  shining  in  the  back  of  her  sails  I  could  see  a  brig 
under  weigh  a  long  distance,  but  if  shining  in  the  front  of  her 
sails  I  could  see  her  no  distance.  I  could  see  her  hull,  but  I 
could  not  see  her  sails  at  all  until  she  was  close.  I  could  see  her 
hull,  I  cannot  say  the  distance  exactly.  I  could  see  her  hull 
perhaps  about  half  a  mile  or  so."  Here  again  you  must  make 
allowance  for  the  expression  used,  and  remember  this  is  a  smack 
of  sixty  tons  only.  He  says — "  I  could  see  a  brig  at  anchor 
without  a  light,  about  as  far  as  half  a  mile."  This  is  the  evidence 
given  by  these  witnesses,  and  it  appears,  according  to  their  state- 
ment, that  they  saw  the  hull  of  the  vessel  before  they  saw  the 
sails.  The  first  question  for  your  determination  will  be,  whether 
under  these  circumstances,  supposing  the  look-out  to  have  been 
really  an  effective  and  good  look-out,  they  ought  not  to  have 
seen  this  smack,  notwithstanding  no  light  was  hoisted,  in  time  to 
have  avoided  the  collision.  We  will  now  consider  the  case  of 
the  smack.  She  was  hove  to,  according  to  her  statement,  for 
the  purpose  of  reefing  her  mainsail,  and  it  is  admitted  that  she 
showed  no  light  of  any  kind ;  and  it  is  perfectly  clear,  from  the 
evidence  in  the  case,  she  had  ample  time  to  have  hoisted  and 
shown  a  light  if  she  had  been  minded  so  to  have  done.  This 
raises  a  mixed  question  of  fact  and  law,  which  appears  to  me  to 
be  one  of  no  small  importance.  We  know  that  the  Admiralty 
are  empowered  by  Act  of  Parliament  to  make  regulations  re- 
quiring the  exhibition  of  lights  by  certain  classes  of  ships;  and 
the  298th  section  of  the  Merchant  Shipping  Act,  which  is  of 
great  importance,  enacts,  that  ''  If  in  any  case  of  collision  it 
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appears  to  the  Court  before  which  the  case  is  tried,  that  such       1857* 

collision  was  occasioned  by  the  non-observance  of  any  such  rule       *^"**^ 

for  the  exhibition  of  lights,  the  owner  of  the  ship  by  which  such 

rule  has  been  infringed  shall  not  be  entitled  to  recover  any 

recompense  whatever  for  any  damage  sustained  by  such  ship  in 

such  collision,  unless  it  can  be  shown  to  the  satisfaction  of  the 

Court  that  the  circumstances  of  the  case  made  a  departure  from 

the  rule  necessary."     Now  one  of  the  rules  issued  by  the  Lords  Admiralty  Re- 

of  the  Admiralty  is  the  following  (a) :—«  We  hereby  require  that  ggh^°"' "  ^ 

all  sailing  vessels,  when  under  sail  or  being  towed,  approaching 

or  being  approached  by  any  other  vessel,  shall  be  bound  to  show, 

between  sunset  and  sunrise,  a  bright  light,  in  such  a  position  as 

can  be  best  seen  by  such  vessel  or  vessels,  and  in  sufficient  time 

to  avoid  collision.*'     Now  I  assume,  though  it  is  entirely  a  matter 

for  your  determination,  that  this  vessel  must  be  considered,  though 

she  was  hove  to,  as  a  sailing  vessel  under  sail.     Assuming  that 

she  must  be  deemed  a  sailing  vessel  under  sail,  then  the  question 

drises  whether  the  collision  was  occasioned  by  the  non-exhibition 


j 
I 

of  a  lis:ht     It  is  stated  in  the  section  of  the  statute  to  which  I 


■&' 


have  adverted,  that  she  shall  not  recover  if  it  appear  that  such 
collision  was  occasioned  by  the  non-observance  of  the  rule  for 
the  exhibition  of  lights,  unless  it  be  shown  to  the  satis&ction  of 
the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary.     I  have  not  the  least  hesitation  in  There  were  no 
telling  you  that,  in  my  opinion,  there  were  no  circumstances  ^'fcumsunces, 
which  rendered  a  departure  from  the  rule  necessary.     It  is  not  dered  a  depar- 
to  be  said  because  it  was  a  bright  night  that  it  was  not  necessary  J^J^  Secessary. 
to  obey  the  Act  of  Parliament.    The  question  is,  whether  the  ©id  the  omis- 
coUision  was  occasioned  by  the  non-exhibition  of  a  light,  whether  "®P  ^^  *^^^ 
you  are  of  opinion  it  was  occasioned  by  the  want  of  a  good  look-  sion  the  coUi- 
out  on  board  the  steamer,  or  whether  you  think  that  if  there  had  '*®°* 
been  a  light  on  board  the  smack  the  steamer  would  have  seen  it, 
and  in  all  probability  have  avoided  the  collision. 

The  Court  and  the  Elder  Brethren  having  retired  for  consulta- 
tion, on  their  return, 

Dr.  LusHtneroBi  said:— The  Gentlemen  by  whom  the  Court  Smack  to 
is  assisted   are  <>t  opinion  that  thire  were  no  circumstances  ^**™®* 
to  justify  the  smack's  departure  from  the  rule,  and  that  if  a 
light  had  been  shown  there  would  in  all  probability  have  been 
no  collision.    The  Court  is  therefore  bound  to  pronounce  that 

(a)  Appendix  No.  I. 
S.  6 
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1857.       the  smack  cannot  recover,  and  to  dismiss  the  steamer  with 
'^'^^-       costs. 

JtnfMTj  proctor  for  the  Celerity. 

Farquhar  for  the  City  of  London. 


THE  CERES,  6.  Batemav,  Master. 

Collision — Barge  and  Steamer-— Lights —17  4f  18  Vict.  c.  104, 

s.  298. 

A  barge  going  down  the  river  saw  the  red  light  of  a  steamer  brotd  on  her  port 
bow,  and  took  no  steps;  shortly  after  the  steamer's  green  lig^  suddenly 
opened,  showing  that  the  steamer  had  starboarded  her  helm  and  was  coming 
direct  towards  her ;  the  master  of  the  barge  instantly  showed  a  light  and 
ported : — Held,  that  the  vessels  were  not  approaching,  in  the  first  instance, 
within  the  meaning  of  the  Admiralty  Rules,  and  that  the  barge  was  not  to 
blame. 

The  steamer  starboarded  to  come  to  anchor  because  the  night  was  very  dark : — 
Held,  that  she  should  have  eased  her  engines,  and  proceeded  with  more 
caution  in  so  doing. 

June  IS.  rilHIS  was  a  suit  for  damage  brought  by  the  owners  of  the 
-L  barge  Harmony  and  cargo  against  Uie  screw  steamship 
Ceres.  It  was  alleged,  on  behalf  of  the  barge,  that  she  was  on 
a  voyage  from  London  to  Faversham,  and  at  about  4  a.m.  of  the 
12th  of  October  last  was  about  half  a  mile  above  the  Nore 
Light,  steering  S.E.  by  S.,  the  wind  being  extremely  light  from 
the  northward ;  the  tide  about  half-ebb,  and  the  night  very 
dark  and  drizzling.  All  hands  were  on  deck  keeping  a  good 
look  out,  and  the  barge  was  making  little  more  than  driftway, 
when  the  red  light  of  a  steamer  (the  Ceres)  was  observed  broad 
on  the  barge's  port  bow,  distant  above  a  mile,  and  steering  far 
to  the  northward  of  her.  That  the  barge  therefore  continued 
her  course  without  alteration  ;  but  that  in  three  or  four  minutes 
afterwards  the  green  light  of  the  steamer  suddenly  opened, 
whereupon  the  master  instantly  took  the  lantern  from  the  locker 
and  held  it  high  up  towards  the  steamer,  at  the  same  time 
putting  the  helm  hard  a-port,  which,  owing  to  the  lightness  of 
the  wind,  produced  little  or  no  effect;  that  all  hands  shouted  to 
the  steamer,  but  that  the  latter  continued  her  course  without 
alteration,  and  in  about  three  or  four  minutes  after  the  green  light 
had  been  seen,  ran  stem  on  into  the  barge's  midships,  in  conse- 
quence whereof  the  barge  presently  sunk ;  they  attributed  the 
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collision  to  the  Bteamer  not  having  kept  a  proper  look  out.  The  1857. 
defence  of  the  Ceres  was,  that  on  arriving  at  the  entrance  to  the  '^"^  ^^' 
Thames,  on  her  voyage  from  Rotterdam,  the  morning  became  so 
dark  and  thick  with  drizzling  rain,  that  it  was  impossible  to  dis- 
tinguish vessels  of  small  tonnage  until  close  upon  them ;  that 
consequently  the  master  ordered  her  to  be  brought  up,  to  await 
daylight  or  a  change  of  weather ;  that  preparatory  to  letting  go 
her  anchor  her  helm  was  put  to  starboard  to  bring  her  head  to 
the  southward,  but  that  almost  immediately  afterwards  the  light 
of  the  Harmony  was  seen  right  ahead,  at  the  distance  of  about 
200  feet  only,  upon  which  the  helm  of  the  steamer,  then  a-star- 
board,  was  put  hard  a*starboard,  and  her  engines  eased  and 
stopped ;  but  before  the  engines  could  be  reversed  she  struck 
the  Harmony,  which  was  coming  down  with  .the  ebb-tide,  on 
her  port  side  near  the  mast.  They  attributed  the  collision  to  the 
Harmony  not  having  exhibited  a  light  in  sufficient  time  to  enable 
the  steamer  to  avoid  her. 

The  Court  was  assisted  by  Captains  Pixley  and  Owen. 

Bayford  and  Deane  appeared  for  the  Harmony. 

Addams  and  Ihoiss  for  the  Ceres. 

Dr.  Lushinqton  (addressing  the  Trinity  Masters),  said : —  Judgment. 
Gentlemen,  I  must,  in  the  first  instance,  request  your  attention 
to  the  case  of  the  barge.  The  question  for  your  consideration  Admiralty  Re- 
will  be,  whether  there  has  been,  on  her  part,  any  violation  of  the  ^J»^»on» ««  ^ 
rule  laid  down  by  the  Lords  of  the  Admiralty  (a),  **  that  all  sail- 
ing vessels,  when  under  sail  or  being  towed,  approaching^  or 
heing  approached^  by  any  other  vessel^  shall  show  between  sunset 
and  sunrise  a  bright  light  in  such  a  position  as  can  be  best  seen 
by  such  vessel  or  vessels,  and  in  sufficient  time  to  avoid  a  colli- 
sion;" for  there  is  a  provision  in  the  statute,  that  if  a  collision 
be  occasioned  by  the  non-observance  of  this  rule,  the  owners  of 
the  vessel  violating  the  rule  shall  not  recover  any  damages  what- 
ever, either  in  this  or  in  any  other  Court.  The  question  there- 
fore is,  whether  there  has  been  any  departure  from,  or  violation 
of  the  rule,  according  to  its  true  interpretation.  It  is  admitted, 
on  behalf  of  the  barge,  that  she  did  see  the  red  light,  and  that 
she  did  not  then  show  a  light.  If  that  is  a  violation  of  the  rule 
then  she  is  out  of  Court.  But,  looking  at  all  the  circumstances 
of  the  case,  the  relative  position  of  the  two  vessels  and  their 

(a)  Vide  Appendix  No.  I. 

s2 
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1857.       respective  courses,  could  they  be  said  to  be  approaching  within 

^^^  ^^'       the  true  meaning  of  the  rule  ?    The  course  of  the  barge  was 

S.E.  by  S.|  and  the  steamer's,  though  it  is  not  specifically  stated, 

musty  I  apprehend,  have  been  to  the  northward  of  W.     Under 

these  circumstances,  then,  the  barge  descried  the  red  light ;  and 

it  seems  clear,  that  if  she  saw  the  red  light  on  her  port  bow,  and 

the  courses  of  the  vessels  were  as  stated,  these  vessels  would  have 

Were  the  yes-    gone  Well  clear  of  each  other.      You  will  therefore  consider 

in^'wtwrthe  w'^ether  the  term  **  approaching  or  being  approached  by  any 

meaning  of  the  other  vessel  '*  Can  apply  to  vessels  in  the  relative  positions  in 

which  these  two  vessels  were.     This  is  the  first  branch  of  the 

question.    The  next  point  is,  if  there  has  not  been  a  violation 

of  the  rule  on  the  part  of  the  barge  in  not  exhibiting  a  light 

when  the  red  light  only  of  the  steamer  was  visible,  whether  she 

did  as  soon  as  possible  after  the  appearance  of  the  green  light 

exhibit  her  light  to  the  steamer.     If  so,  then  the  barge  is  not  to 

blame.     Then,  as  to  the  conduct  of  the  steamer.     According  to 

her  statement,  the  night  being  so  very  dark  she  deemed  it  prudent 

to  come  to  anchor,  and  for  that  purpose  she  starboarded  her 

Ought  the        helm  to  bring  her  to  the  southward  of  mid-channel.    Whether 

haye\d(en        ^^*^  ^^^  a  proper  measure  to  adopt,  you,  gentlemen,  are  the 

every  precau.    best  jud&ces ;  but  it  seems  clear,  that  before  adopting  such  a 

tion  to  see  that  ,    ,         i      .     •        i.  i^  *  i  , 

all  was  clear      measure,  and  thus  deviatmg  from  her  course,  she  ought  to  have 
before  altering   taken  the  Greatest  possible  precaution  to  have  seen  that  all  was 

her  course  ?  n> 

clear  around  her.  The  question,  therefore,  will  be,  whether,  if 
she  had  taken  such  due  precaution,  she  might  not  have  seen  the 
light  of  the  barge  in  sufficient  time  to  have  avoided  the  collision. 

The  Court  and  the  Elder  Brethren  having  retired  for  consul- 
tation, on  their  return, 

Barge  not  to         The  learned  Judge  said : — The  gentlemen  by  whom  the  Court 
blame.  jg  assisted  are  of  opinion  that,  looking  at  all  the  circumstances 

of  the  case  and  the  direction  in  which  the  red  light  was  seen, 
the  barge  was  not  called  upon  to  show  a  light  until  after  the 
green  light  became  visible.  They  also  think  that  the  barge  did 
show  a  light  as  soon  after  the  green  light  appeared  as  she  could. 
Steamer  should  and  that  she  has  not  violated  the  rule.    They  are  fiirther  of 

opinion  that  the  steamer,  if  desirous  of  coming  to  anchor,  should 
have  done  so  more  cautiously,  and  have  eased  her  speed.  I 
must  therefore  pronounce  for  the  damage. 

Stokes,  proctor  for  the  Harmony. 

F.  Chrkson  for  the  Ceres. 


have  used  more 
caution. 
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THE  URANIA,  Josbph  Haioh,  Ma$ter. 
Collision — Barque  and  Steamer^— Lights. 

A  barque,  dMe-hauled  on  the  itarboard  tack,  with  a  lantern  with  three  glaaies 
of  different  coloun  at  her  bowsprit  end,  saw  the  red  light  of  a  steamer  to 
windward  and  nearly  abeam — she  kept  her  course,  and,  as  she  alleged,  on 
the  steamer  nearing  her,  showed  a  bright  light  over  the  starboard  quarter,  but 
a  collision  ensued. 

Held,  that  the  barque's  light  at  her  bowsprit  end  waa  not  a  sufficient  light  in  ac< 
cordance  with  the  Admiralty  Regulations ;  and  that  it  was  not  proved  that  she 
showed  the  other  light  in  sufficient  time — on  the  other  band,  that  the  steamer 
had  not  a  sufficient  look-out.    Suit  dismissed,  but  without  costs. 

THIS  was  a  suit  for  damage,  brought  by  the  owners  of  the 
barque  Midlothian  against  the  screw  steamer  Urania. 
The  collision  occurred  about  10  p.m.  of  the  18th  of  February, 
1857,  fifteen  or  sixteen  miles  to  the  eastward  of  the  mouth  of  the 
Hamber.  On  the  part  of  the  barque  it  was  alleged  that  she 
was  steering  S.E.  by  S.,  close  hauled  on  the  starboard  tack, 
under  all  plain  sail,  with  the  wind  S.W.  by  S.;  that  she  had  a 
clear,  bright  regulation  light  at  her  bowsprit  end,  and  new  white 
sails,  and  that  the  night  was  fine,  clear  and  starlight ;  that  the 
red  light  of  the  Urania  was  first  seen  upwards  of  three  miles  to 
windward,  and  nearly  abeam  of  the  barque,  which  was  then 
kept  as  close  to  the  wind  as  she  would  lie  so  as  to  remain  under 
command ;  that  the  red  light  was  attentively  watched  till  it  was 
within  a  mile  and  the  smoke  of  the  steamer  was  visible;  that 
the  mate  then  took  a  clear  i^ignal  lantern,  burning  brightly,  from 
the  top  of  the  binnacle,  and  held  it  up  over  the  starboard  quarter, 
and  at  the  same  time  shouted  to  the  steamer ;  that,  nevertheless, 
th9  steamer  continued  her  course  and  ran  stem  on  into  the  star- 
boiird  side  of  the  barque,  abaft  the  forerigging,  doing  very  con- 
siderable damage,  and  they  attributed  the  collision  to  the  Uranin 
not  keeping  clear  of  the  Midlothian,  by  going  astern  of  her  or 
otherwise.  The  Urania,  in  defence,  alleged  that  she  was  steering 
north  and  by  west,  making  about  six  knots  only,  the  night  being 
cloudy,  and  so  dark  that  a  vessel  without  a  light  could  be  seen 
but  at  a  very  short  distance ;  that  suddenly  a  light  became  visible 
from  one  to  two  points  on  the  Urania's  port  bow,  wher^  neither 
light  nor  vessel  had  previously  been  visible,  although  a  vigilant 
look-out  bad  been  kept;  that  the  Urania's  helm  was  immediately 
put  hard  a^poi-t,  and  her  engines  were  stopped  and  reversed  full 
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1857.  speed,  but  that  the  barque  had  approached  her  so  close  before 
■^""^  ^^'  showing  the  light  that  a  collision  was  inevitable;  and  the  Mid- 
lothian ran  athwart  hawse  of  the  Urania  at  the  rate  of  five  or 
six  knots,  and  with  her  starboard  side  struck  the  steamer's  stem 
with  such  violence  as  to  turn  it  towards  the  starboard  bow.  She 
also  alleged,  in  contradiction  to  the  plea  of  the  Midlothian,  that 
the  night  was  not  fine  nor  clear,  nor  starlight;  and  that  the 
barque  had  not  a  clear,  bright  regulation  light,  but  a  lamp  only 
with  three  glasses  of  different  colours,  which  neither  was  nor 
could  be  seen  by  the  Urania  until  the  vessels  were  close  together; 
and  they  attributed  the  collision  to  the  Midlothian  not  having 
exhibited,  in  pursuance  of  the  Admiralty  regulations  to  that 
effect,  a  bright  light  in  a  position  whence  it  could  be  best  seen 
by  those  on  board  the  Urania  in  sufficient  time  to  enable  them 
to  avoid  a  collision. 

Bayford  and  Deane  appeared  for  the  barque. 

Addams  and  TSoiss  for  the  Urania. 

The  Court  was  assisted  by  Captains  Pixley  and  Owen. 

Judgment.  Dr.  Lushington  (addressing  the  Trinity  Masters)  said  i~^ 

Gentlemen,  It  appears  from  the  evidence  that  the  Midlothian 

was  close-hauled  upon  the  starboard  tack,  steering  about  S.E. 

by  S.,  and  that  she  sighted  the  red  light  of  the  steamer  about 

her  starboard  beam,  and  kept  her  course.     The  steamer  was 

steering  about  north  and  by  west,  and  was  proceeding  at  the 

The  steamer  to  rate  of  six  or  seven  knots  an  hour.    There  is  no  doubt,  there- 

8he'can"hOTr     ^^^^y  ^^^^  ^^^  steamer  is  to  blame  for  not  having  avoided  this 

that  the  Mid-    collision,  unless  it  should  appear  that  the  Midlothian  is  to  blame 

lothian  did  not   ^  .....  .  ,         , 

exhibit  a  pro-    for  not  havmg  given  due  notice  to  the  steamer  by  the  proper 
per  light  exhibition  of  a  light.     In  the  pleadings  this  point  of  the  defence 

is  thus  stated :  ''  that  the  collision  i^  imputable  to  those  on  board 
the  Midlothian  in  not  having  exhibited,  in  purauance  of  the  Ad- 
miralty regulations,  a  bright  light,  in  a  position  whence  it  could 
be  best  seen  on  board  the  Urania,  in  sufficient  time  to  enable 
them  to  avoid  the  collision."    The  question  is,  whether  or  not  the 
Midlothian  did  show,  in  compliance  with  the  Admiralty  regula- 
She  had  a  Ian-   tions,  a  sufficient  light  in  sufficient  time.    Now,  it  is  not  disputed, 
heTiwwsprit      ^^^  ^^^  ^^^  ^®  three-coloured  lantern,  which  we  have  seen 
end.  exhibited  this  morning,  suspended  at  her  bowsprit  end.    I  can 

fi^"  '^r  h"^?     ^^^'^^  ^^  opinion  whether  that  is  a  sufficient  light,  or  whether  its 

being  suspended  there  was  a  compliance  with  the  Admiralty  re- 
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gulatioQS.  That  is  a  question  for  you  to  determine.  If  you  are  1857. 
of  opinion  that  such  a  light  was  sufEcient,  and  was  exhibited  in  "^"^  ^^' 
compliance  with  the  requirements  of  the  Admiralty,  the  question 
is  at  an  end,  because  there  is  no  doubt  that  it  was  exhibited 
in  due  time.  If,  however,  you  are  of  opinion  that  the  light  was 
insufficient,  then  another  question  arises — whether  those  on  board 
the  Midlothian  did  exhibit  another  bright  light,  and  in  sufficient 
time.  The  onus  of  proving  the  affirmative  will,  of  course,  lie 
upon  the  Midlothian,  and  I  must  say  the  evidence  is  very  con- 
flicting and  unsatisfactory,  and  not  such  as  we  had  a  right  to 
expect.  However,  we  must  consider  whether  or  not  it  does 
establish  as  a  fact  that  they  did  show  a  sufficient  light,  and  in 
due  time.  The  only  other  question  argued  is,  whether  the 
Midlothian  was  wrong  in  starboarding  her  helm,  though  I  do 
not  think  that  that  question  fairly  arises  in  the  case,  inasmuch 
as  it  was  not  alleged  in  plea. 

The  Court  and  the  Elder  Brethren  having  retired  for  consul-  Barque  did  not 
tation,  on  their  return  the  learned  Judge  said : — The  Trinity  Jj^^^  h/!^^"' 
Masters  are  of  opinion  that  the  light  at  the  bowsprit  end  was  >^««»<  time 
not  a  sufficient  light  according  to  the  Admiralty  requirements, 
and  we  are  all  of  opinion  that  the  affirmative  is  not  proved  by 
the  Midlothian,  that  she  did  exhibit  a  bright  light  in  sufficient 
time.     At  the  same  time  we  are  of  opinion  that  there  was  an  No  sufficient 
absence  of  that  vigilance  on  board  the  steamer  which  the  circum-  {^e  steamCT. 
stances  required.    The  result  is,  that,  notwithstanding  the  steamer 
is  to  blame,  the  Midlothian,  being  also  to  blame  for  non-com- 
pliance with  the  Admiralty  regulations,  is  barred  of  recovery 
by  the  statute.     I  must  therefore  dismiss  the  steamer,  but  under  Suit  dismined, 

-        .  ^  1    II     •  A  but  without 

the  circumstances  shall  give  no  costs.  costs. 

Stokes,  proctor  for  the  Midlothian. 

F,  Clarhson,  proctor  for  the  Urania. 
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THE  MOBILE,  Ponsonbt,  Master. 

Shtp-- Seamen* s  Wages— \Z  ft  14  Vict.  c.  93,  s.  98— 

Conditional  Tender — Costs. 

The  Mobile  arrived  at  Port  Philip,  where  some  of  her  crew  deserted.  The  master 
gave  promissory  notes  for  40/.  each  to  the  remaining  part  of  the  crew,  in  addi- 
tion to  the  wages  by  the  ship's  articles,  to  navigate  the  ship,  so  short-banded, 
to  Bombay.  He  there  eng^aged  additional  hands,  and  arrived  at  Liverpool 
The  owners  then  offered  the  sailors  who  held  the  promissory  notes  the  amount 
of  their  wages,  according  to  the  ship's  articles,  on  condition  of  their  signing  a 
release  in  full,  and  giving  up  the  promissory  notes.  Some  of  the  seamen 
refused  to  do  this,  and  brought  a  suit  in  this  Court  for  the  wages  only,  which 
they  recovered.    On  the  question  of  costs : 

Held,  that  such  a  conditional  tender  on  behalf  of  the  owners  was  insufficient,  and 
made  with  a  view  of  availing  themselves  of  the  letter  of  the  Statute  to  pre- 
judice the  question  between  themselves  and  the  seamen  as  to  the  promissocy 
notes,  which  has  since  been  decided  by  the  Queen's  Bench  in  &vour  of  the 
seamen,  and  that  the  owners  were  liable  to  the  whole  costs  incurred  in  the 
Admiralty  Court 

THIS  was  a  question  of  costs  arising  out  of  a  suit  for  wages 
against  the  owners  of  the  Mobile,  under  circumstances 
sufficiently  stated  in  the  judgment. 

The  170th  and  following  sections  of  the  Merchant  Shipping 
Act  of  1854  replace  the  corresponding  sections  of  the  Mercantile 
Marine  Act,  1850,  which  was  in  force  when  the  tBLCis  of  the  pre* 
sent  case  occurred. 

This  case  was  argued  in  November,  1854,  by  the  Queen^s  Ad'- 
vocate  (Sir  J.  27.  Harding)  and  Spinks  for  the  seamen. 

Addams  for  the  owners. 

The  Court  deferred  its  judgment  till  the  action  on  certain  pro- 
missory notes  mentioned  in  the  judgment  should  have  been  de- 
cided. The  action  was  not  finally  concluded  till  June,  1857 
(Hartley  v.  Ponsonby,  7  E.  &  Bl.  872). 

Judgment.  Dr.  LusHiNOTON : — The  present  question  is  confined  to  the 

costs  of  the  suit,  and  it  arises  under  the  following  circumstances. 
Course  of  pro-  A  claim  for  wages  was  preferred  on  behalf  of  several  seamen, 
ceediiigs.  ^^^  ^^  appearance  having  been  given  for  the  owners,  an  act  on 

petition  was  given  in  on  their  behalf,  and  the  defence  set  up  in 
it  was,  that  the  men  had  been  paid  the  whole  amount  of  wages 
due  to  them ;  that  such  sums  had  been  previously  tendered  to 
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them  in  full  satisfactioD  of  their  wages ;  and  it  was  coatended        1857. 
that  no  costs  were  due.    The  proctor  for  the  seamen  had  previ-       ^^v'^' 
ously  declared  that  he  would  accept  the  sum  tendered  to  them 
without  prejudice  to  the  question  of  costs.    This  act  on  petition  Are  the  lea- 
has  been  written  to  several  tiroes  and  at  great  length,  and  I  have  ^^f'^^^^  ^ 
now  to  determine  whether,  under  all  the  circumstances  of  this 
case,  the  Court  ought  to  decree  costs  to  the  seamen  or  not.   The  statement  of 
act  on  behalf  of  the  owners  commenced  by  stating  that  Evan  ^^'^^' 
Davisy  one  of  the  parties,  had  been  paid  his  wages,  and  that 
the  proctor  had  brought  in  certain  sums  of  money,  being  the 
whole  of  the  wages  due  to  the  other  seamen ;  and  as  to  tlie  costs,  Tender  of 
it  was  alleged,  that  at  10  o'clock  a.m.  June  18th,  a  clerk  to  3,*/JSi^^JJ[* 
the  managing  owners  attended  at  the  office  of  the  Shipping  master  refused. 
Master  at  Liverpool,  and  then  delivered  the  accounts,  which 
were  confirmed  by  the  shipping  master;   that  on  June  20th, 
Ponsonby,  the  master  of  the  ship,  again  attended  and  tendered 
the  seamen  the  amount  of  wages  due,  which  they  refused  to 
accept ;  that  this  he  repeated  for  three  days  following,  but  they 
all  refused  to  receive  their  wages  except  Davis;  that  on  June 
23rd  the  vessel  was  arrested.    The  answer  on  the  part  of  the  Answer  of  the 
seamen  sets  forth  all  the  circumstances  relating  to  the  voyage,  ^®^™^°* 
but  I  need  only  advert  to  those  which  are  the  most  material  as 
to  the  question  before  me.     It  appears  that  this  ship  arrived  at  Desertion  of 
Port  Philip  on  October  9,  1862;  that  seventeen  of  the  crew  J^watPort 
deserted ;  that  those  who  did  not  desert  were  nineteen  in  number,  P^Uip* 
and  Ponsonby  offered  to  give  them  40/.  a-piece  in  addition  to  Notes  for  40t 
their  wages  if  they  would  navigate  the  ship  to  Bombay ;  and  mainder  in  ad- 
that  he  gave  each  of  them  a  note  for  40/.,  and  that  they  did  ^^^  '^"^ 
accordingly  navigate  the  ship,  and  afterwards  fresh  additional 
hands  were  hired  at  Bombay,  and  the  ship  was  brou^t  to 
Liverpool.    They  admit  that  Ponsonby  offered  to  pay  them  the 
balance  of  wages  due  according  to  his  own  account,  but  sub- 
ject to  certain  conditions;   they  say  that  on  June  20th  the 
accounts  were  delivered,  but  not  before,  and  that  the  accounts 
contain  no  allusion  to  moneys  for  extra  services,  and  that  a  Wages  ten- 
demand  was  made  for  releases  of  all  the  wages  which  might  be  c^iti^is.^'^ 
due,  and  that  he  required  them  to  sign  such  releases  and  give  up 
the  promissory  notes.    They  then  say  they  took  advice,  and 
under  legal  advice  a  letter  was  written  demanding  payment  of 
the  wages,  including  the  notes,  and  that  the  answer,  which  is 
stated  at  length  in  the  Act,  informed  them  that  their  claim  under 
the  promissory  notes  would  be  resisted.    They  then  averred,  that 
it  was  agreed  between  the  solicitors  on  both  sides  that  the  wagps 
should  be  paid  without  prejudice  to  the  claim  for  extra  wages, 
and  receipts  were  accordingly  drawn  and  settled  by  both  the 
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Reply  of  the 
owners. 


Rejoinder. 


And  other 
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solicitors^  and  the  solicitors  for  the  owners  required  that  the  pay- 
ment should  be  made  in  the  presence  of  the  shipping  master, 
and  that  receipts  should  be  given  according  to  the  98th  section 
of  the  Statute  of  1850  (the  13  &  14  Vict.  c.  93),  then  in  force, 
and  upon  this  the  parties  differed,  the  seamen  being  advised,  that 
the  signing  such  receipt  would  bar  their  claim  upon  the  promis- 
sory notes.  Notice  was  sent  to  the  solicitor  for  the  owners,  that 
the  solicitor  for  the  sailors  would  attend  at  the  Sailors'  Home  at 
4  o'clock  and  demand  payment  according  to  the  engagement 
proposed ;  that  he  did  so  attend,  and  that  no  one  appeared.  This 
answer  concludes  by  denying  that  the  wages  have  been  repeatedly 
tendered  or  refused  in  June ;  but  states  that  on  11th  July  the 
proctor  for  the  seamen  informed  the  proctor  for  the  owners  that 
his  parties  would  not  proceed  further  in  this  Court  in  respect  of 
the  promissory  notes,  and  that  actions  were  brought  in  the  Queen's 
Bench  on  that  account  In  reply  on  behalf  of  the  owners,  the 
circumstances  occurring  at  Port  Philip  are  stated  at  length,  but 
it  is  wholly  unnecessary  to  refer  to  them,  and  for  an  obvious 
reason ;  that  the  actions  brought  have  been  tried,  and  it  has  been 
ultimately  determined  that  the  sailors  are  entitled  to  recover  on 
the  promissory  notes  claimed,  and  consequently  no  culpability 
attaches  to  them  upon  account  of  the  transaction  at  Port 
Philip  (a).  Of  course,  I  must  presume  that  all  the  circumstances 
necessary  to  the  defence  were  brought  before  the  Court  of  Com- 
mon Law  on  behalf  of  the  owners.  Then  follows  a  denial  that 
any  agreement  was  entered  into  that  the  wages  should  be  paid 
without  prejudice  to  further  claims,  and  a  letter  is  set  forth,  dated 
June  21st,  denying  such  an  agreement.  With  respect  to  the 
rejoinder,  it  is  not  necessary  that  I  should  enter  into  particulars, 
for  it  relates  only  to  what  occurred  in  Australia.  It  then  sets 
forth  a  letter  of  great  length ;  a  letter  addressed  to  the  solicitor 
of  the  owner,  written  by  the  clerk  of  the  solicitor  for  the  sailors ; 
it  is  dated  June  22 ;  it  states  that  the  master  had  declared  that 
he  would  not  pay  the  promissory  notes,  but  only  the  wages ;  and, 
before  paying  them,  should  require  the  notes  to  be  given  up, 
and  the  release  signed.  It  states  the  signature  of  the  receipts, 
the  rejection  of  them  by  Messrs.  Harvey  &  Co.,  and  the  demand 
to  go  before  the  shipping  master — the  letter  goes  into  further 
detail,  which  I  do  not  think  I  need  follow.  Then  comes  a  surre- 
joinder, which  appears  to  be  irrelevant  to  the  present  case,  after 
this  a  rebutter,  which  I  shall  pass  over  also,  and  then  a  surre- 
butter, and  finally  another  pleading,  to  which  I  have  no  name  to 
give ;  and  this  brings  another  detailed  statement  on  the  part  of 
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the  owners.     [The  QueerCs  Advocate  observed,  that  certain  of       1857. 
these  pleas  had  been  admitted  by  the  Court  after  opposition.]        '^^^^  ^' 
True^  Queen's  Advocate,  but  the  Court  cannot  always  determine 
what  is  relevant  till  the  whole  case  is  before  it.     Here  is  all  this  For  the  mo«t 
voluminous  pleading,  and  all  this,  for  the  most  part,  irrelevant  P""*  irrelevant. 
matter,  for  the  purpose  of  ascertaining  the  simple  fact  material 
to  the  issue  in  this  cause.     The  question  is,  whether  costs  are  Real  questions, 
due  to  the  sailors,  and  whether  a  tender  was  made  without  a  ^g*^^<J"t^nder 
demand  for  a  release  which  might  affect  the  claim  of  the  sailors  of  wages  fairly 
to  the  promissory  notes.    And  I  am  of  opinion  that  the  owners,  "^ 
if  they  had  been  disposed,  and  had  not  intended  to  take  advan- 
tage of  the  forms  of  the  Act  to  bar  the  claims  of  the  sailors, 
might  without  difficulty  have  made  a  tender  without  prejudice 
to  the  question  of  the  promissory  notes.     Nothing  would  have  The  ownen 
been  more  simple  than  to  have  tendered  the  wages,  asking  for  JJi"]^*J,f^t"" 
a  release  under  the  statute,  if  they  had  thought  fit,  payment  letter  of  the 
being  made  before  the  shipping  master,  and  then  to  have  offered  ^hat^as  since 
a  memorandum  that  such  payment  and  receipt  should  not  pre-  ^^^  declared 
judice  the  claim  of  the  seamen  under  the  promissory  notes,  or  a  lawful  claim, 
be  given  in  evidence  in  any  suit  brought  on  the  notes.     This 
is  what  justice  and  equity  required,  and  what  the  owners  have 
not  done;   but  they  have,  as  I  think,  endeavoured  to  avail 
themselves  of  the  formal  words  of  the  statute  for  the  purpose 
of  eluding,  by  a  sidewind,  the  claim  of  the  sailors ;  that  claim 
has  now  been  held,  after  great  consideration,  to  be  a  lawftil 
claim ;  and  on  every  ground  I  am  of  opinion  that  the  seamen  And  the  sea- 
are  entitled  to  their  costs ;  and  I  must  add,  that  I  think  the  affi-  ™J^^  to'^'t^' 
davits  produced  on  behalf  of  the  owners  are  not  so  drawn  as 
to  prove  the  truth  of  the  case,  that  they  omit  to  answer  what 
is  most  important,  and  are,  in  some  respects,  evasive. 

Pritchardf  proctor  for  the  seamen. 

Rothery  for  the  owners. 
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THE  NORDSTJERNEN,  C.  Pbtbubn,  Master. 

Foreign  Ship — Suit  for  Neoeuariu — 8hy>lndlder's  Lien  on 

Vessel  in  his  Yard. 

A  foreign  ship  was  arrested,  for  necessaries  supplied,  by  D.,  being  at  the  time  oo 
a  slip  in  the  building  yard  of  C.  at  Great  Grimsby.  On  affidavit  firom  D.  that 
the  amounts  claimed  would  exceed  the  present  value  of  the  ship^  and  that  die 
vessel  waa  rapidly  deteriorating,  the  Judge  ordered  her  removal  from  the  build- 
ing yard,  and  appraisement  and  sale  without  prejudice  to  the  claim  or  lien  of 
C.  for  rent  and  other  charges  on  the  proceeds  of  the  sale. 

IN  this  case  an  action  had  been  entered  on  behalf  of  Charles 
Henry  Donner  and  Oscar  Steweni  against  the  foreign  ship 
Nordstjemen  for  necessaries  supplied ;  the  warrant  had  been 
returned  and  the  third  default  granted.  Coote  now,  as  pi-octor 
for  the  above  firm,  brought  in  an  affidavit  of  Henry  Donner  and 
another,  and  an  affidavit  of  Henry  Donner  and  two  others,  and 
alleged  that  previously  to  the  arrest  of  the  ship  in  this  cause,  she 
had  been  placed  for  repair,  and  had  since  remained  on  a  slip  in 
the  yard  at  Great  Grimsby  belonging  to  William  Collinson, 
who  claimed  a  lien  on  the  said  ship  for  repairs  done  thereto 
and  for  rent  and  other  charges,  that  the  amount  due  to  Coote's 
parties  for  necessaries,  and  the  amount  claimed  by  Collinson, 
would  together  exceed  the  present  value  of  the  ship,  that  she 
was  rapidly  deteriorating,  and  that  it  would  be  for  the  benefit 
of  all  concerned  if  she  were  immediately  sold.  He  prayed  the 
Judge  to  grant  a  commission  for  the  removal  of  the  ship  from 
the  ship-yard  of  William  Collinson,  and  for  the  immediate  ap- 
praisement and  sale  thereof,  and  also  to  give  permission  to  his 
parties  to  make  such  necessary  repairs  to  the  said  ship  as  should 
be  requisite  to  ensure  her  safe  removal. 

Phillimore,  A,  A.,  moved  the  Court  accordingly. 

Dr.  Lushington  granted  a  commission  of  sale  and  appraise- 
ment of  the  said  ship,  without  prejudice,  however,  to  the  alleged 
claim  and  lien  of  William  Collinson  on  the  proceeds  of  the  sale 
when  brought  in. 

Coote,  proctor  for  Messrs.  Donner  and  Steweni. 

Rothery,  proctor  for  William  Collinson. 
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THE  JANET  WILSON,  A.  Simnhbb,  Master. 
Ship — Sale  under  Bottomry  Bond — Payment  of  Wages. 

W.,  a  shipowner,  paid  ccrtaio  wages  and  other  neceesary  disbunemeDts  after  a  bot- 
tomry bond  had  been  given  on  the  ship ;  the  ship  was  sold  at  the  suit  of  the 
bondholder.  W.  applied  to  be  reimbursed  the  above  payments  out  of  the  pro- 
ceeds in  the  registry,  which,  if  W.'s  application  had  been  granted,  would  not 
have  been  sufficient  to  meet  the  bond  s 

Held,  that  for  such  payments  made  without  application  to  and  leave  from  tha 
Court,  W.  was  not  entitled  to  be  reimbursed. 

THIS  w&fi  originally  a  cause  of  bottomry.  The  Court  on  a 
former  court  day  having  pronounced  for  the  validity  of 
the  bond,  application  was  now  made  on  behalf  of  Mrs,  Wilson, 
the  former  owner,  for  payment  out  of  the  proceeds  in  the  regis- 
try of  425/.  15^.  9d.,  which  she  had  advanced  for  seamen's 
wages,  pilotage  and  other  necessary  disbursements  for  the  vessel, 
before,  as  was  alleged,  she  was  aware  of  the  existence  of  the 
bottomry  bond.  For  the  bondholder  it  was  contended,  in  op« 
position  to  this  application,  that  part  of  the  above  sum  was  paid 
in  discharge  of  wages  earned  prior  to  the  advancement  of  moneys 
secured  by  the  bottomry  bond  ;  that  the  greater  part  of  it,  viz. 
328/.  5s.  3d,^  was  paid  with  a  knowledge  of  the  existence  of  the 
bond;  and  that  the  whole  of  the  sum  constituted  a  debt  for 
which  the  shipowner  was  personally  liable ;  and  that  for  the  pay- 
ments made  in  discharge  of  such  debts  she  had  no  lien  on,  and 
was  therefore  not  entitled  to  be  reimbursed  out  of,  the  proceeds 
of  the  ship  and  freight  in  the  registry  (a).  It  was  also  alleged, 
that  after  the  satisfaction  of  prior  claims  the  balance  of  the  pro- 
ceeds would  be  insufficient  for  payment  of  the  amount  of  the 
bond. 

The  question  was  argued  by  Addams  for  Mrs.  Wilson ;  by 
Tristram  for  the  bondholder. 

Dr.  Litshimgton  : — It  is  perfectly  true  that  under  certain     Judgment 
circumstances  the  mariner  has  a  claim  for  wages  which  will  take  Mariners' 
a  preferential  payment  over  a  bottomry  bond,  but  I  do  not  think  ^^"^"^  ^?^ 

r  r  J  J  f  ^         ^     wages  m  some 

it  is  universally  true  that  in  all  cases  whatsoever  the  mariner  is  cases,  but  not 
entitled  to  come  to  this  Court  and  say,  "  I  shall  have  my  wages  |°  Jrio^uy  ovt 
in  preference  to  a  bottomry  bond."     I  have  very  great  doubt  in  ^  bottomry 
my  own  mind  whether,  where  wages  have  been  earned  prior  to 
the  time  when  a  bottomry  bond  has  been  given,  a  mariner  has  a 

(a)  See  New  Eagle,  4  Notes  of  Cases,  426.  * 
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1857.       right  at  all  to  come  to  this  Court  and  say,  **  Let  ine  have  a  pre 
^^^  ^'       ferential  payment  over  the  person  who  holds  the  bottomry  bond :' 
and  for  the  obvious  reason,  that  the  payment  of  those  wages  out 
of  the  proceeds  of  the  ship  is  conditional  upon  the  arrival  of  the 
ship  in  this  country ;  and  that  that  event  was  brought  about  by 
the  bond  having  been  given  and   the  money  having  been  ad- 
vanced.    In  all  ordinary  cases,  where  the  ship  is  of  value  suf- 
ficient to  pay  both  the  bondholder  and  the  seamen,  no  contro- 
Where  a  hot-     versy  of  course  would  arise.     But  with  regard  to  the  present 
^T  been  giYen,  ™otion,  it  goes  the  whole  extent  of  this,  that  it  is  competent  to 
a  shipowner      the  owner  of  a  vessel  on  which  a  bottomry  bond  has  been  given, 
out?eavrof  the  without  leave  or  liberty  from  this  Court,  to  pay  and  advance  the 
Court,  advance  ^hole  of  the  wages  and  other  expenses  incurred,  and  then  to 

wages  or  other  , 

expenses,  and  come  to  the  Court  and  say,  "  I  paid  them  without  the  know- 
pddTout  of  the  Ifidge  that  a  bottomry  bond  has  been  given,  and  I  am  entitled 
proceeds,  if  the  to  be  paid  out  of  the  proceeds."  Now  that  is  a  doctrine  to 
wanlfl^soM  by  which  I  am  not  inclined  to  give  my  acquiescence,  and  I  thought 
decree  of  I  \^^^  established,  in  preceding  cases,  the  rule  that  it  was  not 

competent  to  any  person,  without  leave  of  the  Court,  to  pay 
wages  which  might  have  been  incurred,  and  then  come  to  the 
Court  and  make  application  to  have  that  money  refunded.  I 
thought  I  had  declared  in  former  cases  that  it  was  necessary 
application  should  be  made  to  the  Court  prior  to  the  time  the 
money  was  paid,  for  leave  to  make  such  payment,  and  then  the 
Court  would  judge  of  the  circumstances.  I  do  not  mean  in  an 
incidental  motion  like  this  to  commit  myself,  and  lay  down  any 
specific  doctrine  with  regard  to  the  payment  of  wages  in  pre- 
ference to  the  payment  of  a  bottomry  bond.  Under  the  circum- 
stances of  this  case  the  owner  of  the  vessel  has  made  the  pay- 
ment without  the  consent  of  the  bondholder,  and  without  applying 
to  the  Court  as  she  might  have  done,  and  I  do  not  think  she  is 
entitled  to  come  now  and  pray  that  the  wages  may  be  deducted, 
and  to  deprive  the  bondholder  of  that  to  which  he  is  justly  en- 
titled. There  is  an  action  against  a  solvent  owner  for  wages 
due,  and  the  residence  of  the  owner  in  Scotland  is  not,  so  far  as 
I  am  aware,  a  bar  to  a  f>ersonal  action.  I  am  not  going  to  say 
that  every  bondholder  is  always  to  be  relieved  from  all  prior  de- 
mands on  account  of  the  seamen ;  but  vessels  are  sometimes 
chartered  on  voyages  to  the  East  Indies  for  at  least  two  or  three 
years,  the  masters  are  placed  in  the  same  position  as  the  seamen, 
and  large  demands  necessarily  arise  from  the  voyage,  both  on 
account  of  the  wages  due  to  the  master  as  well  as  to  the  seamen ; 
and  if  it  were  held  as  an  universal  principle  that  all  these  wages 
must  be  deducted  before  the  bottomry  bondholder  was  paid,  it 
•    would  destroy  the  very  purpose  for  which  bottomry  bonds  are 
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granted,  and  would  be  exceedingly  prejudicial  to  the  maritime        1857. 
interests  of  this  country.     I  must  reject  this  application.  — .?  ^_  ' — 

Nelsouy, procioT  for  Mrs.  Wilson,  the  owner. 
BathuTst  for  the  bondholder. 


THE  CATHERINE,  R.  Swanstone,  Master. 

Bottomry  Bond— Charter-Party — Premium  of  Insurance  on 

Freight  advanced* 

The  charterer  may  deduct  from  the  freight  payable  to  a  bondholder  the  premium 
for  insurance  of  part  of  the  freight  advanced  according  to  stipulations  in  the 
charter-party  before  the  bond  was  granted. 

THIS  was  an  application  on  the  part  of  the  charterer  of  a 
ship  to  allow  a  deduction  of  32/.  from  the  payment  of 
freight  to  a  bottomry  bondholder,  on  account  of  premium  on 
insurance  on  freight  advanced  before  the  bond  was  granted.  It 
appeared  that  by  charter-party  entered  into  between  Swanstone, 
the  owner  of  the  Catherine,  and  Brown  the  owner  of  the  cargo, 
for  the  conveyance  of  such  cargo  from  Ibraila  to  Hull,  it  was 
agreed  that  the  freight  for  the  conveyance  of  the  cargo  should 
be  paid  op  its  delivery,  half  in  cash  and  half  in  a  bill  at  three 
months'  date  on  London,  and  that  cash  to  be  advanced  on  account 
of  freight  at  the  port  of  loading  should  be  free  of  commission, 
but  subject  to  insurance  premium ;  that  prior  to  the  Catherine 
leaving  Ibraila,  Mr.  Brown  advanced  and  paid  to  Captain  Swan- 
stone,  for  payment  of  ship's  disbursements,  185/.,  to  be  deducted 
from  the  freight,  free  of  interest,  but  subject  to  insurance ;  and 
that  in  December,  1856,  Mr.  Cunningham,  the  agent  of  Mr. 
Brown,  advanced  and  paid  to  Captain  Swanstone  the  further 
sum  of  81/.  10«.  to  discharge  the  ship's  lighterage  and  other 
expenses  on  leaving  the  Danube  on  account  of  freight,  but 
subject  to  insurance  premium ;  that  such  two  sums  were  ad- 
vanced to  the  said  Captain  Swanstone,  subject  to  the  condition 
set  forth  in  the  said  charter-party,  and  for  his  benefit,  as  he 
would  otherwise  have  been  forced  to  raise  the  same  on  credit 
or  by  bottomry,  and  were  advanced  at  the  risk  of  Mr.  Brown, 
as  no  freight  had  been  earned  or  was  due  at  such  period ;  and 
that  in  the  event  of  the  Catherine  having  been  lost  on  her 
voyage,  no  freight  whatever  would  have  been  payable;  and 
that,  according  to  the  custom  of  trade  in  the  Danube,  all  sums, 
advanced  by  the  owner  of  the  cargo  to  the  master  of  a  vessel  on 
account  of  freight  to  be  earned,  are  so  advanced  subject  to  the 


264 


Judgment. 


HIGH  COURT  OF  ADMIRALTY, 


1857.       insurance  premium  on  such  adyance  being  deducted  from  the 


'^"^y^'       freight 


AddamSf  in  support  of  the  motion. 

Deane,  contra. 

Db.  Lushington  : — ^The  advance  on  account  of  freight  was 
made  before  the  bond  was  given ;  the  shipowner  would  have 
been  liable  to  this  deduction  for  premium  of  insurance ;  and  the 
bondholder,  who  stands  in  the  diipowner's  place  with  reference 
to  this  freight,  must  also  be  subject  to  the  same  deduction. 


Motion  granted. 


NichoU,  proctor  for  the  charterer. 
Baihurst  for  bondholder. 


Judgment. 


THE  DUCHESSE  DE  BRABANT,  M.  Vandbr  Stavb, 

Moiter. 

Collision — Damage — Liabiliti/  of  Sail. 

In  8  cause  of  damage  the  bail  is  only  liable  to  the  extent  of  the  value  of  the  ship 
and  freight,  and  not  for  the  full  amount  of  the  damage  done,  even  though,  as 
in  the  present  case,  bail  may  have  been  given  for  a  sum  beyond  the  value  of 
the  ship  and  freight. 

THIS  was  originally  a  cause  of  damage,  promoted  by  the 
English  brig  Jason  and  the  French  owner  of  the  cargo 
on  board  thereof,  against  the  Belgian  barque  Duchesse  de 
Brabant.  The  Court,  assisted  by  Trinity  Masters,  came  to 
the  conclusion  that  the  barque  was  to  blame  for  the  collision. 
The  value  of  the  barque  and  freight  was  not  sufficient  to  pay 
for  the  damage  sustained  by  the  brig  and  cargo ;  but  the  action 
had  been  entered  and  bail  given  to  a  much  larger  amount  than 
the  value  of  the  barque  and  freight,  and  it  was  now  sought  to 
make  the  bail  liable  for  the  deficiency.  On  the  other  hand,  it 
was  contended  that  the  Belgian  law  on  this  point  was  similar  to 
our  own,  and  that  no  owner  of  a  Belgian  vessel  is  liable  in  a  cause 
of  damage  for  more  than  the  value  of  his  ship  and  freight. 

The  case  was  argued  by  Phillimore,  Admiralty  Advocate,  and 
Deane  for  the  Duchesse  de  Brabant 

Addams  and  Bay  ford  for  the  Jason. 

Dr.  Lushington  : — The  Court  is  under  great  obligations  to 
the  Admiralty  Advocate  for  the  great  pains  he  has  taken  on  the 
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present  occasion  in  bringing  under  its  notice  all  the  authorities        1867. 
that  could  bear  on  the  sundry  questions  supposed  to  arise  in       ^^^  ^^' 
this   case.     If  it  were  necessary  for  me  to  determine  those 
questions,  I  should  -certainly  consult  those  authorities,  and  con- 
sider what  my  determination  ought  to  be  after  having  examined 
them ;  in  which  case  Dr.  Addams*  remark  on  the  saving  clause, 
516,  at  the  end  of  Part  IX.  of  the  Merchant  Shipping  Act,  would 
deserve  attention.     Part  IX.  determines  the  limitation  of  liability 
of  shipowners,  but  the  last  clause  runs  as  follows: — *'  Nothing 
in  the  ninth  part  of  this  Act  contained  shall  be  construed    ... 
to  extend  to  any  British  ship  not  being  a  recognized  British  ship 
within  the  meaning  of  this  Act''     However,  in  my  opinion,  the 
judgment  I  ought  to  pronounce  depends  on  very  simple  considera- 
tions, and  upon  facts  which  I  shall  presently  state.     It  appears,  in  Facts  of  the 
this  case,  that  the  vessel  proceeded  against  is  a  Belgian  vessel,  ^^^' 
that  the  ship  injured  was  British  owned,  and  the  owners  of  the 
cargo  on  board  her,  who  are  also  suing,  are  French.     It  would 
be,  I  think,  a  very  difficult  matter  if  the  Court  were  under  the 
obligation  of  deciding  whether  the  statute  applied  to  the  British 
shipowner  and  not  to  the  French  owner  of  the  cargo,  and  other 
questions  of  this  description.     The  prayer  on  behalf  of  the 
Duchesse  de  Brabant  is,  that  the  Court  should  pronounce  that 
the  owner  and  the  bail  given  on  his  behalf  are  not  liable  to 
answer  for  or  make  good  the  damage  and  losses  sued  and  pro- 
nounced for  in  this  cause  to  an  extent  beyond  the  value  of  the 
barque,  the  Duchesse  de  Brabant,  and  her  freight.    The  prayer 
on  the  other  side  is,  to  pronounce  that  the  owner  of  the  barque 
and  his  bail  are  liable  to  make  good  the  full  amount  of  the 
damaore  sustained.    The  action  was  commenced,  and  bail  seems  Bail  waa  given 
to  have  been  given,  perhaps  without  much  consideration,  for  the  the^arueof'' 
whole  amount  of  the  action,  and  without,  perhaps,  taking  pains  b^^.p  »nd 
to  inquire  what  was  the  value  of  the  ship  and  freight  proceeded 
against,  or  what  was  the  amount  of  the  damage  that  had  actually 
been  done.   It  would  have  been  perfectly  competent  to  the  owners 
of  the  vessel  proceeded  against  to  have  said,  ''  We  will  bring  in 
the  freight  and  we  will  have  the  value  of  the  vessel  ascertained 
by  appraisement,  and  we  will  give  bail  to  that  extent,  and  no  fur- 
ther."  The  Court,  according  to  its  ordinary  practice,  would,  under 
these  circumstances,  have  released  the  ship  from  the  arrest  under 
which  it  remained.    The  important  question  which  the  Court  has 
to  ask  itself  is  this,  whether,  from  the  mere  fact  of  bail  having 
been  given  for  the  full  amount  of  the  action,  the  Court  is  to  con- 
sider the  bail  as  bound  to  the  full  extent,  or  merely  as  in  ordinary 
cases  to  the  value  of  the  ship  and  freight  which  has  been  earned 
on  the  voyage  ?   I  apprehend  it  would  be  attended  with  very  great 
s.  T 
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But  it  cannot 
be  enforced 
beyond  tbe 
amount  of  the 
▼alue  of  ship 
and  freight 


inconvenience  if  the  Court  were  always,  on  occasions  like  these, 
to  require,  before  the  bail  was  given,  that  the  value  of  the  ship 
and  freight  proceeded  against  should  be  accurately  ascertained ; 
and  there  have  been  many  cases  cited  at  the  bar  where,  bail 
having  been  given  for  a  larger  amount  than  the  value  of  the 
property,  the  amount  has  been  reduced.  I  take  it  for  granted, 
for  the  purpose  of  the  present  argument,  that  in  all  those  cases 
the  property  was  British,  and  therefore  it  was  known  that 
nothing  could  be  recovered  beyond  the  value  of  the  ship  and 
freight;  but,  though  this  be  so,  it  appears  to  me  not  to  affect 
the  real  merit  of  the  question,  as  to  whether  the  bail  ought  to  be 
reduced  to  the  value  of  the  ship  and  freight  I  think  I  should 
impose  a  very  unjust  measure  if  I  were  to  hold,  in  a  case  where 
bail  has  been  given  to  a  larger  amount,  that  the  party  is  bound 
to  that  full  extent,  and  not  merely  to  the  value  of  the  ship  and 
freight.  I  think  I  am  bound  in  this  case  to  reduce  the  amount 
of  the  bail  to  the  value  of  the  ship  and  freight  There  are  many 
difficult  questions  which  have  been  raised  in  argument,  upon 
which  I  pronounce  no  opinion  on  the  present  occasion — it  will  be 
time  to  consider  them  when  they  arise.  I  decide  this  case  on 
the  common  ground  that  the  bail  ought,  in  justice  and  equity, 
and  according  to  the  practice  of  this  Court,  to  be  considered  as 
bail,  not  for  the  amount  of  damage  done,  but  for  the  value  of 
the  ship  and  freight  proceeded  against,  and  upon  that  ground  I 
reject  the  prayer  of  the  owner  of  the  Jason. 

The  Admiralty  Advocate : — Does  the  Court  make  any  order 
as  to  costs  I 

By  the  Court  : — I  think  it  is  a  case  for  costs. 

F.  Clarksan,  proctor  for  the  Jason. 


NichoU  for  the  Duchesse  de  Brabant 


THE  STANDARD. 


267 
1857. 

Nvcember  13. 


THE  STANDARD,  N.  Bridges,  Master. 
Ship — Charter-party — Bottomry  Bond"  -Freight, 

T.  chartered  a  ship,  then  on  an  outward  voyage,  to  load  a  cargo  at  a  port  of  Cuba 
for  London,  agreeing  that  his  agent  should  make  such  advances  at  Cuba  as  he 
might  think  the  ship  required.  The  master  gave  a  bottomry  bond  on  ship  and 
freight  before  she  reached  Cuba.  Certain  sums  were  advanced  by  charterer's 
agent  at  Cuba.  Ship  was  arrested  at  suit  of  bondholder  in  London.  T. 
brought  in  freight  less  the  sums  so  advanced  at  Cuba : 

Held,  that  such  sums  having  been  paid  in  pursuance  of  a  oontract;  the  payment 
was  a  good  one,  and  that  the  charterer  was  entitled  to  deduct  the  amount  from 
the  gross  freight 

IN  April,  1856,  this  vessel,  being  then  on  a  voyage  to  a  port  in 
the  West  Indies  with  cargo,  was  chartered  by  Mr.  Tyrie 
to  proceed,  after  having  discharged  her  said  outward  cargo,  to 
Barra^oa,  in  Cuba,  and  there  load  a  cargo  of  timber  on  his 
account  The  charter-party  stipulated  that  Mr.  Tyrie's  agent  at 
Barragoa  should  advance  600  dollars  to  the  master,  and  any 
other  sum  he,  the  agent,  might  consider  the  ship  required ;  Bar- 
ra^oa  being  a  port  at  which  the  owner  had  no  agent  or  corre- 
spondent Before  reaching  Barra^oa,  the  vessel  put  into  St 
Thomas,  where  some  repairs  were  executed,  and  a  bottomry 
bond  on  ship  and  freight  was  granted  by  the  master  on  10th 
October,  1866.  On  the  19th  the  vessel  reached  Barragoa,  and, 
in  pursuance  of  the  charter-party,  the  charterer's  agent  there 
advanced  to  the  master  for  the  ship's  account  certain  sums  of 
money.  When  the  vessel  reached  London  she  was  arrested,  as 
was  also  her  cargo  for  the  freight,  at  the  suit  of  the  bondholder. 
The  sum  secured  by  the  bond,  with  a  maritime  premium  of  26 
per  cent,  was  617/.  18^.  4d.  There  were  also  actions  against 
the  ship  and  freight  for  wages  and  towage.  Mr.  Tyrie  brought 
into  Court  76/.  11^.  3d.  as  the  net  balance  of  the  freight,  his 
account  stating  the  gross  freight  at  487/.  10«.,  from  which  he 
claimed  to  deduct  360/.  ds.  3cf.,  advanced  at  Barragoa,  in  ac*- 
cordance  with  the  terms  of  the  charter-party ;  a  premium  of  in- 
surance thereon,  38/.  12«.  6^.;  and  12/.  for  broker's  commission 
on  chartering  the  vessel.  The  bondholder,  on  the  other  hand,  as 
the  proceeds  in  the  registry  amounted  only  to  366/.  18s.  7d.,  and 
were,  therefore,  wholly  insufficient  to  meet  his  bond,  inde- 
pendently of  the  claim  for  wages  and  towage,  prayed  the  Court 
to  order  the  balance  of  the  freight,  amounting  to  410/.  I8s.  9^., 
to  be  brought  into  the  registry,  and  to  direct  a  monition  to  issue 
against  Mr.  Tyrie  accordingly. 

t2 
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1857.  Addams  for  the  bondholder. 

November  13. 


Deane  for  the  charterer. 


Judgment. 


Bottomry 
bond  on  ship 
mnd  freight. 


Freight 
brought  in, 
less  the  sums 
advanced  at 
Cuba, 


in  pursuance 
of  the  charter- 
party. 


A  party  is 
bound  to  fulfil 
his  contract 
unless  stopped 
by  the  au- 
thority of  a 
competent 
Court 


Dr.  Lushinoton  : — This  is  an  apph'cation  on  behalf  of  the 
holder  of  a  bottomry  bond,  which  has  been  pronounced  yalid,  to 
direct  further  payment  on  account  of  freight  which  is  liable  under 
the  bottomry  bond.    The  bond  was  giyen  at  St.  Thomas  for  the 
voyage  thence  to  port  or  ports  in  Cuba,  and  so  to  London,  on 
ship  and  freight  at  26  per  cent,  maritime  interest.    The  ship 
was  arrested  in  London  at  the  suit  of  the  bondholder,  and  a  sum 
of  76/.  1  Is,  3d.  on  account  of  freight  brought  in,  and  this  is 
alleged  to  be  the  whole  that  is  due.     The  charterer,  being  now 
called  upon  to  give  an  account  of  freight  in  his  hands,  says,  "  I 
made  payments  in  the  island  of  Cuba  to  the  amount  of  the  dif- 
ference, and  that  under  the  obligation  of  the  terms  of  the  charter- 
party.''    The  question  is,  is  such  payment  a  fair  deduction  ?     It 
is  not  merely  that  such  sum  was  paid  in  Cuba,  but  that  it  was  so 
paid  in  pursuance  of  a  prior  agreement  contained  in  the  charter 
party.     It  is  clear  that  when  freight  is  included  in  a  bottomry 
bond,  any  portion  of  the  freight  which  has  been  paid  anterior  to 
the  date  of  the  bond  is  not  subject  to  it    But  the  important  point 
here  is?  whether  an  advance,  which  is  contracted  by  the  charter- 
party  to  be  made  on  account  of  freight  hereafter  to  be  earned, 
ought  not  to  be  made  in  accordance  with  the  terms  of  the  charter- 
party,  unless  the  party  is  estopped  from  carrying  out  his  con- 
tract by  any  proceedings  in  a  Court  of  Justice ;  and  if  so  made, 
whether  it  ought  not  to  stand  as  a  good  payment,  and  so  &r 
reheve  the  charterer.     I  will  take  the  case  of  a  ship  arriving  in 
this  country,  and  where  the  freight  is  to  be  paid  to  a  third  party; 
and  I  will  suppose  that,  prior  to  the  authority  of  this  Court  being 
invoked,  the  freight  has,  in  accordance  with  the  terms  of  the 
charter-party,  been  paid  over ;  I  apprehend,  then,  that  would  be 
a  perfectly  valid  payment.     Of  course,  if  the  freight  had  been 
arrested  by  authority  of  this  Court,  that  would  be  a  different 
thing.     In  a  case  recently  decided  at  Common  Law,  it  was  held 
that  the  payment  of  money  into  this  Court,  under  the  authority 
of  the  Court,  was  a  good  payment.     But,  if  the  freight  had  not 
been  arrested  by  authority  of  this  Court,  then  the  person  entitled 
to  receive  the  freight  would  have  a  right  of  action  to  enforce  the 
payment  thereof.     A  party  entering  into  a  contract  is  bound  to 
fulfil  the  terms  of  that  contract,  unless  he  is  stopped  by  a  com- 
petent Couit ;  and  I  am  of  opinion  that  if  the  amount  of  freight 
to  grow  due  was  by  agreement  to  be  paid  by  anticipation  in  the 
island  of  Cuba,  the  charterer  was  bound  to  pay  such  freight  in 
the  island  of  Cuba,  unless  stopped  by  legal  proceedings.     It  ap- 
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pears  to  me  that  this  is  a  payment  out  of  Court,  and  that  the        1867. 

party,  by  paying  the  freight  in  the  island  of  Cuba,  fulfilled  the  — ^ 

contract  which  he  ought  to   have  fulfilled,  and  which  he  was  The  advance  at 

1  !•  T  u  Cuba  was  m 

bound  to  fulfil,  unless  stopped  by  legal  authority.     1  am  there-  pursuance  of 
fore  of  opinion,  that  it  is  not  competent  to  the  bondholder  now  *cqu"J^*^V"^ 
to  call  on  the  charterer  to  pay  the  freight  over  again.     With  re-  charterer  to 
spect  to  the  remaining  sum  of  12/.,  which  is  charged  for  broker-  ^^**®*^«°'- 
age  in  this  country,  I  shall  direct  it*  to  be  brought  into  Court ; 
but  I  shall  not  give  costs. 

Rothery^  proctor  for  bondholder. 
Bathurst  for  the  charterer. 


THE  ROYAL  ARCH,  W.  A.  Kbnnby,  Master. 

Bottomry  Bond — Agreement  to  postpone  Payment — Mort- 
gagees— Part  Owner, 

A  bottomry  bond  given  by  the  master,  with  the  consent  of  the  owner,  upon  a 
British  ship,  lying  in  a  British  port,  for  a  new  voyage,  cannot  be  sued  upon 
in  the  High  Court  of  Admiralty ;  but  it  is  otherwise,  if  the  ship  was  lying  in 
a  foreign  port. 

A  bond  may  be  given,  though  money  has  not  actually  been  advanced,  to  a  person 
who  has  pledged  his  own  credit  for  the  expenses  incurred. 

No  particular  rate  of  interest  is  essential  to  a  bottomry  bond,  though,  when  the 
ordinary  or  a  low  rate  of  interest  is  taken,  it  raises  a  suspicion  that  sea  risk 
was  not  intended,  and  sea  risk  is  essential  to  the  jurisdiction  of  the  Court. 

The  consent  of  a  managing  part-owner  to  a  bottomry  bond  binds  his  co-owners, 
and  is  strong  evidence  of  the  necessity  of  the  bond. 

A  bottomry  bond  is  entitled  to  priority  of  payment  over  a  mortgage  during  the 
voyage  for  which  the  bond  was  executed ;  but  when  due,  should  be  enforced  within 
reasonable  time,  and  a  voluntary  agreement  on  the  part  of  the  holder  to  post- 
pone payment  under  it  alters  its  character  totally,  and  substitutes  a  contract, 
over  which  the  Admiralty  Court,  at  least,  has  no  jurisdiction. 

Where  the  interests  are  distinct,  separate  bails  should  be  given. 

A  British  ship,  owned  at  Liverpool,  Nova  Scotia,  terminated  at  New  York  a  voyage 
from  Glasgow ;  being  in  need  of  repair,  her  master,  with  the  consent  of  her 
managing  part  owner,  gave  a  bottomry  bond,  payable  at  New  York  on  her 
return  to  a  port  of  discharge  in  the  United  States  or  British  North  America. 
After  the  termination  of  such  contemplated  voyage,  the  bondholder  agreed 
with  the  same  managing  part  owner  to  postpone  the  payment  of  the  bond  till 
after  the  conclusion  of  a  subsequent  voyage  and  her  arrival  at  a  port  of  dis- 
charge as  before,  the  bond  to  remain  a  lien  on  the  ship;  such  voyage  was 
also  performed,  and  on  the  ship  reaching  Liverpool,  in  England,  in  prosecu- 
tion of  a  further  voyage,  she  was  arrested  by  warrant  of  the  Court ;  the 
validity  of  the  bond  and  agreement  was  contested  by  the  mortgagees  of  three- 
fourths  and  the  owner  of  one-fourth  of  the  ship :  Held,  that  the  bond  was  ori- 
ginally good,  but  the  holder  could  not  now  sue  upon  it  in  this  Court,  or  upon 
the  agreement. 

THIS  was  a  question  of  the  validity  of  a  bottomry  bond  and 
an  agreement  of  a  subsequent  date  to  postpone  payment 
thereof.  The  circumstances  sufficiently  appear  on  the  face  of 
the  documents  and  in  the  judgment. 
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bond  dated 
"  New  York, 
6th  February, 
1856." 


The  bond  was  in  the  foUowing  terms : — 

''  United  States  of  America* 

''  Know  all  men  by  these  presents  that  I,  WiUiam  A.  Kenney^ 
roaster  of  the  British  barque  Royal  Arch,  built  in  the  year  1856  at 
Liverpool,  in  the  province  of  Nova  Scotia,  of  the  burden  of  430 
tons  British  or  thereabouts,  owned  by  Archibald  J.  Campbell, 
Colin  Campbell  and  Sylvanus  Morton,  merchants,  residing  in 
Liverpool  aforesaid,  am  held  and  firmly  bound  to  Mahlon  Vail, 
of  the  city  of  New  York,  in  the  said  United  States,  merchant, 
his  certain  attorney  or  attorneys,  executors,  administrators  or 
assigns,  in  the  sum  of  8,000  dollars,  lawful  money  of  the  said 
United  States,  to  which  payment  well  and  truly  to  be  made  I 
bind  myself,  my  heirs,  executors,  administrators  and  assigns 
firmly  by  these  presents.  Sealed  with  my  seal  and  dated  in 
said  city  of  New  York  this  6th  day  of  February,  1866. 

''  Whereas  the  said  barque  Royal  Arch,  under  the  command 
of  the  above-bounden  William  A.  Kenney,  departed  from  the 
port  of  Glasgow,  in  Scotland,  on  or  about  the  29th  October  last 
past,  bound  to  the  port  of  New  York,  laden  with  a  cargo  of 
general  merchandise,  the  freight  of  which  was  to  become  due 
and  payable  on  delivery  at  said  port :  And  whereas,  in  the  due 
prosecution  of  her  said  voyage,  the  said  barque  Royal  Arch  was 
struck  by  a  fearful  sea,  which  started  cutwater,  doing  other 
serious  damage,  and  also  suffered  other  serious  damage  in  vio* 
lent  gales  and  dangerous  seas,  and  on  or  about  the  21st  De- 
cember arrived  at  her  destined  port  and  earned  her  freight : 

''And  whereas,  to  repair  the  said  damage,  it  became  indis- 
pensable that  she  should  undergo  extensive  repairs  in  order  to 
render  her  seaworthy  and  fit  to  undertake  a  voyage  to  the  port 
of  Glasgow  aforesaid,  whither  she  is  now  bound  : 

''  And  whereas,  to  pay  said  repairs,  together  with  port  and 
other  charges  incident  to  his  contemplated  voyage,  heavy  expenses 
were  unavoidably  incurred  :  And  whereas  the  said  master  had 
not  funds  sufficient  to  pay  the  expenses  necessarily  incurred  as 
aforesaid;  for,  after  using  the  money  collected  from  inward 
freight,  a  laige  sum  remained  unpaid,  which  he  the  said  master 
could  not  raise  on  his  own  personal  credit  or  that  of  the  owners 
of  tlie  said  barque  or  otherwise,  except  by  bottomry  : 


''  And  whereas  in  this  emergency  the  said  William  A.  Kenney 
made  application  to  the  above-named  Mahlon  Vail  for  supply  of 
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the  funds  indispensable  to  the  repairs  and  expenses  aforesaid,  1857. 
who  agreed  to  make  the  said  advances  on  condition,  for  his  se-  ^•'^^"^  ^^' 
cority  in  so  doing,  and  for  legal  interest  of  the  State  of  New 
York,  from  the  date  of  these  presents  till  paid,  to  take  a  bot- 
tomry bond  upon  the  said  vessel,  her  tackle,  apparel  and  furni- 
ture, in  the  manner  hereinafter  mentioned,  with  this  express 
proviso,  that  the  said  W.  A.  Kenney  should  obtain  consent  to 
his  so  doing  of  the  above-named  Archibald  J.  Campbell,  acting 
owner  of  the  said  barque  :  Accordingly  the  said  W.  A.  Kenney 
sent  a  telegraphic  message  to  the  said  effect,  and  by  telegraph 
the  said  Archibald  J,  Campbell  authorized  the  execution  of  tiie 
bottomry  bond  required : 

"  And  whereas  the  said  Mahlon  Vail  has  accordingly  made 
the  said  advances  for  the  purposes  aforesaid,  amounting  to  the 
sum  of  4,000  dollars  lawful  money  as  aforesaid  :  And  the  said 
barque  is  now  in  a  fit  condition  to  prosecute  her  voyage  to 
Glasgow,  and  intends  to  put  to  sea  with  all  possible  dispatch : 

**  For  the  security  of  the  said  Mahlon  Vail  for  the  payment  of 
the  said  sum  of  4,000  dollars,  and  for  interest  thereon  as  afore- 
said till  paid,  I  the  said  William  A.  Kenney,  master  aforesaid,  in 
consideration  of  the  premises,  and  by  virtae  of  my  power  and 
authority  as  master,  and  by  express  authority  of  Archibald  J. 
Campbell,  acting  owner  as  aforesaid,  have  mortgaged,  hypothe- 
cated, pledged  and  assigned,  and  by  these  presents  do  mortgage, 
hypothecate,  pledge  and  assign  over  to  the  said  Mahlon  Vail,  his 
executors,  administrators  or  assigns,  or  to  his  order  indorsed 
hereon,  the  said  British  barque  Royal  Arch,  her  tackle,  apparel 
and  furniture,  boats  and  all  appurtenances,  for  the  security  of  the 
said  Mahlon  VaU  in  the  premises,  and  to  be  put  to  no  other  use 
or  purpose  whatever  until  the  payment  of  ^he  said  sum  of  4,000 
dollars  and  interest  as  aforesaid  be  justly  and  fully  made,  accord- 
ing to  the  conditions  hereinafter  expressed.  And  the  condition 
of  this  obligation  is  such,  that  if  the  said  William  A.  Kenney  or 
the  said  Archibald  J.  Campbell,  their  heirs,  executors  or  admi- 
nistrators, shall  and  do  well  and  truly  pay,  or  cause  to  be  paid, 
to  the  said  Mahlon  Vail,  his  certain  attorney,  attorneys,  execu- 
tors, administrators  or  assigns,  or  to  his  order  indorsed  hereon, 
the  aforesaid  sum  of  4,000  dollars,  with  interest  as  aforesaid  till 
paid,  on  or  before  the  expiration  of  five  days  next  after  the 
arrival  of  the  said  barque  Royal  Arch  in  a  port  of  discharge  in 
the  United  States,  or  in  a  port  of  discharge  in  any  of  the  British 
provinces  of  North  America,  to  one  of  which  the  said  master 
hereby  binds  himself  to  return  in  and  with  the  said  barque  direct, 
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or  via  a  port  in  the  West  Indies,  from  the  port  of  Glasgow,  in 
such  manner  that  the  full  amount  due  shall  be  provided  and 
paid  in  New  York  aforesaid,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 


Agreement  to 
postpone  pay- 
ment dated 
29th  May, 
1856. 


''  In  witness  whereof,  I,  the  said  William  A.  Kenney,  have 
signed  and  set  my  seal  to  three  bonds,  all  of  the  same  tenor  and 
date,  one  of  which  being  accomplished,  the  others  to  be  void, 
and  of  no  effect. 

"  W.  A.  Kenney,  Master  of  barque  Royal  Arch. 
"  Signed,  sealed  and  delivered  in  the  presence  of." 

Agreement  for  the  extension  of  time  of  payment  of  bond  : — 
**  Know  all  men  by  these  presents,  that  whereas  the  sum  of  4,000 
dollars  and  interest,  secured  by  a  certain  bottomry  bond  on  the 
British  barque  Royal  Arch,  which  bond  bears  date  at  the  city  of 
New  York  on  the  5th  day  of  February,  1856,  and  is  made,  exe- 
cuted and  delivered  to  Mahlon  Vail,  is  payable  on  or  before  the 
expiration  of  five  days  next  after  the  arrival  of  the  said  barque  at 
a  port  of  dischai^e  in  the  United  States,  or  at  a  port  of  discharge 
in  any  of  the  British  provinces  of  North  America ;  and  whereas 
the  said  barque  has  arrived  at  the  port  of  New  York  as  a  port 
of  discharge,  and  whereas  it  is  mutually  agreed  that  the  time  for 
the  payment  of  the  monies  secured  by  the  said  bottomry  bond 
shall  be  extended  :  now,  therefore,  this  agreement  witnesseth 
that  it  is  mutually  covenanted  by  and  between  the  said  Mahlon 
Vail,  holder  of  the  said  bottomry  bond,  and  Archibald  J.  Camp- 
bell, Colin  Campbell  and  Sylvanus  Morton,  owners  of  the  said 
barque,  and  William  A.  Kenney,  master  of  the  said  barque,  that 
the  time  of  the  payment  of  the  monies  secured  by  the  said  bot- 
tomry bond  shall  be  extended  until  five  days  next  after  the 
arrival  subsequent  to  this  date  of  the  said  barque  at  a  port  of 
discharge  in  the  United  States  or  at  a  port  of  discharge  in  any 
of  the  British  provinces  in  North  America,  excepting  her  present 
trip  to  Liverpool  in  Nova  Scotia ;  and  that  the  said  bottomry 
bond  shall  continue  and  remain  a  lien  on  the  said  barque  for  the 
repayment  of  the  said  sum  of  money,  together  with  interest 
thereon,  as  provided  in  the  said  bottomry  bond,  to  the  time  of 
payment. 

"  In  testimony  whereof  we  have  hereunto  set  our  hands  and 
seals,  in  duplicate,  the  29th  day  of  May,  1856. 

"  Mahlon  Vail. 
''  Arch.  J.  Campbell,  for  self  and 

other  owners. 
"  W.  A.  Kenney." 
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This  bond  and  agreement  were  opposed  by  the  mortgagees        1857. 
of  three-fourths  of  the  ship  owned  by  Archibald  John  Campbell  .^'^^^^  ^^' 
and  Colin  Campbell,  and  by  Sylvanus  Morton  the  owner  of  the 
remaining  fourth. 

The  case  was  argued  on  the  7th  of  August,  1867,  in  sittings 
after  Trinity  Term,  by — 

Addams  and  Spinks  for  the  bondholder ;  and  by 

Dearie  and  Tristram  for  the  mortgagees  and  part  owner. 

The  Court  now  gave  judgment. 

Dr.  Lushington  : — The  ship  proceeded  against  in  the  case  Judgment, 
was  built  at  Liverpool,  in  Nova  Scotia,  and  owned  by  Archibald 
and  Colin  Campbell  together  with  Sylvanus  Morton,  all  mer- 
chants resident  in  Nova  Scotia.     On  the  5th  February,  1856, 
the  bond  sued  upon  was  executed  at  New  York  by  the  master 
in  favour  of  Mahlon  Vail,  a  merchant  in  New  York,  for  the  sum 
of  4,000  dollars.    The  bond  states  that  the  vessel  being  bound  Purport  of  the 
from  Glasgow  to  New  York  met  with  damage,  but  reached  New  ^°^ 
York  on  the  21st  December;    it  then  further  sets  forth  that 
repairs  were  necessary  to  fit  her  for  a  voyage  to   Glasgow, 
whither  she  was  then  bound.    This  was  an  entirely  new  voyage, 
originating  in  New  York.     It  is  then  recited  that  the  inward 
freight  had  been  applied  in  part  payment  of  the  expenses  of 
repair  and  outfit,  but  that  a  balance  was  due,  which  the  master 
could  not  raise  on  the  credit  of  himself  or  owners.     Mr.  Vail 
agreed  to  make  the  advances  by  way  of  bottomry  for  the  legal 
interest  of  the  State  of  New  York,  on  the  consent  of  Uie 
acting  owner  being  first  obtained.    The  money  was  to  be  paid 
five  days  after  the  arrival  of  the  vessel  at  the  port  of  discharge 
in  the  United  Stales,  or  British  North  America,  whither  the 
master  was  bound  to  proceed ;  the  money  to  be  paid  in  New 
York.    Such  are  the  contents  of  the  bond.     It  is  contrary  to  usage  Its  peculiar 
that  ordinary  interest  only,  if  such  be  the  meaning,  should  be  *rov^°on8*^ 
paid  upon  a  bottomry  bond.     It  is  not  usual  so  to  advance  upon 
a  new  voyage  and  a  return  voyage.    These  facts  give  rise  to  the 
conjecture  that  there  must  have  been  peculiar  circumstances  to 
occasion  such  a  transaction ;  but  the  facts  are  not  controverted. 
The  ship  proceeded  to  Glasgow,  and  returned  to  New  York  in 
May,  1856,  and  the  bond  then  became  due.    The  next  step  in  Subsequent 
this  case  is,  as  far  as  I  know,  without  precedent ;  all  the  parties  JS«tpone"the 
enter  into  an  agreement  to  postpone  the  payment  until  after  the  payment  of 

bond. 
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Separate  bails 
ought  to  have 
been  given  for 
mortgagees 
and  part  own- 
ers, their  inte- 
rests being 
different. 


Was  the  bond 
invalid  ab 
initio  t 


It  was  au- 
thorized by  the 
managing 
owner. 


arrival  of  the  ship,  after  a  new  voyage,  at  a  port  of  dischai^  ia 
the  United  States  or  British  provinces  in  North  America,  except 
her  present  trip  to  Liverpool  in  Nova  Scotia,  the  lien  to  remain. 
The  vessel  then  went  to  Liverpool  in  Nova  Scotia,  then  to  a 
port  in  the  West  Indies,  then  to  Liverpool  in  Nova  Scotia;  then 
to  Shediac  in  North  America,  under  a  new  charter,  thence  to 
Liverpool  in  England,  where  she  arrived  on  the  4th  November, 
1856,  and  was  arrested  by  warrant  from  this  Court  whilst  in  that 
port.     Looking  at  the  agreement,  it  appears  to  me  that  this 
course  of  proceeding  was  not  contemplated  by  this  instrument; 
on  the  contrary,  the  arrival  of  the  vessel  in  North  America  from 
the  West  Indies  is  the  period  when  the  money  was  to  be  paid. 
The  charter  at  Shediac  and  the  voyage  to  England  are  both  be- 
yond the  terms  of  the  agreement,  and  so  is  the  arrest  at  Liver- 
pool, in  England,  for  the  money  was  to  be  due  in  North  America 
or  the   United  States,  and  by  the  bond  was  to  be  paid  at 
New  York.    What  may  be  the  effect  of  these  circumstances 
is  another  matter,  but  of  these  facts    I    can    find    no  ex- 
planation.    I  must  now  notice  the  proceedings  in  this  cause. 
The  warrant  was  taken  out  on  the  4th  November,  1856,  and 
all  the  defaults  granted.      On  the   14th  January,  an  appear- 
ance was  given  on  behalf  of  the  Messrs.  Black,  as  mortgagees 
of  three-fourths,  and  on  behalf  of  Sylvanus  Morton  as  owner 
of  one-fourth,  and  the  bond  Is  opposed  on  behalf  of  these 
two  parties.     Messrs.  Archibald  and  Colin  Campbell,  the  owners 
of  three  parts  of  the  ship,  do  not  appear  in  the  cause,  but  it  is 
said,  that  they  have  sold  their  interest  in  the  ship.     Bail  to 
answer  the  action  was  given  on  the  7th  March.     It  is  possible 
that  the  grounds  of  opposition  to  this  bond  may  not  be  equally 
available  to  these  two  opponents.    The  mortgagees  may  have  a 
case  which  it  is  not  competent  to  Mr.  Morton,  a  part  owner,  to 
set  up.     I  do  not  say  this  is  so,  but  the  mortgagees  and  owners 
have  necessarily  different  interests,  and  therefore  it  behoves  the 
Court  to  look  narrowly  to  all  the  objections  raised.     And  here, 
to  prevent  inconvenience  in  future  cases,  I  deem  it  right  to  ob- 
serve that  I  thiok  it  is  very  doubtful,  where  the  interests  are  so 
distinct,  whether  bail  should  be  taken  in  this  form,  and  not  se- 
parately.    First,  it  is  alleged  that  the  bond  was  aA  initio  invalid. 
This  objection  is  available  to  both  classes  of  opponents.     I  pro- 
ceed to  examine  the  alleged  iacts  upon  which  it  is  said  that  the 
bond  was  originally  invalid.     It  is,  however,  necessary  to  bear 
in  mind  that  this  is  not  the  simple  case  of  a  master  executing  a 
bottomry  bond,  but  the  case  of  an  owner  expressly  authorizing 
the  execution  thereof.    Though  the  fact  of  the  owner  authorizing 
the  execution  of  the  bond  is  admitted,  it  is  said  that  such  an 
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aathorization  was  compulsory,  and  not  voluntary.    What  is       1857. 
meant  by  compulsion  in  such  a  case  as  this  ?    Not  that  the  act    ^'"^'^^^^^ 
is  contrary  to  the  wishes  of  him  who  authorizes  it,  for  any  act 
whereby  a  man  binds  his  property  may  be  of  that  character;  but 
that  an  illegal  and  unjust  compulsion  has  been  used :  whether 
that  were  so  must  depend  on  all  the  circumstances  of  the  case, 
which  I  have  now  to  consider ;  but  I  must  observe,  that  when 
once  it  has  been  proved  that  a  man  has  given  his  sanction  to  an 
act,  the  proof  that  it  was  done  by  undue  compulsion  must  be  There  was  no 
dear  and  decisive ;  otherwise  the  security  of  ordinary  transactions  piUfUnT^' 
would  be  most  mischievously  impaired.    The  alleged  compulsion 
is,  that  Mr.  Vail  having  made  advances  without  a  promise  that 
a  bottomry  bond  should  be  given,  resorted  to  the  law  of  New 
York,  which  gave  him  power  to  detain  the  vessel.    This  argu* 
ment  falls  to  the  ground  if  there  was  a  promise  or  understanding 
for  bottomry,  which  I  will  examine  presently ;  but  eved  if  that 
were  not  so,  in  the  present  case  the  transaction  has  been  recog- 
nized over  and  over  again  by  Mr.  A.  Campbell.     I   proceed 
further  to  consider  what  effect  is  to  be  ascribed  to  the  fact  of  the 
owner  of  a  ship  authorizing  the  execution  of  a  bond,  or  signing 
it  himself.     Nothing  very  distinct  is,  so  far  as  I  know,  to  be 
found  in  the  books,  applicable  to  this  head,  and  for  many  rea* 
sons.     Bottomry  bonds  were  usually  given  during  voyages  by 
the  master,  without  the  cognizance  of  the  owner,  and  in  cases  of 
distress;  borrowing  money  on  bottomry,  with  the  sanction  of 
the  owner,  not  being  the  master,  for  a  new  voyage,  was  of  rare 
occurrence ;  so  rare,  indeed,  that,  it  is  difficult  to  find  an  instance, 
and  still  more  difficult  to  find  any  principle  of  law  distinctly  ap- 
plied by  authority  to  such  cases.    This,  however,  is,  I  think, 
clear,  that  in  all  cases  where,  if  the  facts  be  truly  represented,  a 
bottomry  bond  may  be  lawfully  granted,  the  consent  of  the  The  consent  of 
owners  must^  prima  facie,  be  very  stringent  evidence  that  the  ^^^^Z^toi 
facts  are  true.    To  prevent  mistake,  I  will  repeat  this  proposition  the  esistenee 
in  another  form.    The  want  of  personal  credit,  the  necessity  of  ^  0/1^^ 
defraying  the  expenses  of  repairs  and  outfit  to  complete  the  ^^^^i 
voyage,  the  exigency  occasioned  by  distress  from  wind,  weather 
or  accident,  the  sum  required — all  these  are  circumstances  which 
justify  the  execution  of  a  bottomry  bond ;  and  when  the  owner 
authorizes  the  execution  of  a  bottomry  bond  his  consent  is  yery 
strong  evidence  of  all  these  facts.     It  must  be  presumed  that 
an  owner  would  not  so  consent  save  it  were  to  his  interest  so  to 
do.     Indeed,  by  the  law  as  now  laid  down  by  the  Judicial  Com-  and  such  con- 
mittee,  the  consent  of  the  owner  must  always  be  obtained  where  J^^obTalned*^'' 
it  is  possible  to  communicate  with  him ;  this  was  held  in  a  recent  where  prac- 
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HIGH  COURT  OF  ADMIRALTY. 


1857. 

November  IS. 


Can  a  bond  be 
given  by  the 
master  with 
consent  of 
the  owner  for 
a  new  voyage, 
either  in  the 
port  of  her 
owner  or  in  a 
foreign  port  ? 


The  master, 
with  consent  of 
the  owner, 
cannot  give  a 
bond  on  a 
British  ship 
lying  in  a  Bri- 
tish port  for  a 
new  voyage ; 
at  least  this 
Court  has  no 
power  to  en- 
force such  an 
instrument. 


case  (a)  to  be  so  essential  that  the  bond  was  held  void  for  the 
want  of  such  communication.  Formerly  this  rule  was  not  so 
stringently  applied.  In  Glascott  y.  Lang{b)y  Lord  Chancellor 
Cottenham  declared  that  there  was  no  authority  to  support  such 
a  proposition.  I  must  now  enter  into  other  and  more  intricate 
questions.  The  first  of  these  is,— can  the  master,  with  the 
consent  of  the  owner,  bottomry  a  vessel  for  a  new  voyage, 
and,  if  so,  against  whom  would  such  bond  be  valid,  the  owner 
only,  or  prior  or  subsequent  mortgagees  ?  Again,  under  what 
circumstances  has  this  Court  jurisdiction?  This  vessel  be- 
longed to  Liverpool  in  Nova  Scotia,  her  last  voyage  before  the 
execution  of  this  bond  was  from  Glasgow  to  New  York ;  that 
voyage  was  concluded  before  the  bottomry  bond  was  given,  and 
the  bond  was  given  to  defray  the  expense  of  repair  and  outfit 
necessary  for  a  new  voyage.  The  master  states  that  he  had  a  new 
charter,  and  for  a  new  voyage.  Upon  this  state  of  facts  several 
questions  arise.  First,  is  it  competent  to  the  master  of  a  British 
ship,  with  the  consent  of  the  owner,  to  give  a  bottomry  bond  for 
a  new  voyage  ?  Secondly,  could  that  be  done  if  the  ship  had 
been  lying  at  Liverpool,  in  Nova  Scotia,  the  port  of  her  owner? 
Thirdly,  does  it  make  any  difference  that  the  ship  was  lying  in 
the  port  of  New  York,  a  port  foreign  to  the  owner,  though  at  no 
great  distance  ?  Fourthly,  what  is  the  jurisdiction  of  this  Court 
in  such  a  case  ?  Fifthly,  must  not  the  Court  bear  in  mind  that 
there  are  Acts  of  Parliament  applicable  to  British  ships,  and  that 
they  must  be  considered  as  well  as  the  law  maritime  ?  What  is 
the  principle  applicable  to  such  cases,  and  what  authorities  bear 
upon  the  question  ?  I  have  opened  up  a  very  large  field  for  in- 
vestigation, but  it  may  not  be  necessary  to  pronounce  an  opinion 
on  all  the  points  so  raised,  nor  to  examine  minutely  into  the 
principles  which  may  govern  them.  It  appears  to  me  that,  under 
all  ordinary  circumstances,  it  is  not  competent  to  the  master, 
with  the  consent  of  the  owner,  to  grant  a  valid  bottomry  bond 
upon  a  British  ship  lying  in  a  British  port  for  a  new  voyage, 
such  bond  to  be  suable  in  this  Court.  It  may  be  that  I  might 
put  the  proposition  more  widely,  but  it  is  sufficient  for  the  pre* 
sent  case  to  state  it  with  these  limitations.  I  am  of  opinion  that 
a  bond  such  as  I  have  now  described  would  not  be  valid,  so  as 
to  be  sued  upon  in  the  Admiralty  Court,  and  I  think  so  for  the 
following  reasons: — First,  because  such  a  bond  would  create,  if 
valid,  what  may  be  termed  a  secret  lien  on  the  ship,  without 
what  the  law  would  consider  necessity,  and  the  consequence 
would  be  that  subsequent  bond  fde  mortgagees  might  be  injuri- 


(a)  The  Oriental,  7  Moore,  P.  C.  408. 


(6)  2  Phillips,  321. 
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ously  affected.     In  early  times  such  bonds  would  or  might  be        1857. 
used  to  cover  usurious  transactions ;  fortunately  all  such  useless    ^<wf»»6gr  18. 
restrictions  are  now  removed.     But  at  the  present  time  it  is 
dearly  the  policy  of  the  law  that  no  liens  on  the  ship  should  be 
created  which  do  not  appear  on  the  face  of  the  ship's  papers. 
Now,  whether  this  reasoning  be  good  or  bad,  the  authorities 
show  that  this  Court  has  no  jurisdiction  when  the  bond  is  exe- 
cuted in  the  country  of  the  owner  before  the  beginning  of  a 
voyage.     Contracts  of  bottomry  made  by  the  owners  themselves 
in  this  country,  at  the  beginning  of  a  voyage,  by  the  terms  of 
which  the  ship  is  pledged  as  a  security,  cannot  be  enforced  in 
the  Admiralty  Court  against  the  ship.    In  the  American  Courts,  Though  in  the 
probably,  a  wider  jurisdiction  is  conceded  (a).     And  the  Admi-  and^Bntilh'^* 
ralty  Courts  in  our  North  American  provinces  exercise  a  fuller  North  America 
jurisdiction  than  the  High  Court  of  Admiralty  of  England.   The  Admiralty  may 
reason  seems  to  be  that,  after  the  Revolution  of  1640  broke  out,  l*'^®,*  ^.***" 
there  was  a  great  jealousy  against  the  Ecclesiastical  Courts,  and 
this  was  extended  to  the  Court  of  Admiralty,  and  so  in  Lord 
Holt's  time  its  jurisdiction  was  curtailed ;  whereas,  in  our  North 
American  colonies,  there  were  no  Ecclesiastical  Courts  to  excite 
any  such  jealousy,  and  the  jurisdiction  of  the  Admiralty  remained 
on  its  ancient  footing.     The  next  question  for  consideration  is,  A  British  ves- 
whether  a  British  vessel,  having  completed  a  voyage  to  a  foreign  tomriSl*in  a°^' 
port,  a  new  voyage  being  contemplated,  can  be  bottomried  for  foreign  port  for 
the  expenses  of  repair  or  outfit  with  the  consent  of  the  owners,  wiA^on^nTof 
and  whether  such  a  bond  can  be  sued  upon  in  the  Admiralty  t'^e  owner, 

where  the 

Court.     I  must  observe  that  I  see  little  difference  between  a  usual  circum- 
bond  executed  by  the  owner  himself,  or  by  the  master  with  the  J^jjf" '^bot-'* 
express  authority  of  the  owner.   The  consent  of  the  owner  having  tomry  bond 
been  obtained,  it  appears  to  me  not  necessary  to  inquire  whether  ^^^ 
the  foreign  port  be  or  be  not  within  any  distance  of  his  place  of 
residence.     The  proposition  so  put  is  the  present  case,  divested 
of  other  objections  which  do  not  vary  the  proposition.     I  must 
candidly  confess  I  know  of  no  authority  bearing  directly  upon 
the  question.     Upon  the  best  consideration  I  can  give  this  ques- 
tion, and  assuming  the  ordinary  requisites,  such  as  want  of  credit, 
necessity,  &c.,  to  exist,  I  think  that  such  a  bond  would  ]ye  valid 
against  the  owners,  and  might  be  sued  on  in  this  Court.    There 
appears  to  me  a  reasonable  distinction  between  such  a  bond  and 
a  bond  granted  by  the  owner  himself  in  his  own  country  before 
a  voyage  commences ;  and  I  think  so  because  such  a  bond  on 
bottomry  may  be  supported  upon  the  ordinary  principles  appli- 
cable to  bottomry  bonds.     Take  the  case  of  a  ship  bound  to  a 

(a)  The  Draco,  2  Sumner,  p.  157. 
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HIGH  COURT  OF  ADMIRALTY 


1867. 

Naoember  18. 


The  present 
instrument 
was  originally 
a  ▼alid  bot* 
tomry  bond. 


A  bottomry 
bond  cannot 
be  g^ven  to 
cover  advances 
originally  made 
on  personal 
credit; 


nor  would  the 
liability  of  the 
vessel  to  arrest, 
alone  and  with- 
out other  cir- 
cumstances, 
warrant  a  bond. 


foreign  port  with  no  other  fixed  or  agreed  voyage,  it  being 
intended  that  the  chance  of  the  market  shall  be  taken  for  an  ad- 
vantageous freight ;  she  meets  with  damage,  but  eventually  com- 
pletes her  outward  voyage;  she  is  then  in  want  of  repair  and 
necessaries ;  the  master  and  owner  have  no  credit,  or  not  suflScient 
credit;  why  should  not  money  be  in  this  case  as  validly  advanced 
upon  a  new  voyage?  Could  it  be  reasonably  contended  that 
money  on  bottomry  might  be  advanced  to  bring  the  ship  home, 
which  no  one  can  doubt,  and  yet  not  upon  an  advantageous 
charter  ?  Sure  I  am  that  all  the  principles  on  which  bottomry  is 
founded  would  justify  the  advance  to  bring  the  ship  home,  and  I 
cannot  conceive  why  the  same  reasoning  should  not  be  equally 
applicable  to  a  voyage  to  some  other  port  as  well  as  that  of  the 
owner,  and  more  especially  where  the  vessel  was  employed  in  a 
course  of  trade  in  which  the  voyages  did  not  usually  end  at  the 
port  of  the  owners.  I  feel  conBdent  that,  even  if  it  could  not  be 
truly  said  that  the  necessities  of  commerce  lead  to  this  conclu- 
sion, yet  that  the  interests  of  commerce,  duly  considered,  would 
support  the  opinion  I  have  formed.  If  the  case  which  I  have 
stated  falls  within  the  ordinary  principles  of  bottomry,  then  I 
think  it  may  be  fairly  concluded  that  this  Court  is  entitled  to 
exercise  jurisdiction.  Speaking,  therefore,  of  the  transaction 
generally,  and  reserving  for  further  consideration  all  other  objec- 
tions, I  am  of  opinion  that  a  bond,  executed  according  to  the 
form  of  the  proposition  I  have  stated,  would  be  a  valid  bond 
against  the  owners,  and  capable  of  being  put  in  force  in  a  Court 
of  Admiralty.  It  is  true  that  New  York  is  not  distant  from 
Nova  Scotia,  but  though  distance  may  be  all-important  where 
the  consent  of  the  owner  has  not  been  obtained,  yet,  I  repeat, 
that  I  do  not  think  such  reasoning  applies  to  cases  where  such 
consent  has  been  given.  I  now  proceed  to  consider  in  detail  the 
other  objections  which  may  be  raised  against  the  bond,  or,  which 
is  a  distinct  head,  the  enforcement  of  it  by  this  Court.  Lord 
Stowell  decided  in  the  Augusta {d)y  that  if  money  was  ad- 
vanced or  pecuniary  responsibility  incurred  on  personal  credit, 
such  transaction  could  not  be  converted  into  bottomry  aflter- 
wards ;  though  it  was  competent  to  the  merchant  having  made 
such  advances,  or  having  incurred  such  responsibility,  to  stop 
when  he  thought  fit,  and  require  and  take  a  bond  for  subsequent 
advances  or  responsibility.  Lord  Stowell  also  said  (i)  that  the 
circumstance  of  a  vessel  being  by  the  law  of  the  country  where 
she  was  lying  capable  of  being  arrested  for  a  debt,  incurred  on 
personal  security,  would  not  alone  render  a  bond,  granted  to  pre- 


(a)  1  Dod.  287. 


(6)  Ibid.  288. 
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vent  such  arrest  and  detention,  valid ;  and  he  said  that  in  most        1867. 
parts  of  the  continent  there  existed  a  power  of  arrest  for  debts    ^^^^  ^^' 
incurred  on  account  of  the  ship,  and  consequently  bottomry 
bonds  mighty  if  this  were  sufficient,  be  granted  in  all  cases.     I 
have  not  the  slightest  intention  of  departing  from  the  two  pro- 
positions of  law  which  I  have  just  stated,  but  I  must  observe,  as 
indeed  I  took  an  opportunity  to  do  in  a  former  case  (a),  that 
there  could  hardly  be  a  sti'onger  necessity  for  the  execution  of  a 
bottomry  bond  than  that  a  vessel  might  otherwise  be  arrested, 
and  either  remain  under  detention  or  be  sold ;  and  that,  there* 
fore,  though   in  conformity  with   Lord   Stowell's  authority  I 
should  hold  that  a  bottomry  bond  could  not  be  granted  solely 
to  prevent  arrest,  yet  I  think  that  that,  combined  with  other  cir- 
cumstances, ought  to  be  taken  into  consideration.    I  will  now 
endeavour  to  extract  from  these  proceedings  as  exact  a  state- 
ment of  the  facts  as  I  can  with   reference  to  the  objections 
raised.    The  first  objection  raised  is,,  that  Mr.  Vail  was  agent 
for  the  owners.    This  certainly  was  so,  and  by  the  authority 
of  the  managing  owner  contained  in  the  letter  to  the  master, 
dated  Liverpool  Nova  Scotia,  Nov.  29,  1855;  but  it  is  settled 
law  that  an  agent  may  legally  take  a  bottomry  bond,   and  An  agent  may 
more  especially  he  may  do  so  with  the  sanction  of  the  owner.  {onTry  bond. 
Secondly,  it  was  contended  that  the  bond  could  not  be  sustained 
because  the  ship  was  new  coppered;  that  she  had  never  been 
coppered  before,  and  that,  therefore,  this  was  an  expense  not  for 
repairs,  but  for  improvement.    The  owner  clearly  apprehended 
that  the  coppering  might,  if  not  necessary,  be  expedient,  and  in 
that  same  letter  observes,  that  Mr.  Vail  will  get  it  done  in  time 
for  a  voyage  to  Europe  at  six  months'  credit     I  am  of  opinion 
that  the  validity  of  the  bond  cannot  in  any  degree  be  affected  by 
the  fact  of  the  copper  being  an  improvement  upon  the  former 
condition  of  the  vessel.    The  Court  wiU  never  enter  into  the  in-  The  Court  will 
vestigation  whether  a  little  more  or  less  has  been  done  in  pre-  exainine"what 
paring  a  ship  for  sea,  and  more  especially  when  the  owner  has  ha*  been  done 
sanctioned  it,  and  when  what  was  done  was  requisite  for  the  par-  the^veuei"or 
ticular  voyage  on  which  the  ship  was  to  proceed,  as  I  think  it  is  *^^ 
shown  to  have  been  in  this  case.    Thirdly,  with  respect  to  the  A  bond  given 
bond  having  been  given  when  Mr.  Vail  had  not  actually  advanced  actua!i™ad^^ 
the  money  for  the  repairs,  I  am  of  opinion  that,  as  it  is  shown  vanced  is 
that  Mr.  Vail  made  himself  responsible  for  the  payment  of  the 
bills,  and  had  pledged  his  credit  for  the  payment,  and,  in  fact, 
paid  them  when  due,  such  a  circumstance  cannot  affect  the 
validity  of  the  bond.   Indeed,  the  same  circumstances  have  often 

(fl)  The  Vibilia,  1  W.  Rob.  6. 
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HIGH  COURT  OF  ADMIRALTY. 


1867. 

November  13. 


The  result  of 
the  evidence 
shows  that  the 
advances  were 
made  not  on 
personal  secu- 
rity, but  on  the 
security  of  a 
bond. 


No  improper 
compulsion 
either  on  roas- 
ter or  owners. 


A  low  rate  of 
interest  throws 
suspicion  on 
the  nature 
of  the  instru- 
ment ;  but  if 
tea  risk  is  in- 
curred, the 
Court  has  ju- 
risdiction, 
whatever  the 
rate  of  interest 
may  be. 


occurred  in  other  cases,  and  never  hare  been  considered  to  create 
any  valid  objection ;  the  utmost  effect  attributable  to  such  a  fact 
is,  that  it  might  slightly  affect  the  amount  of  interest  when  the 
account  was  settled.  Fourthly,  a  much  more  important  objec- 
tion, if  founded  in  fact,  is,  that  the  transaction  was  not  originally 
a  bottomry  transaction ;  that  all  the  advances  were  made  or  re- 
sponsibilities incurred  before  a  bottomry  bond  was  required. 
It  is  necessary  to  see  how  the  evidence  stands  respecting  this 
matter.  Mr.  Vail  was  not  the  general  agent  of  the  owners ;  that 
same  letter  of  Nov.  29  states,  "  as  regards  an  agent  I  have  no  one 
particular,  but  should  give  Mr.  Vail  the  preference,  as  I  know 
him,  and  could  get  many  things  from  him  I  could  not  get  from 
parties  who  were  strangers  to  me.  You  had  better  give  the 
business  to  Mr.  Vail  if  he  is  in  New  York;  still,  if  you  can 
make  matters  equally  advantageous  to  me,  you  may  do  as  you 
think  best,  as  I  make  you  the  agent  for  the  vessel."  Mr.  Vail 
had  been  employed  before  to  effect  insurances  on  the  vessel.  In 
this  state  of  things  the  owner  had  no  right  to  expect  that  Mr. 
Vail  would  make  advances,  or  incur  any  personal  responsibility. 
[The  learned  Judge  here  referred  at  some  length  to  the  a6Bda- 
vits  of  Mr.  Vail  and  of  the  master  Kenney,  and  then  proceeded.] 
Now,  looking  at  the  whole  of  this  transaction,  considering  that 
Mr.  Vail  was  not  the  general  agent  of  the  owners,  that  they  had 
no  right  to  expect  credit  from  him,  that  Mr.  Vail's  statement  is 
in  part  corroborated  by  Messrs.  Watson,  that  Mr.  Campbell 
sanctioned  the  execution  of  the  bond  and  has  admitted  its 
validity  over  and  over  again,  that  nothing  is  opposed  to  this 
statement  save  the  affidavit  of  the  master,  I  think  the  proba- 
bilities, as  well  as  the  balance  of  the  evidence,  preponderate  in 
favour  of  Mr.  Vail's  statement,  and  therefore  I  cannot  pronounce 
against  the  validity  of  the  bond,  on  the  ground  that  it  was  not 
originally  a  bottomry  transaction.  Fifthly,  in  the  course  of  the 
argument  it  was  said  that  the  sanction  of  the  owners  to  the 
execution  of  this  bond  was  unduly  obtained  by  compulsion; 
for  reasons  already  stated,  this  objection  cannot  be  supported. 
Sixthly,  there  is  a  peculiarity  in  this  bond  which  I  think  it  is  my 
duty  further  to  notice;  the  stipulation  for  interest  is  confined  to 
the  legal  interest  allowed  by  the  State  of  New  York :  what  that 
legal  interest  is,  or  to  what  transactions  it  is  applicable,  the 
Court  has  no  information ;  so  that,  so  far  as  appears,  there  will 
be  no  premium  at  all  for  maritime  risk,  and  yet  it  is  termed  in 
the  instrument  itself  a  bottomry  bond ;  and  unless  it  be  a  bot- 
tomry bond,  and  maritime  risk  be  run,  this  Court  has  no  juris- 
diction to  enforce  it.  I  must  admit  that  this  part  of  the  trans- 
action is  left  in  great  mystery,  and  is  not  cleared  up,  either  by 
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the  papers  in  the  cause  or  by  the  arjruments  of  counsel.  Let  me  1857. 
consider  how  the  principles  of  law  apply.  It  is  quite  true  that  ^°^^^^^  ^^- 
the  rate  of  interest  is  a  mere  matter  of  agreement,  and  that, 
subject  to  correction  for  any  extortionate  demand,  the  parties 
may  agree  upon  any  rate  of  interest  which  they  may  deem  ex- 
pedient ;  and  if  the  risk  of  the  seas  be  really  incurred,  it  is  no 
matter  how  low  the  rate  of  interest  is ;  but  it  must  be  obvious  to 
all  that  it  is  contrary  to  all  probability  for  a  merchant  to  advance 
money  upon  a  ship,  run  the  risk  of  the  voyage,  and  yet  receive,  if 
the  vessel  perform  her  voyage  in  safety,  no  more  than  common 
interest;  it  is  very  difficult  for  me  to  credit  such  a  state  of  facts. 
I  am  inclined  to  believe — for  I  have  no  sufficient  evidence  to 
warrant  me  in  coming  to  a  legal  conclusion — that  Mr.  Vail  must 
have  had  some  other  security,  by  being  in  possession  of  policies 
of  insurance,  or  otherwise;  indeed  the  letter  of  Mr.  Campbell, 
bearing  date  March  22,  1856,  written  when  the  vessel  was  about 
to  sail  from  Glasgow,  and  desiring  an  insurance  to  be  made  to 
cover  Mr.  Vail's  debt,  supports  this  supposition.  Such  evidence 
strongly  inclines  me  to  suppose  that  Mr.  Vail  had  some  security, 
and  did  not  run  the  risk  of  the  voyage;  but  no  such  averment 
even  is  made  on  the  part  of  the  opponents  to  the  bond,  and  I 
think  I  am  not  justified  in  proceeding  on  conjectures,  however 
probable.  If  the  objection  had  been  deemed  tenable,  it  ought 
to  have  been  raised  in  the  pleadings,  so  that,  if  answerable,  it 
might  have  been  answered.  However  these  facts  may  be,  the 
question  for  the  Court  to  determine  is,  whether  a  bond  denomi- 
nated a  bottomry  bond,  with  ordinary  interest  only,  shall  be 
deemed  void  by  reason  of  there  being  no  premium  expressed. 
If  there  be  a  sea  risk  the  Court  has  jurisdiction,  whatever  be 
the  amount  of  the  interest  agreed  upon ;  the  very  term  "  bot- 
tomry" implies  sea  risk.  A  low  rate  of  interest,  though  it  renders 
risk  improbable,  does  not  prove  the  contrary ;  indeed  the  whole 
tenor  of  the  bond  is  in  favour  of  sea  risk  being  intended.  The 
true  meaning  of  the  bond  must  be  extracted  from  the  bond 
itself,  with  reference,  no  doubt,  to  surrounding  circumstances; 
bat,  save  in  case  of  fraud,  I  should  hesitate  in  receiving  evidence 
to  show  that  the  contract  was  different  from  that  expressed  in 
the  instrument;  and  neither  this  Court  nor  those  of  common  law 
have  looked  with  great  nicety  at  the  wording  of  such  instru- 
ments (a).  After  much  consideration  I  am  of  opinion  that  I  shall 
not  be  justified,  on  account  of  the  low  rate  of  interest  alone,  in 
holding  a  bond  denominated  a  bottomry  bond  to  be  otherwise 
than  it  describes  itself;  and,  therefore,  on  this  ground  I  cannot 

(a)  The  Nelson,  1  Hagg.  Adm.  176  ;  Simondi  v.  Uodgton,  3B.&Ad.58. 
8.  U 
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November  18.    portant  consideration,  for,  if  there  be  really  no  sea  risk  incurred, 

this  Court  has  no  jurisdiction  (a).     For  all  these  reasons  I  have 

come  finally  to  the  conclusion  that  the  bond  was  originally  a  valid 

bottomry  bond.     Seventhly,  it  is  not  necessary  for  me  to  say 

whether  the  bond  would  or  would  not  have  been  valid  without 

the  consent  of  Mr.  Campbell,  the  owner  of  a  moiety,  and  also  the 

Congentof  the   managing  owner;  but,  if  such  consent  were  requisite,  I  think  that 

owoef  binds      ^^  conseut  of  Mr.  Campbell  was  sufficient  to  bind  the  other  part- 

the  other  p«t-  owners ;  it  appears  to  me  that,  in  the  matter  of  sanctioning  a 

bottomry  bond,  which  in  its  nature  depends  upon  the  distress  of 
the  vessel  and  the  want  of  personal  credit,  the  managing  owner 
must,  from  the  necessity  of  the  case,  bind  his  co-owners.      I 
think  that  this,  as  a  general  proposition,  is  true,  because  the 
exigencies  of  the  vessel  will  not  allow  of  time  to  consult  co- 
owners  ;  but  I  think  it  more  especially  true  in  the  present  case, 
where  it  is  left  wholly  uncertain  what  the  interest  of  Mr.  Morton 
The  bond  was    was  at  that  time  in  the  vessel.     The  bond  therefore  being  ori- 
anTdurin^^       ginally  valid,  there  cannot,  I  think,  be  any  doubt,  that  during  the 
contemplated     voyagt  foT  which  it  wos  executed^  it  would  be  entitled  to  priority 
be^entTued"o     ^^  payment  against  a  mortgagee.     Where  money  is  advanced  on 
priority  as         mortgage  of  a  ship,  the  mortgagee  must  always  be  aware  that 
gagee.  he  takes  his  security  subject  to  all  legal  liens,  and  if  he  suflfers 

therefrom,  his  only  remedy  must  be  against  the  owners.    I  regret 

to  think  that  the  most  peculiar  and  difficult  part  of  this  case 

remains  behind,  and  I  now  proceed  to  the  consideration  of  the 

postponement  of  the  payment  of  the  bond,  and  the  legal  effect 

of  such  postponement      It  appears  that  this  vessel  proceeded 

from  New  York  to  Glasgow,  and  that  she  returned  to  New 

York  in  May,  1856,  where,  according  to  the  terms  of  the  bond. 

The  agreement  it  became  payable.     On  May  29,  1856,  the  parties  enter  into  a 

Myment^of  the  ^^^  agreement,  in  which,  after  reciting  the  contents  of  the  bond, 

bond  they  stipulate  that  the  bottomry  bond  shall  continue  a  lien  on 

the  barque,  and  that  the  time  for  payment  shall  be  extended  till 
five  days  after  the  arrival  of  the  barque  at  a  port  of  discharge  in 
the  United  States  or  in  any  of  the  British  provinces  in  North 
America,  excepting  her  present  trip  to  Liverpool  in  Nova  Scotia, 
and  then  upon  any  voyage  to  and  in  the  United  States  or  in  British 
North  America — a  period,  of  course,  of  very  indefinite  duration. 
Before  proceeding  to  the  further  history  of  the  vessel,  let  us  see 
what  took  place  with  respect  to  the  mortgage.  It  appears  from 
the  affidavit  of  Mr.  Black,  one  of  the  mortgagees,  that  the 
Messrs.  Campbell  were  indebted  to  his  firm  2,289/.  8^.  Id,  on 

(a)  The  Atlas,  2  Ilagg.  Adm.  52. 
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June  4,  1856;  that  Colin  Campbell  was  indebted  136/.  85.  Ud.;  1867. 
that  Archibald  Campbell  mortgaged  his  32-64th  shares  in  the  ^o^^^''  ^^' 
Royal  Arch,  to  secure  the  payment  of  2,500/.  currency ;  and 
Colin  Campbell  his  16-64th  shares  to  secure  480/.  This  mort- 
gage was  duly  registered  according  to  the  Act  of  Parliament,  and 
Mr.  Black  swears — and  I  see  no  reason  to  doubt  the  truth  of  his 
statement — that  he  was  utterly  ignorant  at  that  time  of  the 
bottomry  bond  in  question.  Assuming  for  a  moment  that  the 
agreement  of  29th  May  might  be  a  binding  agreement  upon  the 
owners  of  the  vessel,  a  very  important  question  arises  for  the 
decision  of  the  Court,  whether  it  can  prevail  against  a  mort- 
gagee ?  It  is  first  necessary,  however,  to  consider  the  legality 
of  the  agreement  and  its  general  efiect  in  law.  The  agreement 
postpones  the  payment  till  the  completion  of  another  voyage. 
The  maritime  risk  contemplated  by  the  bond  to  render  the  trans- 
action bottomry  was  and  is  wholly  at  an  end.  Can  it  be  con- 
tended that  any  maritime  risk  was  or  could  be  incurred  for  the 
voyage  subsequent  to  the  agreement,  though  the  same  interest 
continued?  That  a  maritime  risk  continued  is  neither  stated 
nor  to  be  inferred  from  anything  appearing  in  these  proceedings. 
But,  supposing  it  had  been  so  intended,  all  the  ingredients  neces- 
sary to  constitute  a  valid  bottomry  are  wanting;  there  is  no 
proof  of  distress,  want  of  necessaries  or  of  personal  credit.  A 
bottomry  bond  cannot  be  granted  for  a  debt  incurred  on  a  former 
voyage,  and  on  the  same  principle  that  a  bottomry  bond  cannot 
be  given  for  a  debt  incurred  during  the  same  voyage  on  personal 
credit  (a).  The  agreement  is  not  the  creation  of  a  new  bottomry 
bond,  but  the  postponement  of  payment  on  an  old  bond.  Does 
the  security  on  the  ship  remain?  The  present  suit  is  founded  not 
on  the  old  bottomry  bond  alone,  but  on  the  bond  and  the  agree- 
ment Is  it  lawful  so  to  postpone  the  payment  and  to  continue 
the  security  ?  Let  us  carefully  consider  this  proposition,  bearing 
in  mind  that  possibly  there  may  be  a  distinction  with  respect  to 
the  parties'  interest  as  owners  or  mortgagees.  It  must  be  re- 
membered, that  a  postponement  by  agreement  is  a  voluntary 
proceeding  on  the  part  of  the  bondholder.  It  is  not  a  delay  in 
requiring  payment  froui  any  difficulty  in  proceeding  to  recover 
against  the  ship ;  it  is  a  new  personal  contract  between  the  par-  was  a  personal 
ties,  not  founded  on  the  necessities  of  the  ship — it  may  be  a  good  fO"*f»ct  be- 

'  ,  .  "^  °  tween  the  par- 

personal   contract.     The  forbearing  to  arrest  the  ship  may  be  ties  not 
a  good  consideration  for  the  contract,  and  entitle  the  party  to  n°e ccMitieTof  * 
recover  at  common  law.     If  it  be  a  personal  contract  of  this  theghip. 
description,  it  cannot  constitute  bottomry.     If  the  debt  was  con- 

(a)  The  Hero,  2  Dods.  147. 
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sidered  as  absolute,  and  not  contingent  upon  risk  of  the  yessely 
it  is  neither  bottomry  nor  mortgage.     If  the  contract  gives  a 
right  to  sue  in  an  action,  then  this  Court  cannot  entertain  the 
suit,  for  I  take  it  to  be  settled  law  that  in  bottomry  the  owners 
cannot  be  personally  responsible.    The  policy  of  the  law,  not 
only  of  England,  but  necessarily  of  all  maritime  countries,  must 
be,  that  the  purchaser  or  mortgagee  of  a  vessel  shall,  as  far  as  is 
practicable,  know  how  far  he  can  safely  purchase  or  lend  his 
money.     If  he  purchases  it  is  possible  that  certain  liens  may 
attach  upon  the  ship,  as  wages,— salvage  claims,— and  against 
these  he  requires  a  warranty.     If  the  ship  is  on  a  voyage  when 
bought  the  purchaser  must  take  his  chance  of  the  liens  which  may 
be  lawfully  created ;  but  I  apprehend  that  no  one  purchases  or 
lends  money  on  mortgage  on  a  ship  with  any  conception  that 
a  bottomry  bond  due  on  a  former  Toyage  is  outstanding ;  the 
continued  existence  of  such  a  bond  is  contrary  to  all  ordinary 
usage.     The  provisions  of  our  own  law  are  framed  especially  to 
guard  against  latent  claims;  they  are  to  be  found  in  the  Mer- 
chant Shipping  Act  (a),  "Transfer  and  Mortgage,"  in  Part  II. 
By  sect.  69,  mortgagees  are  entitled  to  priority  according  to 
their  date  of  entry  in  the  register-books.    These  considerations 
tend  to  show  the  great  inconvenience  and  injustice  which  might 
arise  from  the  postponement  of  the  payment  of  a  lien.     In  the 
case  of  seamen's  wages  there  is  a  time  limited  by  law.     As  to 
how  far  laches  would  deprive  a  bottomry  bondholder  of  his  right 
to  sue  on  the  bond,  there  is  no  case  in  these  Courts,  to  my 
knowledge,  which  applies  with  any  stringency.    There  is  the 
case  of  the  Jacob  (Jb).    That  was  a  suit  on  a  bottomry  bond,  and 
the  question  was,  whether  freight,  earned  on  a  voyage  subse- 
quent to  that  for  which  the  bond  was  given,  was  liable.     Lord 
Stowell  held  that,  under  the  circumstances,  it  was  liable,  but 
expressly  guarded  himself  from  laying  down  any  general  rule 
for  cases  where  any  third  party  might  have  become  interested  in 
the  freight  of  the  subsequent  voyage.    So  far  the  general  dictum 
applies  to  the  mortgagees  in  this  case.     In  the  Rebecca  (c),  the 
circumstances  were  different:  it  was  an  attempt  to  sue  on  a 
bottomry  bond  after  a  war ;  but  Lord  Stowell  said  that,  in  ques- 
tions of  bottomry,  the  Court  is  bound  to  expect  particular  vigi- 
lance ;  that  they  should  be  pursued  with  active  diligence,  so  that 
the  Court  may  have  an  opportunity  of  considering  them  in  their 
recent  origin.     I  may  also  refer  to  Packard  v.  Sloop  Louisa  (jd) ; 
Leland  v.  Ship  Medora  (e) ;  Blaine  v.  Ship  Charles  Carter  (/) ; 


(a)  17  &  18  Vict.  c.  104. 

(b)  4  C.  Rob.  245. 

(c)  5  C.  Rob.  102. 

(d)  2  Woodbury  &  Minot,  48. 


(e)  Ibid.  92. 

(J)  4  Cranch,  Reports  of  Cases  in 
Supreme  Court,  U.S.A ,  328. 
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Nestor  (a).    The  effect  of  these  cases  is  to  show  that  a  bottomry        1867. 
bond  ought  to  be  enforced  within  reasonable  time,  it  is  a  lien  on    ^^^^^  ^9. 
the  vessel  only  for  a  reasonable  time  :  and  if  not  enforced  within  And  bottomi7 

.  bonds  must  D€ 

such  time  creditors  or  other  claimants  may  be  entitled  to  prece-  enforecd  within 
dence.     I  apprehend  that  this  Court  would  be  very  reluctant  to  [fro'^^i^hg 
entertain  a  claim  of  salvage  against  a  ship  purchased  without  risk  of  losing 
notice,  if  the  salvors  had  voluntarily  postponed  their  claim,  there  *  *"^  pnonty. 
having  been  full  opportunity  to  enforce  it.     But  I  cannot  con- 
sider the  present  case  as  a  suit  upon  a  bottomry  bond  merely 
delayed ;  it  is  not  a  matter  of  mere  lapse  of  time ;  it  is  a  postr 
ponement  by  agreement,  and  I  think  that,  supposing  that  agree- 
ment to  be  valid,  I  have  not  jurisdiction  to  enforce  it     If  I  were 
to  take  cognizance  of  this  case,  I  think  I  should  enforce  not  the 
original  bond,  but  the  agreement,  and  that  I  cannot  do.     As 
regards  the  mortgagees,  it  appears  to  me  that,  to  defeat  the 
mortgage  by  directing  this  bond  to  be  paid  in  preference,  would 
be  injustice  and  a  clear  avoidance  of  the  policy  of  the  law  with 
respect  to  British  ships.  It  is  possible  that  Mr.  Sylvanus  Morton,  in  that  case 
as  a  co-owner,  mii^ht  stand  in  a  different  condition;  the  bond  *e*pefm«nt 

...  ...  ™*y  oe  a  valid 

would,  I  think,  if  originally  valid,  have  bound  his  interest  in  the  persona]  con- 

ship ;  but  it  by  no  means  follows,  that  he  would  be  bound  by  the  not^be  enforced 

subsequent  agreement.     A  part  owner  may  mortgage  his  own  in  this  Coun. 

shares,  but  he  cannot  mortgage  thdse  of  his  co-owner  without 

his  consent.     This  agreement  is  the  creation  of  a  mortgage ;  the 

want  of  power  in  the  Court  to  enforce  the  agreement,  the  want 

of  jurisdiction,   equally  applies  to  Mr.  Morton.     It  is  proper 

I  should  add  that  this  ship  was  not  arrested  even  at  the  time 

specified  in  the  agreement,  for  she  is  allowed  to  make  subsequent 

voyages.     I  do  not  deem  it  necessary  to  enter  further  on  the 

possible  effect  of  this  further  delay.     I  must  declare  that  this 

Court  cannot  enforce  the  bond  and  agreement  in  question,  and 

dismiss  the  suit.     I  give  no  costs,  because  it  is  a  case  primcB  im-  Suit  dismissed, 

pressionis,  and  I  know  of  no  case  bearing  strictly  on  the  pre-  ^^^^ 

sent,  though   some  authorities   may  be  extracted  from  those 

cited. 

Rothery,  proctor  for  the  bondholder. 

Tebbs  for  the  mortgagees  and  part-owner. 

(a)  1  Sumner,  73. 
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THE  SPIRIT  OF  THE  AGE. 

Salvage  by  Steam  Vessel — Apportionment  between  Owner  and 

Crew. 

Steam  vessels  are  important  agents  in  salvage  services,  and  their  owners  will  be 
adequately  rewarded.  Where  a  steam-tug  had  been  in  considerable  danger  in 
performing  a  salvage  service ;  held,  that,  after  deducting  a  sum  for  repairs 
and  detention,  the  owner  was  not  entitled  to  more  than  a  moiety  of  the 
remainder  of  the  whole  sum  awarded  for  the  salvage  service  ;  the  other  moie^ 
to  the  master  and  crew. 

THIS  was  an  application  for  the  apportionment  of  a  sum 
decreed  for  salvage  service  by  the  Court  in  February, 
1857;  the  judge  then  pronounced  3,500/.  to  be  due  to  the 
owner,  the  master,  and  the  crew  of  the  steam-tug  Secret,  for 
important  salvage  service  rendered  to  the  vessel  Spirit  of  the 
Age.  Such  sum  was  paid  to  the  owner  of  the  steam- tug,  who 
had  allotted  to  himself,  for  the  service  of  the  vessel,  2,731/.  5^., 
and  had  divided  among  the  master  and  crew  768/.  155. ;  to  the 
master,  300/.;  chief  engineer,  93/.  15*.;  to  the  mate,  second 
mate,  stoker  and  second  engineer,  62/.  10s.  each ;  to  a  boy  and 
to  a  fireman,  31/.  5^.  each.  The  second  engineer  objected  to  the 
tender  of  62/.  lOs,  as  his  share,  and  applied  to  the  Court  to 
re-apportion  the  salvage. 

Deane,  for  the  second  engineer,  admitted,  that  in  such  ser* 
vices  the  ste^m  vessel  herself  is  properly  said  to  be  a  principal 
salvor,  but  contended,  that,  in  this  case,  the  crew  were  in  consi- 
derable danger,  and  that  as  far  as  precedent  went,  he  could  find 
no  case  in  which  the  Court,  as  between  the  owners  and  crew, 
had  awarded  more  than  a  moiety  to  the  owners  of  the  salving 
vessel. 


Judgment 


JBayfordf  for  the  owner,  submitted  that  the  value  of  the 
steam-tug  was  6,000/. ;  that,  if  the  persons  on  board  were  in 
danger,  the  vessel  herself  was  in  still  greater  danger ;  that  she 
did  in  fact  receive  considerable  damage ;  that  she  was  under 
repair  for  some  time  at  a  cost  of  nearly  500/.,  during  which  time 
the  owners  lost  her  services  and  were  paying  the  crew  their 
wages. 

Dr.  Lt7SHiNOTON: — We  all  know  that  formerly  claims  of 
owners  of  vessels  to  participate  in  salvages  did  not  receive  very 
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favourable  attention  from  the  judges  who  preceded  me  in  this        1857. 
chair ;  but  since  then  things  are  much  changed ;  steamers  are    ^*'*^^^  ^^* 
able  to  render  important  salvage  services,  in  which  the  ship  her- 
self is  the  chief  agent.      I  have  therefore  departed  from  the 
former  practice,  and  have  given  adequate  rewards  to  the  owners 
of  such  vessels.    I  regret  that  this  application  is  made  so  late;  it 
is  more  convenient  that  such  applications  should  be  made  while 
the  circumstances  of  the  case  are  fresh  in  the  mind  of  the  Court; 
as  it  is,  I  have  been  obliged  to  look  through  the  papers  again, 
and  it  certainly  appears  that  the  steamer,  and  those  on  board  her, 
were  exposed  to  great  risk.    A  party  dissatisfied  with  the  tender 
made  in  apportionment  of  salvage  is  not  precluded  from  coming 
here  at  any  reasonable  time  after  salvage  decreed ;  and  the  ques- 
tion of  time  cannot  be  pressed  against  a  person  in  the  present 
applicant's  class  of  life.     If  the  damage  to  the  steamer  is  to  be 
taken  at  500/.,  the  owner  was  warranted  in  deducting  that  before 
he  began  to  distribute,  and  also  a  reasonable  sum  for  loss  of  her 
services  while  she  was  repairing.    On  these  two  heads  the  owner 
might  first  have  deducted  800/.,  but  his  apportionment  of  the 
remainder  is  wholly  inequitable;  after  such  deductions  the  Court 
has  never  awarded  more  than  a  moiety  to  the  owners.     I  allot 
one-half  of  the  remainder  to  the  owner,  and  the  other  half  be- 
tween the  master  and  crew  in  the  proportions  originally  adopted ; 
and  I  give  the  costs  of  this  motion. 

Edwards f  proctor  for  the  seaman. 

Rothery  for  the  owner  of  the  Secret. 


THE  MARTIN  LUTHER,  T.  J.  Gordon,  Master. 

Salvage — Steamer. 

The  mail  steam-ship  Tagiis,  on  her  voyage  from  Gibraltar  to  Southampton,  fell  in 
with  a  large  passenger  ship  dismasted  and  in  considerable  peril ;  she  towed 
her  into  Plymouth  Sound.  On  a  value  of  12,000/.  the  Court  awarded  a  total  of 
1,500/.,  allotting  600/.  to  the  owners  of  the  Tagus,  400/.  to  her  master,  and  the 
remaining  500/.  among  the  crew. 

THIS  was  an  action  brought  by  the   steam-ship  Tagus  to    NovembtVl, 
procure  remuneration  for  salvage  services  rendered  to  the 
ship  Martin  Luther^  about  twenty  miles  to  the  north  of  Ushant, 
on  the  14th  of  April,  1857.     It  appeared  that  the  Tagus,  in  the 
prosecution  of  her  voyage  from  Gibraltar  to  Southampton  with 
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her  Majesty's  mails  and  sixty-two  passengers,  observed  the 
Martin  Luther  dismasted.  On  reaching  her  the  salvors  ascer- 
tained that  she  had  left  Liverpool  for  Quebec  with  500  pas- 
sengersy  and  that  she  had  drifted  upwards  of  100  miles  out  of 
her  proper  course.  She  was  rolling  frightfully,  had  lost  nearly 
all  her  sails,  only  one  mast  was  left  standing,  and  she  had  signals 
of  distress  hoisted.  Seeing  her  perilous  condition  they  manned 
the  life-boat  and  proceeded  to  her  aid,  but  in  consequence  of 
the  rough  state  of  the  weather  the  life-boat's  crew  were  unable 
to  board  her.  By  means  of  the  life-boat,  two  hawsers  belonging 
to  the  Martin  Luther  were  passed  to  the  Tagus  and  made  fast 
on  board,  and  the  steamer  proceeded  to  tow  her  towards  Ply- 
mouth Harbour.  After  some  difficulty,  owing  to  bad  steering  on 
board  the  Martin  Luther,  they  arrived  in  Plymouth  Sound  on 
the  16th  April.  The  salvors  concluded  their  statement  by  saying 
that,  owing  to  the  disastrous  state  in  which  the  ship  was,  had  it 
not  been  for  their  timely  assistance  she  must  have  gone  on  shore 
and  become  a  total  wreck.  The  owners  did  not  deny  that  a 
salvage  service  had  been  rendered,  but  contended  that  a  moderate 
reward  would  be  sufficient  for  the  services.  The  value  of  the 
property  salved  was  12,000/. 


The  Admiralty  Advocate  (Dr.  Phillimore)  and  Deane  were 
heard  for  the  salvors. 

Addams  and  Twiss  for  the  owners. 


Judgment. 

Sole  queftion 
18  as  to  the 
amount  of  sal- 
▼age. 


Disabled  8(ate 
and  perilous 
position  of  the 
Martin  Luther. 


Dr.  Lushington: — ^The  sole  question  for  the  decision  of  the 
Court  is,  what  amount  of  salvage  should  be  decreed  to  the 
owners,  master  and  crew  of  the  steam-ship,  the  Tagus,  for  cer- 
tain services  rendered  by  them  to  the  ship  proceeded  against — 
the  Martin  Luther.  These  services  are  in  part  admitted,  but  it 
always  happens,  on  these  occasions,  that  the  statement  of  the 
salvors  goes  to  a  greater  extent  than  the  owners  are  inclined  to 
admit  to  be  true.  Of  course  the  first  consideration  is,  whether 
the  ship  to  which  the  services  were  rendered  was  or  was  not 
either  in  a  state  of  immediate  peril  at  the  time  the  services  were 
rendered,  or  in  that  condition  that  peril  was  likely  to  ensue  unless 
those  services  were  performed.  The  Martin  Luther  was  a  ship 
of  large  tonnage— nearly  1,200  tons — and  was  proceeding  from 
the  port  of  Liverpool  to  a  port  in  America,  having  on  board  no 
less  than  500  passengers.  She  had  left  the  port  of  Liverpool 
only  two  or  three  days,  when  she  met  with  such  tempestuous 
weather  that  it  amounted  to  a  perfect  hurricane  from  W.N.W., 
and  then  the  protest  sets  forth,  in  great  detail,  the  consequences 
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which  ensued  from  the  state  of  the  weather.     I  need  not  state        1857. 
all  these  consequences  in  detail,  but  may  sum  them  up  in  a  few    •^^^"^'' 
words.    They  had  had  the  misfortune  to  lose  the  boatswain  and 
four  of  the  crew,  and  almost  every  mast  they  had  was  carried 
away.     Under  these  circumstances  all  they  could  do  was  to 
make  the  best  attempt  they  could  to  get  to  a  place  of  safety. 
As  for  the  prosecution  of  the  voyage,  it  was  of  course  absurd  to 
suppose  it  could  be  attempted.     Being  in  this  condition,  and 
the  weather  having  moderated,  they  were  fallen  in  with  by  the 
mail  steamer  Tagus.    The  salvors  say  that  she  was  drifting  to 
leeward,  that  the  wind  and  the  tide  were  driving  her  to  leeward, 
and  that  she  was  in  a  state  of  great  peril.    Whatever  may  have 
been  the  actual  state  of  circumstances  at  this  moment,  it  is  impos- 
sible to  deny  that  any  ship,  placed  in  the  position  in  which  this 
ship  was,  would  be  entirely  at  the  mercy  of  the  wind  and  waves. 
I  think  it  is  proved  in  this  case  that  this  ship  was  drifting  to 
leeward,  and   that  she  was  in  immediate  peril   at  that  time, 
which  was  enhanced  by  the  fact,  that  all  the  life-boats  had  been 
carried  away  by  the  hurricane.     This  being  the  condition  of  Tlie  gervice 
the  ship,  the  next  question  is,  what  were  the  services  rendered,  b^a^g^gamcr^ 
who  rendered  the  services,  and  in  what  capacity  were  the  per-  carrying  maili 
sons  at  the  time  they  performed  these  services  ?   The  steam-ship  *°  p^wngers. 
was  in  the  service  of  the  Peninsular  and  Oriental  Steam  Navi- 
gation Company,  carrying  her  Majesty's  mails,  and  having  on 
board  sixty-two  passengers.     She  was  proceeding  to  the  port  of 
Southampton,  and  I  need  hardly  say,  that  when  a  ship  in  this 
peculiar  occupation  is  induced  to  incur  any  delay  in  carrying 
her  Majesty's  mails,  and  landing  her  passengers  at  their  desti- 
nation, she  ought  never  so  to  do  unless  the  necessity  is  imminent 
to  require  such  services ;  because  it  is  of  the  greatest  possible 
importance  to  the  public  to  land  the  mails  with  the  greatest 
expedition,  and  it  is  due  to  the  passengers  that  they  should 
not  be  needlessly  delayed  in  the  prosecution  of  the  voyage. 
Now,    seeing   the   position   the   ship  was   in,   and    seeing   the 
signals  hoisted,  intimating  her  distress — and,  in  point  of  fact, 
the  difficulty  and  danger  of  the  ship  was  apparent  from  the 
position  she  was  in — a  ship  of  these  dimensions  with  only  one 
mast  standing,  and  only  one  sail  left — they  sent  a  life-boat  to  Ardooua  aer- 
her  assistance,  and  it  is  proved  to  my  satisfaction  that  there  vicea^empted 
was  very  considerable  difficulty  in  the  service  the  life-boat  per-  boat, 
formed,  because  it  is  not  denied,  on  the  present  occasion,  that 
one  compartment  of  the  life-boat  was  crushed.    They  take  her  in 
tow,  and  she  is  conducted  to  Plymouth  in  twenty-four  hours. 
Now,  a  master  who  commands  a  ship  like  the  Tagus,  incurs  very  Responsibility 
great  responsibility  when  he  takes  upon  himself  to  employ  his  °niucb"a 
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ship — laden  with  passengers  and  mails — in  any  service  than  that 
in  which  she  is  engaged.  The  value  of  the  property  is  12,000/. 
I  think  that  the  sum  which  I  ought  to  give,  as  near  as  I  can 
form  a  judgment  upon  it*  with  reference  to  all  the  facts  and 
circumstances,  is  1,500/.  I  shall  allot  600/.  to  the  owners,  and 
for  this  reason — because  their  property  was  engaged ;  and  also 
for  another  and  obvious  reason,  that  unless  I  encourage  the 
owners  of  steamers  that  are  able  to  perform  the  most  efficient 
services,  it  may  follow,  and  this  has  often  been  suggested  to  the 
Court,  that  orders  will  be  given  to  the  masters  of  their  ships 
that,  except  in  cases  of  saving  life,  they  shall  never  engage  in 
any  salvage  service  at  all.  I  shall  give  400/.  to  the  master,  for 
I  think  that  the  master,  on  all  these  occasions,  is  a  pereon  that 
ought  to  be  greatly  encouraged  ;  because  it  is  upon  him  that 
entirely  rests  the  whole  responsibility  of  employing  the  ship. 
He  has  no  right  to  deviate  from  the  usual  employment  of  the 
ship,  except  in  strong  cases  of  urgent  necessity;  and  if  he 
deviates  from  that  employment  without  sufficient  cause,  he  is 
liable,  and  most  justly  liable,  to  be  severely  blamed.  I  shall 
allot  to  the  master  400/.,  and  the  remaining  500/.  I  shall  give  to 
be  divided  amongst  the  crew. 


MiddUtoriy  proctor  for  the  salvors. 


F.  Clarkson  for  the  Martin  Luther. 


JDformfter  8. 


THE  GEORGE  DEAN. 

Salvage --Derelict — Moiety  awarded. 

Rule  for  estimating  value  where  the  salvage  concluded  at  one  port  and  the  cargo 
was  transhipped  and  brought  to  another  and  there  sold ;  the  salvors  are  only 
entitled  to  salvage  on  the  value  at  the  port  where  their  services  concluded. 

THIS  was  a  cause  of  derelict  salvage  promoted  by  the  owners, 
master  and  crew  of  the  John  Paul  against  the  vessel 
George  Dean,  her  cargo  and  freight  On  22nd  March,  1857, 
the  John  Paul,  being  on  a  voyage  to  the  Mauritius,  fell  in  with 
the  George  Dean,  in  latitude  46°  25'  north,  longitude  15^58'  west, 
dismasted  and  a  derelict.  She  put  some  of  her  own  crew  on 
board  and  towed  her  till  2nd  April,  when,  being  a  few  miles  off 
Lisbon  harbour,  both  vessels  were  towed  into  that  harbour  by  a 
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steamer.    The  cargo  of  the  George  Dean,  palm  oil,  was  after-        1867. 
wards  transhipped  and  brought  to  London  and  there  sold.    The     ^^g^^^*  8. 
action  was  entered  in  4,000/. 

A  proctor  appeared  for  the  owners  of  the  cargo,  and  gave  bail 
in  that  amount  as  far  as  regarded  the  cargo.  An  appearance  was 
also  given  for  the  ship  which  was  of  small  value.  The  cargo 
was  asserted  to  be  unsaleable  in  Lisbon,  and  the  question  was, 
whether  salvage  was  due  on  the  value  at  Lisbon  or  in  London. 

Dr.  Lushington  : — I  am  of  opinion  that  the  salvors  are  en-  Jadgment. 
titled  to  salvage  only  on  the  value  at  Lisbon.  I  hope  to  be  able 
to  settle  this  question  at  once  by  taking  some  agreed  value  on 
which  to  decree  salvage.  If  this  cannot  be  done,  and  a  reference 
to  the  Registrar  and  Merchants  becomes  necessary,  I  imagine 
the  strict  method  to  arrive  at  the  value  of  the  cargo  at  Lisbon 
would  be,  not  on  any  assertion  of  its  being  unsaleable  there,  but 
by  putting  it  at  71.  and  8/.  per  cent,  less  than  the  proceeds  of  its 
sale  in  London,  deducting  freight  and  other  charges  for  the 
voyage  from  Lisbon  to  London,  but  allowing  a  pro  raid  freight 
as  far  as  Lisbon. 

After  some  discussion  at  the  bar.  Dr.  Lushington  took  the 
value  of  ship,  cargo  and  freight  to  be  4,500/. ;  directed  that  the 
value  of  ship  and  freight  should  be  deducted  from  that  to  ascer- 
tain what  the  owners  of  the  cargo  were  liable  for,  and  decreed  a 
moiety  of  the  4,600/.  to  the  salvors,  as  the  salvage  service  was 
of  a  highly  meritorious  nature. 

On  December  18th,  the  proctor  for  the  salvors  prayed  the 
Judge  to  apportion  1,960/.,  being  the  balance  of  the  sum  of 
2,250/.,  the  amount  of  salvage  pronounced  due  to  the  owner, 
master  and  crew  of  the  John  Paul,  after  deducting  300/.,  the 
expenses  incurred  by  the  owners  of  the  said  ship. 

Dr.  Lushington  allotted  800/.  to  the  owner,  400/.  to  the 
master,  and  760/.  among  the  crew,  in  proportion  to  their  wages, 
apprentices'  wages  to  be  taken  at  two-thirds  of  those  of  able 
seamen. 

Orme,  proctor  for  the  salvors. 

F.  Clarkson  for  the  owners  of  cargo. 
Tebbs  for  the  owners  of  the  ship. 
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THE  OLIVE,  Thomas  Rickard,  Master. 

Master's  Suit  for  Wages— 17  §f  18  Vict.  c.  104,  «.  191— Proutictf 
— Expenses  and  Compensation  for  Loss  of  Time  as  Witness. 

m 

In  estimating  the  allowance  and  compensation  for  loss  of  time  in  the  case  of 
a  seaman  detained  to  give  evidence,  the  rate  of  wages  is  a  fair  criterion.  A 
master  has  in  all  respects  the  same  privileges  as  a  common  seaman  in  a  suit 
for  wages  under  the  Merchant  Shipping  Act,  and  is,  primA  facie,  a  necessary 
witness  in  his  own  suit 

THIS  cause  came  before  the  Court  on  objection  to  certain 
items  of  a  bill  of  costs  taxed  by  the  Registrar.  It  was 
originally  a  suit  for  wages  brought  by  Mr.  Thomas  Rickard,  the 
master  of  the  ship  Olive,  who,  after  some  steps  had  been  taken, 
accepted  a  tender  of  244/.  8«.  3^.,  being  76/.  9s.  \d.  less  than  the 
sum  claimed,  together  with  costs.  The  Registrar  reported  the 
proctor's  bill  of  costs  at  78/.  19«.  8d.,  and  the  sums  now  objected 
to  were  wages  of  Mr.  Thomas  Rickard,  from  31st  December, 
1856,  to  28th  February,  1857,  when  the  tender  was  made,  during 
which  time  he  was  detained  in  this  country  to  give  evidence  on 
the  summary  petition  in  the  cause;  two  months,  at  10/.  per 
month,  and  board  wages,  during  such  time,  at  15^.  per  week. 
The  objection  was  founded  on  the  suggestion  that  Thomas 
Rickard  was  not  detained  in  this  country  solely  to  give  evidence 
on  the  summary  petition  in  this  cause,  but  was  necessarily  and 
principally,  if  not  solely,  detained  to  give  evidence  also  on  his 
own  behalf  in  an  action  brought  against  him  on  a  bill  of  exchange 
that  came  on  for  trial  at  the  Gloucester  Spring  Assizes ;  and 
that,  at  all  events,  the  allowance  of  20/.  for  wages  was  improper, 
and  ouorht  to  have  been  disallowed  in  this  cause. 

Addams,  in  objection  to  the  Registrar's  report 

Twiss,  contra. 

Dr.  Lushington  inquired  whether  the  practice  of  the  Regis- 
trar was  to  allow  ordinary  witnesses  compensation  for  loss  of 
time  as  well  as  for  subsistence. 


Judgment. 


The  Registrar  said  that  such  was  the  practice,  and  that  in  the 
Chimera  the  Court  had  said,  that  wages  would  be  the  proper 
rate  of  compensation  for  seamen. 

Dr.  Lushington  :— The  question  for  the  Court  does  not  ap- 
pear to  be  one  as  to  amount,  but  whether  any  sum  of  money 
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ought  to  have  been  allowed  to  the  master  in  this  case  by  way  of       1857. 
board  wages,  and  as  compensation  for  wages  that  might  have     ^*^"* 


been  earned  during  the  period  of  his  detention.     The  Court  is  The  Court  wiU 

not  inclined  to  depart  from  the  rules  hitherto  acted  upon  by  this  ordimu7Vrac- 

Court,  to  follow  rules  laid  down  elsewhere.    There  may  be  dif-  tice. 

ferent  rules  in  other  Courts,  and  there  may  be  good  reasons  for 

them  in  those  Courts.    The  only  question  the  Court  has  now  to 

consider  is,  whether  the  sums  charged  on  account  of  maintenance 

and  compensation  fall  within  the  ordinary  practice  of  the  Court. 

I  cannot  doubt  that  the  master  has,  generally  speaking,  the  same  The  master  hat 

•   x  .  j''i  •  •*./»  •xL'rf^A  J*  now  all  the 

rights  and  privileges,  m  suits  for  wages  in  this  Court,  as.ordinary  privileges  of 
seamen  have;  the  191st  section  of  the  Merchant  Shipping  Act  an  ordinary 
is  express  on  the  point ;  and  a  seaman  suing  in  this  Court  for  suit  for  wagei, 
his  wages,  being  a  necessary  witness,  is  entitled  to  such  costs 
and  compensation.     Whether  a  person  is  a  necessary  witness 
must  always  depend  on  the  circumstances  of  each  case;  on  the  andispHmi 
present  occasion,  where  the  master  brings  a  suit  for  his  own  ^^  wimras. 
wages,  he  is  prima  facie  a  necessary  witness.     As  to  the  facts  Facts  of  the 
of  this  case,  the  master  entered  his  suit,  bail  was  given  and  a  ^"'^* 
summary  petition  admitted ;  a  tender  was  then  made,  less  than 
the  amount  claimed,  together  with  costs,  and  was  ultimately 
accepted  by  the  master.     I  am  of  opinion  that  the  master  was 
just  as  necessary  a  witness,  whether  the  sum  originally  claimed 
was  larger  than  that  accepted  or  not.     In  the  course  of  the 
proceedings  it  is  alleged  that  he  was  not  a  necessary  witness, 
and  that  he  did  not,  in  fact,  stop  for  this  purpose  of  giving  evi- 
dence in  this  case,  but  for  another  purpose  altogether.     Now 
that  may  be  true,  but  his  remaining  at  Gloucester  for  the  Assizes 
I  hold  to  be  perfectly  immaterial.    The  question  is,  not  whether 
he  was  a  material  witness  in  two  cases,  but  whether  he  was  so  in 
one.     I  am  of  opinion  he  was  so  in  the  present  case,  and  confirm 
the  Registrar's  report  with  costs. 

Thomas,  proctor  for  the  mortgagee  of  the  ship. 

F.  Clarksan  for  the  master. 
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1857. 

December  8. 


THE  CHANCE,  Robinson,  Master. 

Collision — Practice —Libel  given  in  and  Witnesses  examined  de 
bene  esse — No  Opportunity  for  Cross-Examination. 

The  surrogate  had  admitted  A/s  libel  in  a  cause  of  collision,  and  allowed  witnesses 
to  be  examined  thereon  de  bene  exse,  on  affidavit  that  the  ship  was  about  to 
sail  for  Syria.  She  sailed  in  fact,  and  no  opportunity  was  given  to  cross- 
examine.  The  Court  allowed  B.'s  allegation  in  reply  to  such  libel  to  be 
brought  in  and  witnesses  to  be  examined  and  cross-examined  thereon,  but 
orderea  that  the  cause  should  not  be  heard  till  A.  should  have  submitted  the 
witnesses  on  his  libel  for  cross-examination. 

fTlHIS  was  a  question  of  practice  arising  in  a  cause  of  damage 
-L  promoted  by  the  brig  Meldon  against  the  owners  of  the 
brig  Chance.  The  collision  occurred  on  the  9th  October,  and 
both  vessels  put  into  Ramsgate  harbour  to  repair.  The  Chance 
remained  there  till  19th  October,  when  she  sailed  for  foreign 
parts.  On  the  24th  October,  a  monition  by  the  proctor  of  the 
Meldon  was  served  on  the  owners  of  the  Chance,  but  as  owing 
to  the  absence  of  their  crew  and  master  from  England,  they 
were  unable  to  instruct  a  proctor  as  to  their  defence,  they  took 
no  immediate  steps.  On  3 1st  October,  on  an  affidavit  of  one  of 
the  clerks  of  the  proctor  for  the  Meldon  as  to  the  necessity  of 
that  ship  sailing,  the  surrogate  [jermitted  a  libel  to  be  brought 
in  on  behalf  of  the  Meldon,  and  witnesses  to  be  examined 
thereon  de  bene  esse.  Such  witnesses  were  produced  on  the  3rd 
and  5th  November.  On  the  6th  November,  the  proctor  instructed 
for  the  Chance,  which  had  by  that  time  returned  to  England, 
gave  the  proctor  for  the  Meldon  notice  of  his  intention  to  defend 
the  action,  and  to  enter  a  cross-action.  In  reply  to  this,  he  was 
informed  that  the  witnesses  were  examined  on  the  libel  given  in 
on  behalf  of  the  Meldon,  and  that  she  had  sailed  for  Syria.  It 
appeared  that  the  proctor  of  the  Meldon  was  misinstructed  on 
this  point,  as  the  Meldon  did  not  actually  leave  Ramsgate  till 
the  10th  November. 

The  proctor  for  the  Chance  now  applied  to  the  Court  for 
leave  to  bring  in  an  allegation,  and  to  examine  witnesses  thereon 
de  bene  esse,  without  the  proctor  for  the  Meldon  being  permitted 
to  see  the  allegation  or  cross-examine  the  witnesses,  or  any  of 
them,  until  after  the  witnesses  on  his  libel  should  have  been 
cross-examined  by  the  proctors  for  the  Chance. 

Deane  moved  the  Court  to  the  above  effect,  and  submitted, 
that  if  the  Court  was  not  inclined  to  adopt  that  exact  form  of 
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proceeding,  it  might  permit  the  libel  on  behalf  of  the  Chance  to        1867. 
be  examined  to  in  chief,  and  hear  the  cause  on  the  examination     ^^^^^  ^* 
in  chief  on  either  side. 

AddamSf  contra. 

Dr.  Lubhinoton  : — It  appears  to  the  Court  that  matters  in  Judgment, 
this  case  have  got  into  considerable  confusion,  from  which  it 
may  be  no  easy  matter  to  extricate  them.  In  cases  of  collision, 
where  one  of  the  vessels  is  to  sail  immediately,  the  owners  are 
naturally  anxious  to  give  in  their  plea  and  examine  witnesses, 
and  the  Court  is  equally  anxious  to  give  them  every  fair  facility 
so  to  do,  though  sometimes  there  is  a  difficulty  from  the  other 
party  not  being  prepared  with  necessary  facts  to  enable  them  to 
cross-examine  the  witnesses.  By  mistake,  I  presume,  in  this 
case  very  erroneous  statements  have  been  made  to  the  proctor 
and  the  surrogate.  The  question  is,  what  is  the  best  course 
under  the  present  circumstances  ?  1  do  not  intend  to  put  myself 
at  the  disadvantage  of  hearing  this  cause  without  cross-examina- 
tion ;  the  course  I  shall  pursue  will  be,  to  admit  the  allegation 
on  behalf  of  the  Chance,  and  to  allow  witnesses  to  be  examined 
and  cross-examined  upon  it ;  but  I  shall  make  an  order  that  the 
cause  shall  not  be  heard  till  the  proctor  for  the  Meldon  has 
submitted  his  witnesses  for  cross-examination. 

Stokes,  proctor  for  the  Chance. 

F.  Clarhon  for  the  Meldon. 


THE  NEPTUNUS,  Jacob  Greff,  Master. 

Collision— Practice — Plea  and  Proof  —  JExtra-articulaie 

Evidence. 

On  appUcation  to  strike  out  extra- articulate  evidence  on  an  allegation  in  a  collision 
cause  before  the  papers  were  printed  and  put  into  the  hands  of  the  Trinity 
Masters : 

Held,  that  parties  have  a  right  to  require  eztra*articulate  evidence  to  be  struck  out 
either  at  the  hearing  or  previously,  and  that  in  this  respect  there  is  a  wide 
difference  between  a  proceeding  by  act  on  petition  and  affidavit  and  a  pro- 
ceeding  by  plea  and  proo£ 

THIS  was  a  question  of  practice  arising  from  the  evidence 
taken  on  an  allegation  in  a  cause  of  collision.  The  ar- 
ticles of  the  allegation  on  which  such  evidence  was  taken  were 
as  follows : — 

Fifthly,  that  in  part  reply  to  the  matters  pleaded  in  the  second 
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1857.  article  of  the  said  libel,  the  party  proponent  alleges  and  pro- 
December  s,  pounds  that  no  Other  signal  light  than  that  at  the  mast-head 
of  the  Genova  was  at  any  time  exhibited  on  board  that  vessel 
between  the  time  of  her  being  first  seen  by  those  on  board  the 
Neptunus  and  the  time  of  her  being  in  collision,  either  with  the 
Neptunus  as  hereinbefore  pleaded,  or  the  steam-ship  Constitution 
as  hereinafter  pleaded. 

Sixthly,  that  in  part  reply  to  the  matters  pleaded  in  the  third 
article  of  the  said  libel,  the  party  proponent  alleges  and  pro- 
pounds that  the  wind  was  not  blowing  strong  from  east  by  north, 
and  that  the  Genova  was  makinsc  more  than  about  five  knots  an 
hour.  That  a  strict  and  vigilant  look-out  was  not,  and  could  not 
have  been  kept  on  board  the  Genova,  that  the  Neptunus  was  not, 
at  any  time  after  she  was  first  seen  at  the  distance  of  two  miles 
by  those  on  board  the  Genova  previous  to  the  collision,  on  the 
port  bow  of  the  Genova ;  that  although  there  was  no  fixed  light 
on  board  the  Neptunus,  there  was  a  lanthorn  containing  a  light 
in  readiness  to  be  exhibited  to  approaching  vessels;  that  the 
Neptunus  was  running  dead  before  the  wind  under  a  press  of 
canvass ;  that  the  Neptunus  was  never  at  any  time  standing  to- 
wards the  Genova's  port  bow,  and,  moreover,  did  not  run  into 
the  Genova's  port  bow,  either  stem  on  or  otherwise ;  and,  with 
reference  to  the  damage  alleged  to  have  been  sustained  by  the 
Genova,  the  party  proponent  alleges  and  propounds  that  about 
an  hour  after  the  Genova  had  been  so  as  aforesaid  in  collision 
with  the  Neptunus,  the  port  bow  of  the  Genova  came  into  vio- 
lent collision  with  the  port  bow  of  the  Constitution,  whereby  the 
port  bow  of  the  Genova  was  stove  in,  and  she  sustained  other 
very  considerable  damage ;  and  that  it  was  not  until  after  the 
said  second  collision  that  the  Genova  was  found  to  be  making 
water,  or  that  her  pumps  were  set  to  work. 

On  these  articles  the  second  officer  and  quartermaster  of  the 
Constitution  were  examined  by  commission  at  Cork.  In  their 
account  of  the  collision  between  the  Constitution  and  Genova, 
the  following  statement  was  introduced :  "  But  while  we  were 
lying  alongside,  the  captain,  who  was  so  much  intoxicated  that  he 
could  not  get  from  our  chains  on  to  our  rail  without  my  assist- 
ance, came  on  board,  &c.  and  began  to  cry  ...  As  soon 
as  we  struck,  the  captain  and  four  of  his  crew  came  on  board ; 
he  was  so  drunk  that  he  could  not  say  anything  at  first." 

The  case  was  intended  to  be  heard  with  the  assistance  of 
Trinity  Masters,  and  the  present  application  was  made  to  the 
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Court  to  have  the  above  descriptions  of  the  master's  drunkenness        1857. 
struck  out  of  the  depositions  before  the  papers  were  printed,  so     ^^'"'^^* 
that  such  imputation  on  him,  being  extra-articulate,  and  not  sug- 
gested in  the  plea,  might  not  prejudice  the  minds  of  the  Trinity 
Masters  as  to  the  rest  of  the  case. 

Deane  and  Twiss  in  support  of  the  application. 

Bayford  and  Spinks  contrct. 

Dr.  Lushington  f— There  is  a  very  wide  difference  as  regards  Judgment 
such  a  question  as  this  between  a  proceeding  by  plea  and  proof,  pi«tinction  be- 
as  the  present,  and  by  act  on  petition  and  affidavit     In  former  and  proof" 
times  the  Court  has  repeatedly  stated,  though  perhaps  without  and  "act  on 
considering  the  Trinity  Masters,  that  it  would  be  reluctant  to 
entertain  objections  to  irrelevant  matter  in  act  on  petition  or 
affidavit,  because  the  Court  could  trust  to  itself  to  get  rid  of  any 
prejudicial  impression  likely  to  be  produced,  while  multiplying 
.  objections  of  such  a  nature  leads  to  expense  and  delay,  which  it 
is  the  very  object  of  the  form  of  the  proceeding  by  act  on  pe- 
tition to  avoid.     But  in  proceeding  by  plea  and  proof,  the  ques-  In  "  plea  and 
tion  is  totally  different,  it  is  a  matter  of  right  to  either  party  to  ]ecSon*o  ex- 
object  to  extra-articulate  evidence,  either  at  the  hearing  or  pre-  tra-articulate 

evidence  is  a 

viously.  Are  the  parts  of  the  depositions  desired  to  be  struck  matter  of 
out  extra-articulate  or  not  ?  The  second  collision  itself  would  ^^^^ 
have  been  an  issue  altogether  irrelevant  if  certain  averments  had 
not  been  made  in  the  libel  as  to  the  origin  of  the  damage  which 
the  Genova  received  on  the  night  in  question.  On  the  articles 
of  the  allegation  counterpleading  these  averments  of  the  libel,  two 
witnesses  have  sworn  to  matter  not  pleaded,  and  wholly  ir- 
relevant to  the  issue  between  the  Neptunus  and  the  Genova.  I 
cannot  agree  with  Dr.  Spinks,  that  such  statements  are  of  small 
importance ;  I  think  they  are  calculated  to  make  an  impression 
on  the  mind  of  the  Trinity  Masters,  and  I  am  not  so  clear  that 
I  could  effectually  counteract  that  impression  by  remarks  I  might 
make  at  the  hearing.  Those  sentences  of  the  depositions  must 
not  be  printed. 

Deacon,  proctor  for  the  Genova. 

Rothery  for  the  Neptunus. 
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tnt^t  H^vihjS!  Council* 

Present — ^The  Right  Hon.  T.  Pbmberton  Leigh. 
The  Right  Hon.  Sir  John  Dodson. 
The  Right  Hon.  Sir  William  Maule. 

THE  LA  PLATA. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

Collision — Vessels  in  tow^Narrow  Channel — 17  ^  18  VicL 

c.  104,  s.  297. 

The  rule  for  navigating  a  river  or  narrow  channel  laid  down  in  the  297th  section 

of  the  Merchant  Shipping  Act  is  applicable  to  vessels  in  tow. 
SembUt  that  in  a  narrow  channel  small  vessels  should  avoid  large  ones  in  time. 

THIS  was  an  appeal  from  a  sentence  of  the  High  Court  of 
Admiralty  of  England  (a).     The  facts  of  the  case  appear 
fully  in  the  judgment  below. 

J,  WUde^  Q*C.,  and  Robinson  for  the  Appellants. 

Addams  and  Twiss  for  the  Respondents. 

Their  Lordships  were  assisted  by  Mr.  John  Macdonald  and 
Mr.  James  Srown,  Masters  in  the  Royal  Navy. 

The  Right  Hon.  Sir  W.  Maule  : — This  was  originally  a  suit 
in  the  High  Court  of  Admiralty,  in  which  the  owners  of  the  brig 
H^I^ne  sought  to  recover  compensation  from  the  owners  of  the 
screw-steamer  the  La  Plata  for  the  damages  sustained  by  a  col- 
lision which  took  place  off  Blackwall,  in  the  River  Thames. 
It  appears  that  each  of  the  vessels,  at  the  time  of  the  accident, 
was  being  towed  by  a  steam-tug,  the  brig  up  the  river,  the 
steamer  down.  It  is  alleged  on  behalf  of  the  owners  of  the 
H^l^ne  that  the  conduct  of  those  who  had  the  management  of 
the  La  Plata  was  such  as  to  produce,  by  their  negligence  in  not 
porting  or  not  porting  in  time,  this  collision.  On  the  part  of  the 
Appellants  it  is  insisted  that  the  Court  below  was  mistaken  in 
the  inference  which  it  drew  from  the  evidence,  and  that  the 
true  inference  is,  that  the  La  Plata  is  not  shown  by  the  evidence 
before  the  Court  to  have  been  guilty  of  any  negligence.     If  she 

(a)   Vide  supra f  p.  220. 
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has  not  been  guilty  of  negligence,  then,  whether  the  Hel^ne  was        1857, 
guilty  of  negligence  or  not,  and  how  it  was  that  the  collision  and    December  14. 
damage  took   place,  will  not   be  material.     The  Court  below 
thought  that  there  was  negligence  on  the  part  of  the  La  Plata, 
and  condemned  her  in  the  damages.     But  it  appears  to  their 
Lordships  that  those  who  managed  the  La  Plata  are  not  shown 
to  have  been  guilty  of  any  wrong  navigation,  or  any  default  or 
negligence  which  occasioned  this  accident.    The  collision  hap- 
pened just  about  the  time  of  high  water,  when  it  could  not 
probably  be  told,  as  to  any  particular  part  of  the  river,  which 
way  the  tide  was  going  or  would  be  going  in  the  course  of  a 
few  minutes,  and  it  might  be  a  question  whether  it  was  or  was 
not  an  accident  for  which  nobody  was  to  blame.     If  that  be 
so,  that  nobody  is  to  blame,  there  is  an  end  of  the  case.     That 
the  La  Plata  is  not  to  blame  is  a  matter  depending  upon  nautical 
considerations,  and  we  have  had  the  great  advantage  on  the 
present  occasion  of  the  assistance  of  gentlemen  of  nautical  ex- 
perience, who  have  tendered  to  the  Court  their  valuable  advice. 
The  opinion  of  these  gentlemen,  as  expressed  by  one  of  them.  Opinion  of 
is  to  this  effect: — "The  witnesses  on  the  part  of  the  brig  agree  ^^^  "" 
in  stating  that  she  was  about  mid-channel.    The  evidence  on  the 
other  side  goes  clearly  to  prove  that  she  was  on  the  south  side  of 
the  fairway.    We  believe  the  latter  to  be  the  case.    The  La  Plata 
did  all  she  could  do.     Her  helm  had  been  put  to  port  to  clear 
another  vessel,  and  it  was  never  altered  till  after  the  collision. 
The  La  Plata,  from  her  length,  would  not  answer  her  helm  so 
quick  as  the  Hclene,  but  she  was  on  her  right  side  of  the  river, 
and  was  as  close  over  as  she  could  get  without  fouling  the  craft 
at  anchor  on  the  south  shore.    The  Hel^ne  being  a  small  vessel,  VenelB  in  tow 
and  in  tow  of  a  tug,  would  answer  her  helm  very  quickly.     She  ob«?rve"he  law 
was  not  on  her  proper  side  of  the  fairway.     Had  a  good  look-out  of  the  road, 
been  kept,  they  must  have  seen  so  large  a  ship  as  the  La  Plata 
coming  down,  and,  knowing  the  locality,  the  Hel^ne  could  have 
steered  over  to  the  north  side  of  the  fairway.     It  appears  there 
was  little  or  no  wind,  and  very  little  tide.     We  are  of  opinion  Small  veitelB 
that  it  is  the  duty  of  small  ships  to  get  out  of  the  way  of  large  J^  onealn* 
ones  in  time.    The  Hellene  should  have  done  all  in  her  power  to  ^^^ 
get  out  of  the  way ;  she  did  not  do  so,  and  the  rule  of  the  road 
should  be  strictly  adhered  to  in  navigating  a  river  whenever  it  is 
safe  and  practicable."      That  is  the  opinion  which   has  been 
expressed  by  these  gentlemen,  and  the  reasons  they  have  given 
appear  to  their  Lordships  to  be  perfectly  satisfactory.    With 
respect  to  some  minor  points  that  were  made  as  to  the  con- 
struction of  the  Act  of  Parliament  and  some  other  considerations 
of  that  description,  their  Lordships  do  not  deem  it  necessary  to 
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enter  into  them.  The  case  is  decided  on  the  ground  that  the 
evidence  does  not  support  the  substantial  as  well  as  the  formal 
matter  of  complaint  made  by  the  Respondents, — ^that  it  does  not 
support  what  is  essential  to  their  case,  namely,  that  the  La  Plata 
was  guilty  of  negligence,  from  which  the  damage  arose.  In  the 
absence  of  that  it  is  impossible  that  the  La  Plata  can  be  liable 
for  the  damage  sustained  by  the  Hel^ne ;  therefore  the  decision 
of  the  Court  below  must  be  reversed,  with  costs. 

Toller,  proctor  for  Appellants. 

Clarkson  for  Respondents. 


In  t^t  9rib]^  Coundl. 

Present-'The  Right  Hon.  Lord  Weksleydalb. 
The  Right  Hon.  T.  Pemberton  Leigh. 
The  Right  Hon.  Sir  John  Dodson. 

THE  CITY  OF  LONDON,  W.  Campbell,  Master. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

Collision — Vessel  hove-to  and  Steamer — Lights — 17  ^  18  Vict. 

c.  104,  *.  298. 

A  smack,  hove- to,  saw  a  steamer  approaching,  but  did  not  show  a  light,  and  a  colli- 
sion ensued.    No  default  of  a  look-out  was  proved  against  the  steamer. 

Held,  that  the  smack  was  not  entitled  to  recover,  it  being  probable  that,  if  she  had 
shown  a  light,  no  collision  would  have  occurred.  The  party  suing  is  bound  to 
establish  the  negligence  of  the  other  party,  such  as  the  want  of  a  sufficient 
look-out. 

Iheember  16.  fTlHIS  was  an  appeal  from  a  sentence  of  the  High  Court  of 
-L  Admiralty,  in  a  suit  promoted  by  the  smack  Celerity 
against  the  steam-ship  City  of  London.  The  Court  below  pro- 
nounced (a)  in  favour  of  the  steamer,  whereupon  the  present 
appeal  was  brought. 

Forsyihj  Q.C.  and  Jenner  were  heard  for  the  Appellants, 
the  owners  of  the  smack. 


(a)   Vide  tuprcy  p.  248. 


THE  CITY  OF  LONDON.  301 

The  Queen* 8  Advocate  and  Wilde ^  Q.C.  for  the  Respondents^        1857. 
were  not  called  on.  ^"*"^^"  ^^' 

Their  Lordships  were  assisted  by  Mr.  John  Mcxdonald  and 
Mr.  James  Brown^  Masters  in  the  Royal  Navy. 

LoRP  Wensleydale,  in  delivering  the  judgment  of  their 
LordshipSy  said : — We  do  not  think  it  necessary  to  hear  the  Judgment, 
counsel  for  the  Respondents,  because  their  Lordships  consider 
the  case  has  been  very  well  argued  by  the  Appellants,  and  we  are 
in  full  possession  of  all  the  facts.  This  is  an  appeal  from  a  judg- 
ment pronounced  by  the  learned  Judge  of  the  Admiralty  Court, 
and  upon  reading  that  judgment  it  would  certainly  appear,  as 
Mr.  Forsyth  has  argued,  that  the  learned  Judge  had  some  little 
doubt  in  his  own  mind  as  to  the  conclusion  at  which  he  would 
arrive.  He  left  two  questions  for  the  consideration  of  the 
Trinity  Masters.  The  two  questions  are,  "  whether  you  are  of 
opinion  that  the  collision  was  occasioned  by  the  want  of  a  good 
look-out  on  board  the  steamer,  and  whether  you  think  that  if 
there  had  been  a  light  on  board  the  smack,  the  steamer  would 
have  seen  it,  and,  in  all  probability,  have  avoided  the  collision.*' 
The  first  question  has  not  been  distinctly  answered  by  the 
Trinity  Masters,  but  they  have  answered  the  second  question 
very  distinctly,  which  is  also  an  answer  to  the  case  of  the  Ap- 
pellants ;  namely,  that  if  a  light  had  been  exhibited  on  board  the 
smack,  there  would,  in  all  probability,  have  been  no  collision. 
Now,  we  have  had  the  benefit  of  the  assistance  of  assessors,  who 
have  considered  this  case  fully,  and  stated  the  grounds  of  their 
opinion ;  and  they  say  in  answer  to  the  first  question,  that  they  Asaeson  not 
are  not  satisfied  upon  the  evidence  that  the  steamer  was  at  all  "^"^^^  *^** 

*  .  the  steamer 

to  blame.    They  are  not  satisfied  upon  that,  but  they  are  both  bad  not  a 
satisfied  upon  the  other   question ;   namely,  that  if  there  had  ^^  ook-out. 

.    .  .  .  .       But  they  are 

been  a  light  exhibited  on  board  the  smack,  then  in  all  probability  satisfied  that  if 
the  collision  would  have  been  avoided.     That  being  so,  the  Ap-  ?  ^^^^^  ^??.   ^ 

11  1  1    1    -  '  n  '  1  T      •     1  been  exhibited 

pellant  has  not  succeeded  m   satisfying  us  that  the  judgment  bytbesmack, 
was  wrong.    The  Respondent  being  in  possession  of  the  judg-  JJ^^uW  pro-" 
ment,  must  be  taken  to  be  prima  fade  right,  and  it  lies  on  the  bably  have 
Appellant  to  show  the  judgment  to  be  wrong.     If  the  Court  en- 
tertain any  doubt  upon  the  question,  they  are  bound  to  decide  in 
favour  of  the  party  that  has  obtained  the  judgment  of  the  Court 
below.     With  respect  to  the  onus  probandi  in  this  case — as  it  onus  probandi 
was  properly  admitted  by  Mr.  Forsyth,  there  is  no  question  or  g"ekin^®to"e7 
doubt  about  the  law.    The  party  seeking  to  recover  compensation  cover, 
for  damage  must  make  out  that  the  party  against  whom  he 
complains  was  in  the  wrong.    The  burden  of  proof  is  clearly 
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1857.       upon  hiniy  and  he  must  show  that  the  loss  is  to  be*  attributed 
December  15.    to  the  negligence  of  tlie  opposite  party.      If  at  the  end  he 
leaves  the  case  on  even  scales,  and  does  not  satisfy  the  Court, 
that  it  was  occasioned  by  the  negligence  or  default  of  the  other 
party,  he  cannot  succeed.     Now,  on  the  present  occasion,  their 
Lordships  are  of  opinion,  that  he  has  not  satisfied  the  conscience 
of  the  Court,  that  the  cause  of  the  loss  was  through  the  mis" 
conduct  of  the  steamer.     He  has  at  all  events  left  the  matter  in 
doubt,  so  that  it  is  impossible,  in  the  most  favourable  point  of 
view,  to  decide  whether  the  collision  was  occasioned  by  the  mis- 
conduct of  the  steamer,  or  by  the  default  of  the  smack  herself. 
It  was  clearly    Now  there  can  be  no  question  in  this  case,  but  that  it  was  the 
ImackTo^ex-     ^^^Y  ^^  ^^^  smack  in  the  position  in  which  she  was,  being  hove- 
hibit  a  light,      to,  and  seeing  a  vessel  approaching,  to  exhibit  a  light;  and  if  the 

master  of  a  sailing  ship  chooses  not  to  exhibit  a  light  to  vessels 
approaching,  he  must  run  the  risk  of  his  neglect.  Looking  at 
the  whole  of  the  evidence,  their  Lordships  are  of  opinion,  that 
on  the  balance  of  the  evidence  it  is  tolerably  clear,  that  if  a  light 
had  been  exhibited,  the  accident  in  all  probability  would  never 
have  happened.  That  was  the  opinion  of  the  Trinity  Masters  in 
the  Court  below,  and  that  is  the  opinion  also  of  the  assessors, 
who  have  assisted  us  to-day  with  their  judgment,  and,  being  of 
Judgment  af-     that  opinion  ourselves,  it  is  our  duty  to  affirm  the  judgment  of 

firmed  with         ^^  q^^^^  ^^^jq       ^j^f^  ^.^gjg 
costs.  ' 

Jenner,  proctor  for  the  smack. 
Deacon  for  the  Respondents. 
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1867. 

December  15. 


In  tbe  Sribp  CounaX 

Present—The  Right  Hon.  Lord  Wensleydale. 
The  Right  Hon.  T,  Pemberton  Leigh. 
The  Right  Hon.  Sir  John  Dod8on. 

THE  JONGE  ANDRIES,  T.  A.  Stefpens,  Master. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Salvage — Agreement, 

An  agreement  to  perform  a  aerrice  of  a  salvage  nature  for  a  specific  sum  is  not 
to  be  lightly  set  aside,  either  because  the  weather  became  tempestuoust  or 
because  the  vessel  was  longer  in  arriving  at  a  port  of  safety  than  might 
reasonably  have  been  anticipated. 

THIS  was  an  appeal  from  a  sentence  of  the  High  Court  of 
Admiralty  (a),  in  a  suit  by  the  master,  owners  and  crew 
of  the  fishing-smack  Intrepid,  against  the  De  Jonge  Andries  for 
salvage.  The  salvors  had  entered  into  an  agreement  with  the 
master  of  the  ship  for  a  sum  of  50/.,  but  they  alleged  that,  in 
consequence  of  the  tempestuous  state  of  the  weather,  and  of  a 
gale  having  subsequently  sprung  up,  they  had  rendered  services 
not  contemplated  by  the  agreement  The  owners,  on  the  other 
hand,  maintained,  that  the  services  rendered  were  included  in 
the  agreement,  and  had  tendered  50/.  The  Court  below  was  of 
opinion  that  the  agreement  was  binding,  and  pronounced  for 
the  tender  made  by  the  owners  with  costs. 

Forsyth^  Q'C.,  and  Jenner^  for  the  Appellants. 

Wilde,  Q.C.,  and  Addams,  for  the  Respondents,  were  not 
called  on. 

The  Right  Honorable  T.  Pemberton  Leigh,  in  delivering  Judgment, 
the  judgment  of  their  Lordships,  said : — The  real  question  be- 
tween the  parties  is,  what  is  the  effect  of  the  agreement  into 
which  they  entered,  and  what  were  the  services  which  the  smack 
rendered  to  this  ship  ?  If  the  service  agreed  to  be  rendered  was 
merely  that  of  steering  as  a  pilot  ordinarily  steers  a  vessel,  where 
there  is  no  danger  and  difficulty,  and  then  something  occurs, 
and  additional  services  are  rendered,  then,  of  course,  there  is  a 

(a)  Vide  suprOf  p.  226. 
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1857.       just  claim  for  additional  compensation.     In  order  to  construe 

December  15.    ^}jjg  agreement,  we  must  look  at  the  circumstances  under  which 

What  were  the   it  was  made,  and  the  parties  between  whom  it  was  made.     In 

underwhich**    *^^®  ^^^  ^^^  ^'^^P'  ^'^^"g'^  °o*  ^^  actual  danger,  nor  having 
the  agreement    incurred  any  damage  which  could  subject  her  to  any  risk,  was 

nevertheless  in  some  distress.  She  had  been  strained  in  some 
degree,  the  weather  was  bad,  and  the  pumps  were  kept  occa- 
sionally at  work  as  she  was  fast  making  water.  Under  these 
The  ship  re-  circumstances  she  required  assistance,  but  of  what  kind  ?  not 
awis^ance  Aan  "^^rely  the  assistance  of  a  licensed  pilot  to  take  her  into  port,  but 
that  of  mere  assistance  of  a  totally  different  character,  and  the  agreement 
the  agreement  which  was  made  was  not  such  a  one  as  would  have  been 
was  entered       made  by  a  person  following  the  profession  of  a  pilot.     In  the 

course  of  the  voyage  the  ship,  being  in  distress,  hails  the  smack, 
and  enters  into  the  agreement,  the  effect  of  which  is,  that  the 
master  of  the  smack  was  to  go  on  board  and  pilot  the  galliot, 
and  that  the  smack  herself  was  to  sail  ahead.  The  question  is. 
And  the  fair      what  is  the  meaning  of  that  agreement  ?    The  learned  Judge  of 

She'a^^ccmenf  ^^^  ^^^  ^^^^  ^^  ^^^^>  ^^^^  ^^®  meaning  of  that  agreement 
is,  that  it  was    was,  not  that  the  master  of  the  smack  should  act  merely  in 

merely  piloulge  Steering  the  vesscl,  but  that  the  master  and  crew  should  stand 
services.  by  in  case  of  necessity,  and  give  their  aid,  if  required.    That 

appears  to  their  Lordships  to  be  a  perfectly  reasonable  construc- 
tion of  the  agreement,  having  regard  to  the  situation  of  the  ship 
at  the  time  the  agreement  was  made,  and  to  the  parties  between 
whom  it  was  made.  Their  Lordships  agree  entirely  with  the 
reasons  upon  which  the  learned  Judge  of  the  Court  below 
founded  his  decision,  and  they  are  much  struck  with  the  con- 
cluding part  of  his  judgment,  which  they  deem  to  be  impor- 
tant as  a  rule  of  the  Court.  He  says,  ''  I  now  come  to  the 
next  point  of  the  case.  It  happens,  as  a  matter  of  fact,  though, 
as  it  appears  to  me,  it  does  not  matter  one  way  or  the  other, 
that  the  vessel  met  with  tempestuous  weather,  and  she  was 
considerably  detained  in  the  prosecution  of  her  voyage  to  an 
English  port.  They  seem  to  have  been  undetermined  as  to  what 
port  to  have  her  taken.  Sometimes  she  was  to  go  to  Ramsgate, 
at  other  times  she  was  to  go  to  a  port  in  the  neighbourhood  of  the 
Norfolk  coast.  Now,  what  was  done  by  the  master  of  the  fishing 
vessel  which  was  to  change  the  nature  of  the  agreement  ?  He 
says,  in  effect,  'I  assisted  in  pumping;  the  weather  became 
tempestuous ;  there  was  considerable  labour  employed  in  keep- 
ing the  vessel  free.  I  worked  myself,  and  by  this  means  I  con- 
verted this  which  was  a  pilotage  into  a  salvage  service.'  Now  I 
am  of  opinion,  that  a  more  dangerous  doctrine  than  this  could 
not  be  imported  into  this  Court.''     And  in  that  opinion  their 
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Lordships  entirely  concur.    ''The  Court  has  always  held,  with        1857. 

regard  to  pilots,  that  they  are  entitled  to  say,  when  they  get  on    ^^^*^  ^^' 

board  vessels  which  are  not  seaworthy,  and  therefore  in  a  state 

of  danger,  '  We  do  not  come  in  the  character  of  pilots  only,  but 

also  in  the  character  of  salrors.'     They  are  not  entitled   to 

abandon  the  vessels,  but  the  Court  has  uniformly  given  them  an 

additional  reward,  thinking  they  are  not  to  be  compensated  for  a 

salvage  service  by  mere  pilotage.     But  if  you  engage  a  pilot, 

and  he  lends  a  hand,  in  consequence  of  the  necessity  of  the  case, 

arising  from  the  winds  becoming  more  boisterous  than  they 

were  before,  and  everything  which  is  not  strictly  pilotage  is 

to  be  construed   into    salvage,   masters  should   be   extremely 

cautious  how  they  allow  a  pilot  to  touch  a  single  rope,  or  to  do 

any  more  than  give  directions."     In  this  case,  their  Lordships  The  agreement 

are  of  opinion,  that  the  towage  or  the  salvage  services,  which  it  sctvI^,  *  * 

appears  this  master  actually  rendered,  were  services  included  towage  aa  well 

under  this  agreement,  which  was  entered  into  by  the  master  of  which  were 

the  galliot,  for  the  purpose  of  getting  that  ship  conducted  to  '^n^ered. 

some  safe  port.    We  are  of  opinion,  therefore,  that  the  master 

is  not  entitled  to  any  additional  compensation  beyond  the  sum 

which  is  mentioned  in  the  agreement,  and  the  judgment  of  the  Judgment 

Court  below,  therefore,  must  be  affirmed  with  costs.  costs. 

Jenner,  proctor  for  the  Appellants. 

DeacoUj  proctor  for  the  Respondents. 
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in  ti^e  Iki^  Court  of  SifmtraU?. 

THE  LINDA,  J.  A.  Melchkb,  Master. 

Collision — Abandonment — Subsequent  Salvage  Expense, 

The  ships  L.  and  G.  came  into  collision,  after  which  the  G.  was  abandoned  by  her 
master  and,  crew,  and  was  picked  up  by  another  vessel  and  carried  to  Madeira, 
by  which  a  large  salvage  expense  was  incurred.  G.  brought  an  action  for 
damage  against  L.,  in  which  both  vessels  were  pronounced  to  be  in  fault. 
On  a  further  question,  whether  the  expense  of  salvage  was  to  form  part  of  the 
damage  which  would  be  divided  between  the  vessels,  it  was  held,  that,  under 
the  circumstances  of  the  case,  the  G.  was  improperly  abandoned,  through 
want  of  ordinary  nautical  skill  and  resolution  in  her  master  and  crew ;  that  the 
salvage  expense  incurred  was  chargeable  to  such  misconduct,  and  would  form 
no  part  of  the  damage  arising  from  the  collision. 

When  a  collision  has  taken  place  the  burden  of  proof  lies  on  those  who  assert  that 
subsequent  damage  and  expenses  are  not  chargeable  to  the  collision. 

THIS  was  a  question  as  to  the  amount  of  damage  arising  in 
a  cause  of  collision,  brought  by  the  owners  of  the  Georgina 
against  the  Linda,  in  which  the  Court  had  pronounced  both 
vessels  to  be  in  fault.  It  appeared,  that  after  the  collision  the 
Georgina  had  been  abandoned  by  her  master,  and  a  few  days 
afterwards  picked  up  by  another  ^vessel  and  carried  to  Madeira ; 
materials  and  a  crew  were  sent  by  the  owners  of  the  salving 
vessel  from  Liverpool  to  Madeira,  for  wliich  service  a  con- 
siderable salvage  had  been  decreed.  The  owners  of  the  Linda 
denied  that  they  were  liable  for  any  part  of  this  subsequent 
expense,  which  they  asserted  to  be  caused  by  the  unnecessary 
and  improper  abandonment  of  the  Georgina  by  her  master  and 
crew. 

Dr.  Lushinqton  stated,  that  he  should  require  to  be  satisfied 
Burden  of  that  the  master  had  wilfully  abandoned  his  vessel  when  he  might 
proof  on  those    j^^^^  saved  her,  or  that  he  had  abandoned  her  through  a  want 

who  assert  im-  '  ,  .     ^ 

proper  aban-     of  ordinary  nautical  skill  and  resolution  ;  but  that,  if  there  were 
onment  extraordinary  risk  of  life  in  remaining  by  her,  or  if  it  turned  out 

to  be  a  question  of  want  of  judgment  in  the  master  as  to  whether 
it  were  expedient  to  act  in  this  or  that  way,  he  should  consider 
the  collision  to  be  the  cause  of  the  whole  damage  and  expense 
incurred. 


Phillimore,  A.  A.,  and  Spinks,  for  the  owners  of  the  Linda. 
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Addams  and  Twiss  for  the  Georgina.  1857. 

December  15. 


The  Court  was  assisted  by  Captains  Pixley  and  Close. 

Dr.  Lushington,  addressing  the  Trinity  Masters : — Gentle-  Judgment, 
men,  this  is  a  case  of  considerable  importance  with  regard  to  the 
interests  involved,  but  not  as  regards  the  principle  applicable  to 
what  has  been  called  consequential  damage;  for  this,  I  think, 
I  shall  have  no  difficulty  in  clearly  stating  to  you.    We  decided 
the  other  day  that  both  these  vessels  were  to  blame  for  the  col- 
lision.    According  to  the  law  of  this  Court,  the  damage  arising 
therefrom  is  to  be  divided  equally  between  the  owners  of  the 
two  vessels ;  if  there  had  been  a  cross-action,  the  cost  of  the 
damage  received  by  the  other  vessel  would   also  have  been 
equally  divided.     At  common  law  the  rule  is  different.     It  is 
said,  however,  by  the  Linda,  that  the  heavy  salvage  which  be- 
came due  from  the  Georgina  was  no  necessary  result  of  the 
collision,  but  arose  from  the  default  of  the  master  and  crew  of 
that  vessel.  The  question  therefore  for  you  to  decide  is,  whether.  Was  the  aban- 
looking  at  all  the  circumstances  of  the  case,  the  abandonment  the  Georrina 
of  the  Georgina  was  a  reasonable  act  on  the  part  of  the  master  &  reasonable 
and  crew  ?     In  other  words,  whether  the  vessel  was  improperly 
abandoned  by  the  master  in  consequence  of  want  of  ordinary  a  want  of  ordi- 
nautical  skill  and  resolution  ?     I  say,  with  reference  to  all  the  "^?J[  ^nd"^ 
facts  in  the  case,  because  we  cannot  otherwise  come  to  any  fair  lution  ? 
conclusion  on  the  question  of  want  of  ordinary  skill  or  resolution, 
or  of  what  danger  was  incurred.     I  consider  that  the  master  and  Crew  are  not 
crew,  after  collision,  are  not  bound  to  incur  extraordinary  risk  of  extraordinary' 
life  by  remaining  on  board  their  vessel.    Their  obligation  to  risk  of  life. 
remain  by  the  vessel  under  the  difficulties  and  risks  of  ordinary 
navigation  is  quite  another  matter.     When  a  collision  has  taken 
place,  though  both  vessels  are  to  blame,  yet  the  general  inference 
is,  that  the  damage  accruing  was  caused  by  the  collision,  and  the 
burden  of  proof  is  on  those  who  wish  to  show  that  any  part  of  it  Burden  of 
arose  from  subsequent  want  of  skill  in  the  crew  of  the  damaged  P^°^^' 
vessel.     You  have  heard  described.  Gentlemen,  the  condition  of  Facts  of  the 
the  Georgina,  when  she  was  discovered  by  the  salving  vessel,  a  *^**^* 
few  days  after  her  abandonment.     From  this  you  will  consider 
whether  you  can  infer  that  the  master  and  crew  could  have  na- 
vigated the  ship  with  reasonable  prospect  of  safety  to  some  port. 
You  will  remember  also,  that  a  seaman  was  lost  at  the  time  of  Could  the 
the  coHision:  on  the  other  hand,  that  the  weather  was  fine  and  p««>»"K»na.b*J« 

'  '  been  navigated 

the  season  summer.  I  must  also  call  your  attention  to  what  to  some  port 
occurred  after  the  collision.  It  appears  that  the  master  and  one  Tble  prospect 
of  the  men  got  on  board  the  Linda ;  the  mate  and  the  rest  of  the  ^^  ^^<y  ^ 
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1867.  crew  remained  on  board  the  Georgina.  We  have  heard  consider- 
lUcmber  16.  ^\^\^  argument  as  to  what  occurred  directly  afterwards  in  the 
course  of  that  morning.  I  think  it  perfectly  true  that  the  Linda 
stopped  by  the  brig,  that  those  on  board  her  offered  the  master 
and  crew  every  assistance  in  their  power,  in  the  way  of  provi- 
sionSy  spars,  sails  and  rigging ;  and  everything  no  doubt  would 
have  been  done  by  them  had  the  offer  been  accepted.  There 
was  no  offer,  however,  made  to  stay  by  the  vessel  or  to  take  her 
in  tow.  Afterwards  the  master  determined  to  abandon  the  brig, 
and  it  does  not  appear  that  any  of  her  crew  wished  to  remain  on 
board  of  her.  What  is  likely  to  have  actuated  the  master  in 
coming  to  such  determination  ?  No  benefit  could  arise  to  him- 
self, the  owners,  or  crew,  by  the  course  he  adopted ;  his  interest 
was  to  bring  the  ship  and  cargo  safe  to  port.  It  is  said  mala 
fides  is  proved  by  the  asserted  attempt  to  scuttle  the  brig ;  till 
lately,  such  an  act  would  have  been  a  capital  offence,  and  now  it 
is  a  highly  penal  one.  If  you  can  depend  on  the  evidence  of  the 
witness  Gladding,  and  the  asserted  confession  of  the  master  as  to 
the  attempt  to  scuttle,  it  would,  I  think,  affect  the  whole  merits 
of  the  case ;  but  such  a  crime  is  not  hastily  to  be  presumed,  still 
less  likely  is  it  that  an  attempt — for  nothing  was  actually  done — 
should  be  talked  about  and  confessed. 

The  Court  and  the  Elder  Brethren  having  retired  for  con- 
sultation, on  their  return. 

Opinion  of  the  Dr.  Lubhinqton  said : — ^The  Trinity  Masters  are  of  opinion 
TWnity  Mm-  ^^^^  ^^  abandonment  of  the  ship,  under  tlie  circumstances,  was 
Abandonment  unjustifiable;  that  a  master  of  ordinary  skill  and  ordinary 
uqjutdfiaUe.     courage  ought  to  have  attempted  to  salve  the  vessel,  which  most 

probably  would  have  been  accomplished  with  the  means  and  as- 
sistance offered.  Consequently,  the  expense  incurred  by  the  actual 
salvage  cannot  be  considered  as  the  result  of  the  collision  in  this 
case.  So  far  as  relates  to  the  collision,  each  party  mtist  pay  their 
own  costs ;  but  the  party  proceeding  must  pay  the  costs  occa- 
sioned by  the  question  of  the  subsequent  salvage  expense. 

Clarhsan  and  San,  proctors  for  the  Georgina. 

Thomas  and  Capes  for  the  Linda. 
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December  24. 


THE  LINDA  FLOR. 
ColUsion — Damage —  Wages — Priority » 

Where  a  foreigpfi  ship  is  condemned  in  damage  arising  from  a  collision,  and  the 
proceeds  of  the  sale  are  not  more  than  sufficient  to  meet  that  damage,  her 
crew  have  no  prior  right  against  the  ship  for  their  wages. 

THIS  was  a  suit  against  a  Portuguese  ship  for  mariners* 
wages.  It  was  opposed  by  a  party  who  had  obtained  a 
decree  against  the  vessel  in  a  cause  of  damage^  the  proceeds 
being  insufficient  to  meet  all  the  claims. 

The  Admiralty  Advocate  for  the  mariners. 

AddamSf  contra,  relied  on  the  case  of  the  Chimara,  decided 
1862  (a). 

Db.  Lushington  : — The  facts  in  this  case,  so  far  as  they  judgment, 
relate  to  the  question  at  issue,  are  the  same  as  the  facts  in  the 
case  of  the  Chimeera;  and  I  was   then  of  opinion    that   the  The  claim  of  a 
mariners  could  not  maintain  their  claim  to  the  prejudice  of  the  JbtaLed'a'Iu- 
parties  who  had  obtained  a  decree  in  the  cause  of  damage.     As  ^ree  in  a  cause 
the  same  point  has  been  again  mooted,  the  question  for  my  con-  prior  to  that 
sideration  is,  whether  I  see  sufficient  cause  to  depart  from  that  ?^  ^^^  seamen 

'  ,  ^    '  for  wages. 

judgment     I  adhere  to  my  opinion  as  expressed  in  the  case  of  the  xhe  mariner 
Chim€Bray  and  I  do  so  especially  for  the  following  reasons:  that  the  ^^  »  V®"*  o" 
mariner,  besides  a  lien  on  the  ship  for  his  wages,  has  also  a  right  right  of  action 
of  suing  the  owner  personally;  that  in  the  case  of  a  foreign  ship  *»  Personam; 
doing  damage  and  proceeded  against  in  a  foreign  country,  the  in-  but  the  injured 
jured  party  has  no  means  of  obtaining  redress  save  by  proceeding:  party,  in  the 

•'■•'  i.v.  ^^'^^  ^^^  foreign 

against  the  ship  herself,  which  I  apprehend  is  one  of  the  most  ship,  has  no 

cogent  reasons  for  all  our  proceedings  in  rem;  that,  in  a  case  "-"^^ »'»''" 

where  the  proceeds  of  a  ship  are  insufficient  to  compensate  for 

the  damage  done,  to  allow  the  mariners  to  take  precedence  of 

those  who  have  suffered  damage  would  be  to  exonerate  so  far 

the  owners,  to  whom  the  damage  is  imputed,  at  the  expense  of 

the  injured  party, — the  wrong-doer  at  the  expense  of  him   to 

(a)  November  25, 1852,  not  reported:    narest  7  Notes  of  Cases,  Suppl.,  p.  1, 
but  the  Judge  there  referred  to  the  Be-    as  laying  down  the  rule. 

8.  Z 
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whom  wrong  has  been  done.  For,  as  to  the  mariner,  what  is 
the  hardship  to  which  he  is  exposed  ?  It  is  true  he  fails  in 
his  remedy  against  the  ship,  but  his  right  to  sue  the  owner 
remains  unaffected.  These  reasons  satisfy  my  mind  as  to  what 
my  decision  ought  to  be,  and  they  constitute  the  grounds  of  that 
decision ;  it  is,  however,  not  to  be  forgotten  that  in  all  these 
cases  of  damage,  or  nearly  all,  the  cause  of  the  damage  is  the 
misconduct  of  some  of  the  persons  composing  the  crew.  This  is 
not  the  case  of  a  bankrupt  owner ;  it  will  be  time  to  consider 
such  a  case  when  it  arises. 

Loveday,  proctor  for  the  mariners. 

Rothery  for  the  owners  of  the  damaged  vessel. . 


1858. 
March  12. 


Jndgment. 


THE  RINGDOVE,  —  Nutman,  Master. 

Master's  Wages — Mortgagee  of  the  Ship  in  possession — Right  to 

give  Hail. 

If  a  ship  is  arrested  for  ship  and  freight,  a  party  shewing  a  primd  facie  title  to 
freight  is  entitled  to  a  release  of  the  ship  upon  giving  bail  in  the  action. 

In  an  action  against  ship  and  freight  for  master's  wages,  the  mortgagee  in  possession 
is  entitled  to  a  release  of  the  ship,  upon  giving  bail  in  the  action,  notwithstand- 
ing the  master  has  become  liable  in  respect  of  bills  of  exchange  drawn  upon 
the  charterers  for  the  ship's  use. 

THIS  was  an  action  by  the  master  of  the  British  ship  Ring- 
dove against  ship  and  freight  for  his  wages.  The  ship 
having  been  arrested,  an  appearance  in  the  actaon  was  entered 
for  Mr.  George  Thomas,  as  mortgagee  of  the  ship  in  possession, 
and  bail  was  tendered  but  refused.  The  Court  was  now  moved 
on  the  part  of  the  mortgagee  to  order  the  release  of  the  ship 
upon  bail  being  given  to  the  amount  of  the  action.  This  was 
opposed  on  the  part  of  the  master,  on  the  ground  that  the  mort- 
gagee was  not  entitled  to  receive  the  freight;  and  that,  where 
property  was  arrested  for  freight,  it  could  only  be  released  upon 
payment  of  the  freight  into  Court 

Deane,  Q.C.,  for  the  mortgagee. 

AddamSj  Q.C.,  for  the  master. 

Dr.  Lushington  :—  In  this  case  the  master  has  brought  his 
action  for  his  wages  against  ship  and  freight  by  virtue  of  the 
Merchant  Shipping  Act,  1854,  s.  191,  as  he  is  undoubtedly 
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intitled  to  do;  and  the  Court  is  bound  either  to  keep  its  hand        1858. 
on  the  ship  and  freight,  or  to  give  him  good  security  in  their  —  ^^^^  ^^ 
place. 

An  appearance  in  the  action  has  been  entered  for  Mr.  George 
Thomas  as  mortgagee  of  the  vessel  in  possession,  and  bail  ten- 
dered and  refused ;  and  the  Court  has  to  determine  whether  he 
is  intitled  to  give  bail  and  thereupon  obtain  release  of  the  ship. 

On  the  part  of  the  mortgagee  there  is  produced  a  copy  cer- 
tificate of  the  ship's  registry  with  the  mortgage  indoi'sed,  and 
a  charter-party  made  between  Messrs.  Fernie  &  Brothers,  of 
Liverpool,  as  agents  of  the  mortgagee,  and  Messrs.  Byrne  k 
Co.,  in  performance  of  which  the  freight  in  question  has  been 
earned.  On  the  other  side  there  is  an  affidavit  by  the  master 
to  the  effect  that  by  the  insolvency  of  Messrs.  Byrne  &  Co., 
the  charterers,  he  has  become  liable  upon  certain  bills  of  exchange 
drawn  by  him  upon  them  for  the  use  of  the  ship.  It  has  been 
contended,  that  this  gives  him  a  claim  to  receive  the  freight  and 
retain  it  for  his  own  protection.  And  it  is  further  contended,  that 
the  mortgagee  is  not  intitled  to  the  release  of.  the  ship  because 
it  has  not  been  shown  that  his  mortgage  is  still  subsisting,  and 
because,  where  property  is  arrested  for  freight,  by  the  practice  of 
the  Court  it  can  only  be  released  upon  payment  of  the  freight 
into  Court 

Now  I  must  observe,  that  whatever  determination  I  may 
come  to,  I  do  not  in  any  degree  decide  who  is  actually  intitled 
to  the  freight.  The  Court  has  no  power  to  determine  that 
question ;  that  is  the  province  of  another  Court  (a).  I  have  only  to 
consider,  whether  the  party  claiming  to  give  bail  shall  be  allowed 
to  do  so  and  thereupon  obtain  release  of  the  ship.  Upon  this 
question,  I  apprehend,  the  liability  of  the  master  upon  the  bills 
of  exchange  has  no  bearing,  if  the  other  party  is  otherwise 
intitled  to  give  bail.  If  I  allow  bail  to  be  given,  I  do  not  pre- 
judice the  master's  right,  whatever  it  may  be,  to  receive  or  retain 
the  freight ;  or  to  take  the  proper  measures  in  endeavouring  to 
obtain  it    The  only  question  for  me,  I  repeat,  is.  Has  this  The  right  to 

•   u^*       •       u   •!•     xu-        V       1  give  bail  the 

mortgagee  a  right  to  give  bail  m  this  action  !  only  question. 

As  to  the  subsistence  of  the  mortgage,  so  long  as  the  mort-  a  mortgage 
gage  remains  on  the  face  of  the  certificate  of  registry,  the  Court  cerdfiMte  of ''* 
must  presume  that  it  is  a  valid  and  subsisting  mortgage,  and  registry  will  bp 

presumed  to  be 
(a)  See  BHstawe  V.  Whitmore,Z5L.T.      freight  for  disbursementa  or  liabilities  '*"«»*»'^«^- 
173,  where  Chelmsford,  L.  C. decided,  on      incurred  for  the  ship, 
appeal,  that  the  master  has  no  lien  upon 
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1868. 

March  12. 

The  mortgagee 
in  possession 
has  a  j)rimA 
facie  tide  to 
freight. 


and  therefore 
has  a  right  to 
give  bail. 


Motion 
granted,  with 
costs. 


will  entertain  no  conjecture  as  to  the  possibility  of  its  having 
been  satisfied.  I  am  of  opinion,  therefore,  that  the  mortgage 
must  be  considered  a  subsisting  mortgage,  and  that  the  operation 
of  the  mortgage  and  the  charter  gives  Mr.  Thomas  2l  pr%m&  facte 
title, — I  do  not  say  more, — ^primd  facie  title  to  the  freight. 

but  it  is  then  contended  that  by  the  practice  of  the  Court 
property  arrested  for  freight  can  in  such  cases  as  this  only  be 
released  upon  payment  of  the  amount  of  freight  into  Court  I 
must  say  I  am  astonished  that  such  a  proposition  could  be 
attempted  to  be  maintained.  The  daily  practice  of  the  Court  is 
the  very  reverse  ;  and  if  in  every  action  by  master  or  seaman  for 
wages  the  amount  of  freight  was  required  to  be  brought  in,  it 
would  occasion  very  great  inconvenience  and  great  additional 
and  unnecessary  expense.  The  settled  practice  of  the  Court  is, 
that  where  n  primd  fade  title  to  freight  is  shown,  a  ship  arrested 
for  freight  shall  be  released  upon  bail  being  given  in  the  action. 
Where,  indeed,  cargo  is  arrested,  it  is  otherwise,  and  the  Court 
will  order  the  owners  of  cargo  to  bring  in  the  freight  But  that 
is  because  they  are  debtors  of  freight. 

I  am  of  opinion  that  Mr.  Thomas  has  shown  a  pritnA  fade 
title  to  freight  under  the  mortgage  and  the  charter,  and  that  he 
has  a  right  to  a  release  of  the  ship  upon  giving  bail  in  the  action. 
And  I  grant  this  motion  with  costs. 

Rothery  for  the  mortgagee. 

Clarkson  for  the  master. 


Mtarch  29. 


THE  CAMILLA,  R.  Millan,  Master. 

Ship  —  Master* 8   Wages  —  Forfeitttre — Wrongfil  dismissal  — 

17  ^18  Vict.  c.  104,  8.  191. 

Neither  error  of  seamanship  in  a  master,  nor  neglect  to  communicate  to  a  Lloyd's 

agent  stranding  of  the  vessel,  nor  neglect  to  sign  a  bottomry  bond,  works  a 

forfeiture  of  wages. 
Semble,  the  owner's  remedy  is  by  cross-action  in  a  Court  of  Common  Law. 
A  master,  engaged  for  a  voyage  out  and  home,  if  wrongfuUy  dischaiged  aliroad,  is 

intitled  to  wages  until  he  can  obtain  other  employment ;  and,  sembU,  until 

the  termination  of  the  entire  voyage. 

THIS  was  a  suit  for  wages,  brought  by  Robert  Millan,  as  the 
master  of  the  barque  Camilla.    The  following  letter  was 
the  final  contract  of  engagement. 
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"  Mr  T.  Michael,  London,  Sept.  19, 1853.  1868. 

"Sir, — In  consideration  of  your  appointing  me  master  of  your  ^^* 
vessel  Camilla,  now  bound  for  Launceston,  Van  Diemen's  Land, 
and  from  thence  to  any  place  or  places  you  may  order  me,  at  the  ' 
rate  of  150/.  per  annum,  I  agree  to  obey  your  orders  at  all  times 
and  places,  and  attend  to  your  interests,  and  if  I  neglect  to  do 
the  same,  and  you  become  a  loser  in  consequence  of  my  negli- 
gence or  error,  I  agree  to  pay  you  for  such  losses.  And  I  further 
agree  that  you  may  discbarge  me  during  the  voyage  if  you  have 
reasonable  grounds  to  do  so ;  and  1  also  agree  not  to  be  in  the 
ship's  debt  Robert  Millan." 

Wages  were  claimed  up  to  the  22nd  of  April,  1856. 
Addanu,  Q.C.,  for  the  master. 
Spinks  for  the  owner. 

The  further  particulars  are  sufficiently  stated  in  the  following 
judgment 

Dr.  Lushington: — ^This  is  a  suit  for  wages,  brought  by  Judgment. 
Robert  Millan,  formerly  master  of  the  Camilla.  It  is  clear  that 
Millan  was,  from  the  19th  September,  1853,  hired  as  master  of 
this  ship ;  that  he  proceeded  with  the  ship  as  master,  and  went  to 
Launceston,  in  Van  Diemen's  Land ;  that  he  remained  as  master 
until  the  23rd  May,  1855,  when,  whether  rightly  or  wrongly,  he 
was  forcibly  dispossessed  of  his  command  and  removed  from  the 
ship.  Millan  sues  for  his  wages  up  to  the  23rd  May,  1855,  and 
further  up  to  the  22nd  April,  1856,  till  which  time  he  could  not 
obtain  employment  Whatever  may  be  said  as  to  this  latter 
period,  it  is  abundantly  clear  that,  having  continued  master  up 
to  the  23rd  May,  1855,  he  is  intiUed  to  recover  his  wages  up  to 
that  period,  unless  it  can  be  shown  that  by  law  he  is  barred  from 
such  recovery.  In  order  to  establish  such  a  case,  an  answer  was 
given  in  on  behalf  of  the  owner,  which,  after  opposition,  was  re- 
formed and  admitted.  The  first  article  sets  up  the  agreement  of 
September,  1853  ;  the  third  article  pleads  that  the  master,  either 
from  gross  negligence  or  from  want  of  skill  and  seamanship, 
allowed  the  vessel  to  strike  upon  the  Hebe  reef;  the  fourth 
article  pleads  that  the  master  did  not  give  timely  information  of 
the  accident ;  the  seventh  article  that  he  was  frequently  intoxi- 
cated and  neglected  to  perform  his  duty,  and  improperly  refused 
to  sign  a  bottomry  bond ;  and  it  is  then  pleaded  that  on  the  ^3rd 
of  May,  1855,  the  master  was  dismissed  by  the  agent  of  the 
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1858.       owner  at  Launceston.    It  is  not  pleaded,  however,  that  any  one  of 
■  ^°^^*  the  facts  alleged,  or  all  of  them  together,  worked  a  forfeiture  of 

Questions  in      the  wages,  but  at  the  hearing  it  was  so  contended.     Two  ques- 
tions then  arise — First,  whether,  assuming  all  the  facts  pleaded  to 
be  true,  a  forfeiture  of  the  wages  up  to  the  day  the  master  left 
the  ship  has  taken  place  ?  Secondly,  if  not,  whether  the  master 
was  lawfully  dispossessed  ?    At  the  hearing  I  pressed  the  learned 
counsel  for  the  owner  to  state  what  were  the  principles  or  autho- 
rities upon  which  he  could  support  his  argument  that  a  forfeiture 
The  alleged       had  taken  place.     Upon  that  head  I  could  obtain  no  satisfaction, 
the  master  does  Hor  was  I  surprised,  for  I  believe  none  are  to  be  found.     I  do  not 
fe^tur *"^V  ^°'^'  "^y*  however,  that  a  case  might  not  exist  in  which  the  Court 
vTBges  at  Com-  would  refuse  to  pronounce  for  wages,  such  as  the  master  not  dis- 
Admirid^?^  *"  charging  the  duty  of  master  at  all,  making  over  the  command  of 

the  vessel  to  another  person — a  case  which  might  be  imagined  ; 
but  I  know  of  no  case  where  the  master  has  actually  discharged 
the  duty,  as  in  the  present  instance,  where  facts  of  this  descrip- 
tion have  been  admitted  as  an  answer  to  his  demand :  precedents, 
of  course,  were  not  to  be  found  in  (his  Court,  for  the  jurisdiction 
has  too  recently  been  conferred  upon  it  to  allow  of  any  arising  (a). 
I  can  find  none  at  common  law,  and,  for  the  reasons  I  am  about 
to  state,  I  think  none  can  be  found.     I  am  of  opinion  that  neither 
eiTor  nor  want  of  seamanship,  nor  improper  refusal  to  sign  a 
bottomry  bond  could,  in  an  action  at  law,  where  a  master  was 
suing  for  wages,  be  admitted  as  evidence  in  bar  or  even  in  re- 
duction of  his  claim,  if  he  had  actually  continued  in  command  of 
the  ship.     But  then  it  may  be  said,  is  there  no  remedy  .against 
the  master,  if,  in  essential  respects,  he  has  broken  his  agree- 
ment?   That,   I   apprehend,  is  not  so.     I  conceive  that  any 
injury  the  owner  may  have  received  under  such  circumstances 
might   be  elsewhere  the   subject  of  a  cross-action.     I  appre- 
hend that  the  law  on  this  subject  is  to  be  found  in  the  judg- 
ment in  Mondel  v.  Steel  (&),  and  in  the  notes  in  Smith's  Leading 
Cases  to  Cutter  v.  Powell  (c).    It  is  with  great  reluctance  that  I 
have  entered  upon  the  consideration  of  what  is  done  at  common 
law,  because  I  well  know  how  easily  I  might  fall  into  a  mistake ; 
but  the  circumstances  of  this  case  have  compelled  me  so  to  do, 
and  for  this  reason,  that  the  jurisdiction  as  to  the  claims  of  masters 
for  their  wages  is,  by  the  191st  section  of  the  Merchant  Shipping 
Act,  conferred  upon  this  Court,  and  masters  are  thereby  intitled  to 
Effect  of  17  &    all  the  remedies  which  belong  to  mariners ;  and  I  conceive  that 
i.  191.  '  the  true  intent  of  the  sectign  is,  that  I  shall  deal  with  all  such 

cases  on  the  same  principles  as  a  Couil  of  Common  Law  would 


but  is  a  sub- 
ject of  cross- 
action. 


(a)  See  The  Thonuu  Worthing  ton,  3 
W.  Rob.  ISl ;  Exeter,  2  C.  Rob.  G21. 


(b)  8  M.  &  W.  868. 

(c)  Vol.  2. 
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do;  and  that  the  statute  intended  only  to  give  masters  a  1858- 
remedy  against  the  ship,  and  to  give  this  Court  an  equitable  ^''^^ 
jurisdiction  to  take  cognizance  of  and  settle  disputed  accounts. 
In  this  case  the  question  is  not  one  of  disputed  account.  Nothing 
stated  in  the  answer  of  the  owner  is  in  the  nature  of  a  set-oiF; 
the  claim  is  not  a  debt,  or  anything  like  a  debt ;  it  is  a  claim 
for  unliquidated  damages :  nor  do  I  think  the  peculiar  terms  of 
the  contract  render  it  otherwise.  For  these  reasons  1  am  of  opinion 
that,  even  if  the  evidence-supported  the  allegation,  I  must  still 
pronounce  for  the  claim  of  wages  up  to  the  time  of  dismissal. 

9 

But  I  do  not  deem  it  right  to  leave  my  judgment  to  stand  solely  Charges 
upon  the  reasons  of  law  I  have  already  stated.     I  think  it  right  J^stw 
to  examine  the  principal  points  in  the  allegation^  and  the  evi-  examined. 
dence  produced  thereon.    The  first  charge  is,  that  the  vessel  Gct^ngthe 
was  allowed  to  take  the  ground  on  the  Hebe  reef  by  the  gross 
negligence  or  want  of  ordinary  skill  on  the  part  of  the  master. 
Looking  at  the  frequent  dangers  attendant  upon  navigation  in 
distant  seas,  justice  requires  that  so  serious  a  charge  should  be 
established  by  clear  and  satisfactory  evidence ;  the  onus  probandi 
is,  of  course,  upon  the  owner  who  asserts  the  affirmative.    Now, 
after  examination  of  all  the  evidence,  I  can  come  to  but  one 
conclusion,  that  the  charge  of  gross  negligence  or  want  of  nauti- 
cal skill  is  not  affirmatively  established.    The  next  head  of  com-  Concealment  of 
plaint  is  the  alleged  concealment  of  the  accident     I  certainly  ^^  accidenL 
am  of  opinion,  that  in  all  cases  of  this  description  the  proper 
course  is  to  give  information  to  the  agent  for  Lloyd's.     It  is  the 
safest  course  for  the  master,  the  most  prudent  as  relates  to  the 
owner,  and  the  most  just  to  the  underwriters.    This  omission  is 
proved ;  but  it  has  not  been  contended,  and  it  never  could  be 
gravely  mayitained,  that  such  a  circumstance  could  affect  the 
question  of  wages.     As  to  the  charge  of  concealment  from  the 
owner,  I  am  of  opinion  that  it  fails  equally  in  law  and  in  fact. 
I  am  also  of  opinion  that  the  charge  of  intoxication  is  not 
proved. 

I  now  approach  the  last  head,  and  perhaps  it  is  the  most  Improper 
singular  averment  in  opposition  to  a  claim  for  wages  that  ever  bottomiy  bond, 
found  its  way  into  the  proceedings  of  this  Court — improper 
refusal  to  sign  a  bottomry  bond.  The  master  denies  the  charge, 
and  says  that  no  bond  was  presented  to  him ;  but  let  me  see 
how  the  fact  stands  upon  the  other  evidence.  What  proof  is 
there  that  any  bottomry  bond  was  ever  presented  to  him  for 
signature  ?  What  evidence  is  there  as  to  the  terms  and  con- 
\e  bond  ?    True  it  is  that  the  master  was  authorized 
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1858.        by  his  owner  to  sign  a  Ix^ttomry  bond,  but  u[K>n  what  terms 
March  29.     ^^^  upon  what  conditions  the  Court  is  left  in  total  ignorance ; 


and,  looking  at  the  whole  transaction  of  this  case,  it  is  utterly 
impossible  to^  come  to  a  conclusion  that  the  master  can  be  con- 
victed of  culpability  for  not  having  signed  a  bond.  On  the  other 
hand,  there  appears  to  have  been  practised  towards  him  a  species  of 
coercion  that  the  Court  cannot  but  reprobate ;  he  was  arrested 
and  thrown  into  prison  for  the  debts  of  the  ship ;  there  is  no 
evidence  whatever  of  the  original  instructions  to  the  master, 
none  that  any  credit  was  open  to  him  for  the  necessary  wants  of 
the  ship  when  he  arrived  at  Launceston ;  and  I  must  add,  that 
there  are  strong  grounds  for  believing  that  after  the  ship  arrived 
in  this  country  the  bottomry  bondholder  and  the  owner  colluded 
together  to  defeat  his  claim  for  wages.  But  whether  this  be 
so  or  not,  it  is  not  necessary  to  pronounce  any  opinion  upon  the 
subject;  I  am  of  opinion  that  the  charge  of  improperly  refusing 
to  sign  a  bottomry  bond  is  not  sustained  by  the  evidence. 

The  conclusions  I  draw  are  the  following:  that  all  the  charges 
The  master  was  are  unfounded  in  law  and  unsustained  by  proof.  I  am  therefore 
posBessed,  and  of  opinion  that,  up  to  the  time  when  the  master  was  dispossessed 
18  intitled  to      fj-Qm  ^jj^  vesscl,  he  was  clearly  entitled  to  wases  under  the  original 

wa^es  up  to  the  mi  •  • 

period  of  ob-     Contract.    The  question  then  arises,  whether  he  was  lawfully 
employment     dispossessed  of  the  command,  and  whether  his  claim  to  wages  then 

ceased  ?  And  what  is  the  admitted  fact  ?  Be  the  charges  what 
they  might, — instead  of  resorting  to  the  tribunals  of  the  country 
where  the  ship  lay,  and  causing  justice  to  be  duly  administered^ 
^in  the  dead  of  the  night,  by  force  of  arms,  the  master  was 
ejected  from  the  vessel.  Against  such  an  outrage  this  Court  is 
bound  to  express  its  protest,  for  there  was  not  a  shadow  of 
necessity  to  justify  such  proceedings.  I  hold,  therefore,  that 
the  master  was  illegally  dispossessed  of  bis  command,  and  that 
all  his  rights  under  the  contract  remain  unaffected  by  proceedings 
so  utterly  unjustifiable.  Then  as  to  the  remedy.  In  strictness 
the  master  would  be  intitled  to  wages  up  to  the  termination  of 
the  contract,  but  he  has  claimed  them  only  up  to  that  period 
when  he  obtained  employment.  I  pronounce  for  his  claim,  and 
with  costs. 

Stocks,  proctor  for  the  master. 
Fox,  Nicholl  and  Fox  for  the  owner. 
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. 1868. 

February  &. 


,  In  tl^e  9ri&V  Cottiuil. 

Present— The  Judge  of  the  High  Court  of  Admiralty. 
The  Lord  Justice  Knight  Bruce. 
The  Right  Hon.  T.  Pembbrton  Leigh. 
The  Lord  Justice  Turner. 

THE  NEWPORT/HocQUARD,  Master. 

ON    APPEAL   FROM    THE    VICE-ADMIRALTY   COURT  OF    ST. 

HELENA. 

Slave-Trade  —  Forfeiture  and  Penalties  —  6  Geo.  4,  c.  113, 
ss,  4,  7 — Proceedings  in  Vice- Admiralty  Court  and  in  Court 
of  Appeal — Onus  Probandi — Costs  and  Damages. 

In  a  cause  of  appeal  from  the  sentence  of  a  Vice- Admiralty  Court,  decreeing  for- 
feiture of  a  ship  and  penalties  on  the  shippers  under  6  Geo.  4,  c.  113,  the 
captom,  to  support  the  condemnation  of  the  ship,  must  prove  that  the  owners 
of  the  ship  knowingly  and  wilfully  employed  the  ship  in  contravention  of  the 
Act ;  and,  to  support  the  decree  for  penalties  against  the  shippers,  must  prove 
that  they  knowingly  and  wilfully  shipped  the  goods  on  board  the  ship  to  be  so 
employed. 
Barton  v.  The  Queen,  2  Moore,  P.  C.C.  19,  followed. 

In  the  Vice-Admiralty  Court  the  parties  implicated,  if  known,  must  be  cited  by 
name  in  the  monition  of  the  Court,  to  show  cause  against  the  forfeiture  and 
penalties,  as  required  by  the  Order  in  Council,  issued  under  2  &  8  Will.  4, 
col;  and  if  the  monition  be  general  only,  no  penalties  against  individuals 
can  be  pronounced  for. 
If  the  Judge  believes  that  the  parties  implicated  are  bend  fide  ignorant  of  the  pro- 
ceedings, he  should  suspend  his  judgment  for  the  penalties. 
Shippers,  not  cited  by  name  in  the  monition  of  the  Vice-Admiralty  Court,  and 
condemned  in  penalties,  allowed  to  intervene  in  the  appeal  promoted  by  the 
owners  of  the  vessel. 
A  special  libel  of  appeal,  with  allegation  and  responsive  allegation,  pleading  new 

matter,  admitted  by  the  Court  of  Appeal,  and  evidence  taken  thereon. 
Under  the  circumstances  of  the  case,  the  Court  of  Appeal,  reversing  the  sentence  of 
the  Court  below,  restored  the  ship,  with  costs  and  damages,  and  remitted  the 
penalties  of  the  shippers,  with  costs,  but  without  damages,  and  refused  costs  to 
the  owner  of  the  cargo,  who  had  not  cleared  himself  by  making  an  affidavit 

THIS  was  an  appeal  from  a  decree  of  the  Vice-Admiralty 
Court  of  St.  Helena,  whereby  the  brigantine' Newport,  of 
Jersey,  was  condemned  for  having  been  engaged  in  the  slave- 
trade,  in  violation  of  the  Act  5  Geo.  4,  c.  113,  and  Messrs. 
Pinto,  Perez  k  Co.,  merchants  of  London,  the  shippers  of  the 
cargo  on  board  the  Newport,  were  condemned  in  pienalties  to 
the  amount  of  12,915/.  \7s.  6d.,  being  double  the  value  of  the 
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cargo.  The  original  appellant  was  Charles  Hocquard,  on  behalf 
of  the  owners  of  the  vessel,  who,  by  permission  of  the  Court, 
brought  in  a  special  libel  of  appeal ;  Messrs.  Pinto,  Perez  &  Co., 
who  had  not  been  cited  by  name  in  the  monition  of  the  Vice- Ad- 
miralty Court,  then  interrened  for  their  own  interest,  and  Perez 
intervened  for  Francisco  Antonio  Flores,  the  sole  owner  of  the 
cai^o,  and  their  Lordships  allowed  them  to  bring  in  an  allega- 
tion, pleading  the  same  facts  and  exhibits  as  pleaded  in  the  libel 
of  appeal.  Evidence  was  taken  upon  this  allegation,  and  also 
upon  the  allegation  on  behalf  of  the  Crown,  and  a  responsive 
allegation. 

The  case  was  heard  on  the  1st,  2nd,  3rd  and  7th  days  of 
December,  1867. 

Sir  Frederic  Thesiger,  Q.C.,  and  Forsyth  for  Hocquard  and 
Pinto,  Perez  k  Co. 

Dr.  Twiss  for  Perez,  claiming  for  Flores. 

The  Queen's  Advocate  (Sir  John  Harding)y  the  Attomey-Gre- 
neral  (Sir  Richard  Bethell),  and  Jenner  for  the  Crown  and  the 
captors. 


Judgment  of 
the  Court  be- 
low. 


On  the  3rd  of  February,  1858,  the  Right  Hon.  T.  Pembsrton 
Leigh  delivered  the  following  judgment: — 

This  case  comes  before  the  Court  by  appeal  from  a  sentence  of 
the  Vice- Admiralty  Court  of  St.  Helena,  dated  the  20th  of  Novem- 
ber, 1854,  by  which  the  Judge  **  pronounced  the  British  brigan- 
tine  or  vessel  called  the  Newport,  whereof  C.  J.  F.  Hocquard 
was  master,  to  have  been  engaged,  at  the  time  of  her  seizure,  in 
the  slave-trade,  contrary  to  the  provisions  of  the  Act  of  5  Geo. 
4,  c.  113,  and  as  such  or  otherwise,  subject  to  forfeiture  to  the 
Queen,  and  condemned  the  same  accordingly."  The  Judge, 
moreover, "  pronounced  for  the  penalties  due  under  the  provisions 
of  the  said  Act,  (that  is  to  say,)  that  the  sum  of  12,915Z.  ]7s,  6d, 
is  due  by  Pinto,  Perez  &  Co.,  the  shippers  and  owners  of  the 
goods  wares  and  merchandize  laden  on  board  the  said  vessel,  to 
wit,  double  the  value  of  the  goods,  &c.,  and  condemned  Pinto, 
Perez  &  Co.  in  such  penalties  accordingly,  and  in  costs,  and 
ordered  that  the  said  goods  wares  and  merchandize  should  be 
held  in  deposit  until  the  said  penalties  and  costs  should  be  paid." 


^Geo.4,c.  113.      The  sentence  is  founded  on  an  alleged  breach  of  the  provisions 
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of  the  6  Geo.  4,  c.  113,  and  it  is  material,  therefore,  to  state       1858. 
what  are  the  provisions  of  that  Act,  and  what  construetion  has  — *  ^^^^ 
been  put  upon  it  by  judicial  authority.     The  Act  provides,  by  Construction  of 
the  2nd  section,  that  ail  dealings  in  slaves  (except  in  certain  spe-  section  7  deter- 
cial  cases  provided  for  by  the  Act)  shall  be  unlawful,  and  that  it  ^^The%^emT 
shall  be  unlawful  for  any  person  to  let  to  hire,  use  or  employ  any  Mp  not  liable 
vessel  for  the  purpose  of  such  trade,  or  to  ship  or  contract  for  the  u^nlew  iMrovcd"* 
shipping  of  any  goods  on  board  of  any  vessel  for  the  purpose  of  ^  be  employed 
being  employed  in  such  trade.     By  the  4th  section,  any  ship  so  knowingly  for 
employed  is  subjected  to  condemnation,  together  with  all  property  ^^?  J"'" 
found  on  board  the  ship  belonging  to  any  owner  or  part  owner  shippers  liable. 
of  the  ship.    By  the  7th  section  it  is  provided,  that  if  any  person  unFeM  proved 
shall  wilfully  and  knowingly  ship  any  goods  on  board  of  any  to  have  shipped 
ship  to  be  employed  in  contravention  of  the  objects  of  the  Act,  knowingly,  &c. 
such  person  shall  be  subject  to  a  penalty  of  double  the  value  of 
the  goods.     By  the  lOtb  section,  persons  guilty  of  the  acts  for- 
bidden in  the  previous  sections  are  declared  to  be  guilty  of 
felony;  and,  by  the  11th  section,  seamen  serving  on  board  any 
ships  with  a  knowledge  that  they  are  to  be  employed  contrary 
to  the  Act,  are  declared  guilty  of  a  misdemeanour.     By  the  51st 
section,  it  is  provided  that  the  penalties  may  be  sued  for,  either 
in  any  Court  of  Record  in  Great  Britain,  or  in  any  Court  of  Re- 
cord or  Vice- Admiralty  Court  where  the  offence  was  committed, 
or  where  the  offender  may  be  found  after  the  commission  of  such 
offence.    Although  the  penalties  thus  inflicted  on  shippers  of 
goods  are  imposed,  by  the  7th  section,  only  on  such  persons  as 
shall  wilfully  and  knowingly  ship  them  for  the  purpose  of  con- 
travening the  Act,  the  words   ''  knowingly  and  wilfully"  are 
omitted  in  the  4th  section,  which  applies  to  the  letting  to  hire 
the  ship  to  be  employed  for  this  purpose,  and  subjects  the  ship 
so  employed  to  forfeiture.    A  question,  therefore,  was  naturally 
raised,  whether  such  words  were  to  be  implied  from  the  whole 
context  of  the  Act  with  respect  to  the  owner  of  the  ship,  and 
whether  a  ship  employed  in  carrying  such  goods,  though  without 
the  knowledge  of  the  owner,  was  not  subject  to  forfeiture,  on  the 
principle  which  is  often  found  to  prevail  in  cases  of  breach  of  the 
Revenue  laws.  This  question  came  before  the  Judicial  Committee 
in  the  case  of  Barton  v.  TTie  Queen  (a) ;  and  it  was  then  decided, 
after  long  deliberation,  that  in  order  to  subject  the  ship  to  for- 
feiture, it  was  necessary  to  prove  guilty  knowledge  on  the  part 
of  the  owner,  and  that  the  onus  of  proving  such  knowledge,  both 
as  to  the  owner  of  the  ship,  and  as  to  the  shipper  of  the  goods, 
lay  upon  the  seizors.    In  the  case  of  Del  Campo  v.  The  Queen(b), 

^       (a)  2  Moore,  P.  C.  C.  19.  (ft)  2  Moore,  P.  C.  C.  15, 
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1868.  it  was  held  that  the  cargo  on  board  a  ship  employed  in  contra* 
^  ^^^^  *_  vention  of  the  Act,  though  shipped  with  a  guilty  knowledge,  is 
not  subject  to  forfeiture  unless  the  goods  belong  to  the  owner  of 
the  ship.  In  order,  therefore,  to  sustain  the  sentence  in  the 
Court  below,  it  must  be  shown,  as  to  the  ship,  that  she  was 
employed  in  contravention  of  the  object  of  the  Act,  and  that  she 
was  so  employed  with  the  knowledge  of  the  owner ;  and  as  to 
the  shippers,  that  the  goods  had  been  shipped  by  them  wilfully 
and  knowingly,  for  the  purpose  of  being  so  employed.  Such 
being  the  law,  what  are  the  facts  ? 


Facta  of  the  The  Newport  belonged  to  Le  Sueur  tc  Co.,  merchants  in  Jersey. 

Shipbrokera.     Messrs.  Banner,  Brothers  &  Co.,  of  the  City  of  London,  ship- 
Charteren.        brokers,  Were  employed  by  the  owners  to  make  engagements  for 
*      the  ship.     On  the  21st  of  April,  1854,  Banner,  Brothers  &  Co. 
agreed  to  charter  her  for  a  voyage  to  the  west  coast  of  Africa, 
out  and  home,  to  Messrs.  Pinto,  Perez  k  Co.,  who  are  mer- 
Charter-party,   chants  of  character  in  the  City  of  London.    The  charter-party  is 
made  between  John  Le  Sueur  of  the  one  part,  and  Pinto,  Perez 
&  Co.  of  the  other  part,  and  it  is  thereby  agreed  that  the  ship 
shall  receive  on  board,  in  the  river  Thames,  such  lawful  goods  as 
the  charterers  shall  send  alongside,  and  shall  proceed  therewith 
to  Ambriz,  on  the  west  coast  of  Africa,  and  thence,  if  required, 
to  Loanda,  and  afterwards  reload,  at  either  or  both  places,  a 
cargo  of  lawful  merchandize,  and  proceed  therewith  to  London 
direct.     The  freight  to  be  paid  for  the  voyage  out  and  home  is 
900/.,  of  which  400/.  are  to  be  paid  on  the  ship  sailing  from 
London,  and  the  remainder  on  the  delivery  of  the  return  cargo. 
Consignee  of     The  ship  was  thus  chartered  by  Pinto,  Perez  k  Co.  on  behalf  of 
^^"^'  Mr.  Francisco  Flores,  a  Brazilian  subject,  resident  at  the  Portu- 

guese port  of  Loanda,  on  whose  account  they  had  received  orders, 
through  a  Mr.  Garrido,  his  clerk  and  agent,  to  purchase  and  ship 
a  cargo,  to  be  consigned  to  him  at  Ambriz  or  Loanda.  Accord- 
ingly, between  the  date  of  this  charter-party  and  the  8th  of  June 
following,  they  purchased  and  shipped  a  cargo  on  board  the 
Newport  for  the  account  of  Flores,  the  invoice  value  of  which 
was  6,457/.  18«.  9^/.,  being  one-half  of  12,915/.  17s.  Qd.,  the 
amount  of  penalties  in  which  they  have  been  condemned. 

Cargo.  The  cargo  consisted  of  Manchester  goods,  to  the  amount  of 

above  4,000/.,  earthenware,  hardware,  muskets  and  various  mis- 
cellaneous  articles,  amongst  which  are  the  following : — Forty-five 
casks  for  palm  oil,  38/.  Is.]  1^0  bundles  new  iron  hoops,  42/.; 
100  packs,  (which  we  understand  to  be  bundles  of  staves,  to  be 
made  into  casks,)  and  which  are  described  in  the  invoice  as 
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pipat  ahatidat,  for  palm  oil,  capable  of  containing  12,645  gal-       1868. 
ions.  These  packs  are  set  at  80/.    1,000  demijohns,  7^/.  18<.4d.      ''^"^  *•  ■ 

This  cargo  was  shipped  in  the  port  of  London,  nnder  the  in* 
spection  of  the  Custom-house  authorities ;  the  particulars  of  the 
cargo,  to  which  we  have  adverted,  were  all  specified  in  the  ship's 
manifest,  signed  by  the  master.  The  ship  was  regularly  cleared  Ship's  dear- 
8t  the  Custom-house  on  the  9th  June,  1854,  as  appears  by  the 
certificate  of  the  Custom-house  officer.  The  invoice,  which 
specified  the  different  goods,  was  intitled  **  Invoice  of  sundry 
merchandize,  shipped  from  London  to  Ambriz  and  Loanda 
(Angola)  by  the  ship  Newport,  Captain  Hocquard,  by  order  of 
Mr.  A.  Garrido,  to  consignment  and  for  account  and  risk  of  Mr. 
F.  A.  Flores,  of  Loanda."  The  manifest  described  the  vessel  as 
bound  for  Ambriz,  and  the  cargo  as  shipped  by  Pinto,  Perez  & 
Co.,  and  consigned  to  Flores.  There  was  not  the  slightest  attempt 
at  concealment  of  any  kind,  and  no  irregularity  whatever  is  sug* 
gested  by  the  Respondents  to  have  been  committed,  unless  the 
omission  to  give  a  bond  with  respect  to  the  packs,  to  which  we 
shall  presently  advert,  can  be  considered  to  fall  under  this 
description. 

Loanda  is  a  Portuguese  settlement,  and  Ambriz,  at  present,  is  Port  of  desti- 
also  in  the  hands  of  the  Portuguese  Government.  What  was  its  '^''°"" 
condition,  at  the  time  of  this  shipment,  does  not  appear  very  dis- 
tinctly :  some  of  the  witnesses  describe  it  as  at  that  time  in  the 
possession  of  the  Portuguese ;  others  speak  of  it  as  in  the  occu-  > 
pation  of  an  African  Chief.  However  this  may  be,  it  was  appa- 
rently considered,  by  the  Portuguese  authorities,  to  be  within 
their  territory ;  for,  on  the  9th  of  June,  1864,  Mr.  Vanzelier,  the 
Consul-General  of  Portugal  in  London,  signed  and  delivered  to 
Mr.  Hocqnard  a  certificate  to  be  presented  at  the  Custom-house 
at  Ambriz,  of  a  declaration  made  by  Hocquard  in  compliance 
with  the  regulations  of  the  laws  of  Portugal ;  and  a  letter  was 
addressed  by  Mr.  Vanzelier  to  a  gentleman  described  as  the 
administrator  of  the  Custom-house  at  Ambriz.  Although,  there- 
fore, it  turns  out  that  at  that  time  there  was  no  Custom-house  at 
Ambriz,  the  shippers  (if  they  had  no  other  knowledge  of  the 
matter)  might  well  suppose  that  Ambriz  was  in  the  possession  of 
the  Portuguese,  and  that  there  was  a  Custom-house  there. 

The  ship,  furnished  with  all  these  documei)ts,  set  sail  on  her  Ship  ieized, 
voyage  under  the  command  of  Captain  Hocquard,  on  the  9th  br  Helena  for  ad- 
10th  of  June,  1854,  and  arrived  off  the  port  of  Ambriz  on  the  J"dic*tion. 
21st  of  September  following,  where  she  was  boarded  by  an 


322  PRIVY  COUNCIL. 

1858.       officer  of  her  Majesty's  ship  Philomel,  a  gentleman   named 

€  ruary  8.    Dalison.     This  officer  examined  the  cargo  and  papers  of  the 

vessel,  and  was  furnished  by  the  master  with  every  information 

relative  to  the  ship,  the  cargo,  and  the  voyage  which  she  was 

then  prosecuting.     Mr.  Dalison  then  left  the  ship,  and  she  was 

soon  afterwards  seized  by  Captain  Skene,  the  commander  of  the 

Philomel,  for  being,  as  he  alleged,  engaged  in  the  Slave'Trade. 

Captain  Skene  informed  the  master  that  the  only  ground  on 

which  he  suspected  that  the  vessel  was  so  engaged,  was  that 

there  was  a  number  of  packs  on  board,  for  which  he  had  no 

certificate  from  the  Custom-house  of  the  port  from  which  he  had 

cleared  outwards,  stating  that  sufficient  security  had  been  given 

that  the  packs  should  be  used  only  for  the  purpose  of  lawful 

commerce.    Xhe  Newport  being  a  British  vessel,  seized  by  a 

British  cruiser,  a  Court  of  Vice- Admiralty  was  the  proper  tribunal 

to  adjudicate  upon  her ;  and  Captain  Skene,  having  removed  to 

his  own  ship  a  certain  number  of  her  crew,  and  put  on  board 

three  of  his  own  men  under  the  command  of  Lieutenant  de 

Robeck,  ordered  the  ship  to  be  taken  to  St.  Helena,  as  the 

nearest  and  most  convenient  port  where  there  was  a  Court  of 

Permission  re-  Vice- Admiralty.     Lieutenant  de  Robeck  sailed  with  her  accord- 
fused  to  master  .      ,  ,  ,  t  i       i»  r        *  m   \ 
to  communi-      i^^gly^  ^^^  on  the  passage  kept  her  for  twenty-four  hours  on  the 

cate  with  his     p^j^  ^f  Loanda,  where  Flores  was  residing.    The  master  re- 

consignee,  and    *  ^     ;  .... 

no  notice  of  quested  permission  to  communicate  with  his  consignee ;  but  this 
coMiffnee!*"*^  was  refused,  and  no  notice  of  the  seizure  was  given  to  Flores  by 

the  captors. 

Monition  of  The  ship  arrived  at  St.  Helena  on  the  8th  of  October,  and  on 

ty'co'ifrtTtSt  ^^^  ^^^^'  ^^  ^^^  instance  and  on  the  affidavit  of  Lieutenant  de 
Helena  did  not  Robeck,  a  monition  was  issued  out  of  the  Vice- Admiralty  Court 
■hipper^OT^*  of  St.  Helena,  the  terms  of  which  are  material.  The  monition 
consignee.        ig  issued  against  Hocquard,  the  master  of  the  vessel,  Francis  Le 

Sueur  and  Philip  Le  Sueur,  the  owners  thereof,  and  all  persons 
in  general  who  have  or  pretend  to  have  any  right,  title  or  interest 
in  the  said  brigantine  or  vessel,  her  tackle,  apparel  and  furniture, 
and  the  cargo  laden  therein,  and  the  parties  so  monished  are  to 
show  cause  why  the  ship  and  cargo  are  not  liable  to  forfeiture 
and  condemnation,  and  why  the  penalties  due  by  law  should  not 
be  pronounced  for.  Le  Sueur  &  Co.,  as  the  owners,  are  ex- 
pressly named  in  the  monition ;  but  there  is  no  mention  of  the 
Affidavit  of  name  either  of  Pinto,  Perez  &  Co.,  or  of  Flores.  Lieutenant  de 
JSIbct"^"^       Robeck's  affidavit,  after  verifying  various  papers  found  on  board 

the  ship,  including  the  several  documents  already  alluded  to, 
stated  that  Mr.  Dalison,  the  officer  originally  sent  on  board  the 
vessel,  had  reported  that  no  certificate  was  found  on  board  from 
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the  Custom-house  of  the  poii  from  which  she  had  sailed,  with  1858. 
respect  to  the  water-casks,  packs  or  shooks,  part  of  the  cargo ;  ^e^^^*nf  3- 
and  he  stated  that  he  knew  Fiores,  the  consignee  of  the  cargo ; 
that  Flores  was  a  notorious  slave-dealer,  and  that  he  had  no 
other  occupation,  calling  or  profession,  but  that  of  a  dealer  in 
slaves,  and  of  bartering  with  goods  imported  for  slaves  for  ex- 
portation. Though  Lieutenant  de  Robeck  swore  thus  positively 
to  these  facts,  he  did  not  state  how  he  had  acquired  a  knowledge 
of  tbem,  and  from  his  subsequent  examination  it  appears  that  he 
did  not  know  them  at  all,  that  he  never  saw  nor  was  acquainted 
with  either  Garrido  or  Flores,  nor  ever  saw  anything  of  any 
slave  establishments  of  theirs,  and  that  he  knew  nothing  of  them 
except  from  the  information  of  others.  There  is  no  mention  of 
Pinto,  Perez  &  Co.,  in  this  affidavit  any  more  than  in  the  moni- 
tion, nor  any  statement  that  the  defendant  believed,  or  had  the 
least  reason  to  believe,  that  either  Le  Sueur  k  Co.,  or  Pinto, 
Perez  k  Co.,  were  in  any  manner  privy  to  the  ill^al  employ- 
ment of  the  vessel.  Hocquard,  the  roaster,  had  been  deprived 
of  all  his  papers,  and  had  been  refused  all  opportunity  of  com- 
municating with  Flores,  his  consignee ;  and,  in  this  difficulty,  he  claim  for  ship- 
applied  to  Mr.  Fowler,  a  proctor  at  St.  Helena,  to  claim  the  ship  8h"^rt*°utiii 
for  Le  Sueur  &  Co.,  whom  he  knew  to  be  the  owners  of  the  ship, 
and  the  cargo  for  Pinto,  Perez  Sc  Co.,  whom  he  knew  to  be  the 
shippers,  and  supposed  to  be  the  owners,  of  the  cargo.  On  the 
26th  of  October,  accordingly,  a  claim  was  carried  in  by  Fowler, 
which  is  styled  the  claim  of  Hocquard,  the  master,  on  behalf  of 
himself  and  Le  Sueur  &  Co.,  the  owners  of  the  Newport,  and  on 
behalf  of  Pinto,  Perez  &  Co.,  of  London,  merchants,  as  the  ship- 
pers and  sole  owners  of  the  cargo. 

In  support  of  this  claim  the  master,  on  the  same  day,  made  an  MaBter'tafflcUu 
affidavit,  in  which  he  went  very  fully  into  all  the  circumstances  of  ^**/'J**  *°** 

'      .  "^  .  satisfactory; 

the  chartering  of  the  vessel  and  the  shipment  of  the  cargo  by 
Messrs.  Pinto,  Perez  &  Co. ;  he  said,  **  that  the  cargo  was 
shipped  in  London,  under  the  eye  and  surveillance  of  the  Cus- 
toms authorities  at  the  port  ;**  '*  that  the  deponent  had  every 
reason  to  believe,  and  did  at  the  time  of  making  his  affidavit 
believe,  that  the  cargo  was  truly  and  solely  for  the  purposes  of 
lawful  commerce,  and  that  it  was  never  contemplated  nor  in- 
tended by  any  parties  or  party  whatever  engaged,  either  in  the 
fitting  and  chartering  or  freighting  the  said  brigantine  or  vessel, 
or  in  the  shipping  or  consigning  the  said  cargo,  or  in  the  navi- 
gation or  management  of  the  said  brigantine  or  vessel  in  the  said 
voyage,  that  the  said  brigantine  or  vessel,  or  the  said  cargo,  or 
uny  part  or  parcel  thereof,  should  be  engaged  in,  or  used  or 
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1858.  devoted  to,  any  other  than  the  purpose  of  lawful  traCBc** 
February  z.  n  fhat  previous  to  his  clearing  from  London^  he  made  certain 
declarations,  and  signed  certain  documents,  at  the  Custom-house 
of  that  port,  relative  to  the  voyage  and  cargo  of  the  vessel,  as  is 
usual  in  such  cases ;  that  he  relied  entirely  on  the  brokers  to  do 
whatever  was  necessary  to  procure  all  requisite  documents  from 
the  Custom-house  authorities,  and  that  he  had  every  reason  to 
believe,  and  did  believe,  that  every  necessary  declaration,  bond 
or  document,  requisite  and  usual  to  be  made,  signed  or  given  to 
the  Customs  of  the  port  from  which  a  vessel  clears  outward  with 
a  cargo,  had  been  made,  signed  and  given  in  the  case  of  the  said 
vessel,  and  that  every  necessary  document  or  certificate,  or  ship's 
paper  of  any  description,  required  to  enable  the  vessel  to  proceed 
securely  on  her  voyage,  and  to  prove  the  nature  of  the  traffic  in 
which  the  vessel  was  engaged,  was  furnished  to  him,  as  master, 
on  his  clearing  out  as  aforesaid,  and  was  amongst  the  papers  and 
documents  delivered  by  him  to  Captain  Skene,  at  the  time  of  the 
seizure  and  detention  of  the  vessel."  With  respect  to  the  packs, 
'  he  stated  that  he  was  not  aware  of  the  particular  purpose  to 
which  they  were  intended  to  be  applied,  but  that  they  were  put 
on  board  as  part  of  the  cargo,  and  not  for  the  use  of  the  vessel ; 
and  that  he,  the  deponent,  had  no  means,  within  his  knowledge, 
of  converting  the  said  packs  into  water-casks,  or  casks  of  any 
description,  even  had  he  so  desired.  He  said  that  the  demijohns 
were  not  shipped  for  nor  intended  to  be  used  on  board  the  said 
vessel  for  the  purpose  of  containing  water^  or  for  any  other  pur- 
pose whatever  than  that  of  being  delivered,  with  the  remainder 
of  the  cargo,  according  to  the  terms  of  the  charter-party  and  bill 
of  lading ;  and  that  he  was  informed  by  Captain  Skene  himself 
that  the  demijohns  were  articles  of  legal  traffic,  and  that  he  did 
not  rest  anything  on  their  being  on  board  the  said  vessel.  He 
said  that  all  the  articles  objected  to  were  entered  on  the  ship's 
manifest,  and  were,  to  the  best  of  his  belief,  sdely  for  the  pur- 
poses of  lawful  trade ;  and  were,  as  he  was  credibly  informed, 
continually  imported  into  Africa  for  the  purpose  of  lawful  trade. 
With  respect  to  the  allegations  in  De  Robeck's  affidavit  against 
Flores,  the  deponent  stated  that  he  knew  not  Flores,  and  that  he 
was  unable,  therefore,  either  to  admit  or  deny  the  allegations 
respecting  him ;  that  he  had  no  further  knowledge  of  the  person 
to  whom  the  vessel  and  cargo  were  consigned  than  the  name  of 
the  party,  gathered  from  his  instructions  and  ship's  papers.  He 
stated  that  he  had  made  a  former  voyage,  as  master  of  the  vessel, 
to  the  coast  of  Africa ;  had  taken  out  a  cargo  of  coals,  and  had 
brought  back  a  cargo  of  palm  oil ;  and  that  he  believed  that  the 
vessel  had  always  been  employed  in  making  voyages  to  and  from 
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London  and  the  said  coast,  and  had  never  been  engaged  in  the  1868. 
slave  trade ;  that  he  had  been  long  acquainted  with  the  owners  '  ^"^^ 
of  the  brig ;  that  they  were  shipowners  and  merchants  of  high 
reputation  and  unblemished  character,  both  at  Jersey  and  wbere- 
ever  their  name  is  known,  and  that  the  deponent  truly  believed 
that  they  never  had  been,  nor  would  they  or  any  of  them  be, 
engaged  in  carrying  on,  or  aiding,  abetting  or  encouraging,  the 
African  or  any  other  slave  trade,  under  any  pretence  or  for  any 
reward  or  remuneration  whatever ;  that  he  also  knew,  and  was 
well  acquainted  with  the  house  of  Banner,  Brothers  Sc  Co.,  and 
that  they  are  brokers  of  long-established  and  wide-spread  repu- 
tation, and  that  he  had  never  heard  of,  nor  had  the  slightest 
reason  to  suspect,  their  being  connected  in  any  transactions  with, 
or  which  might  in  any  way  further,  the  slave  trade;  that  he  also 
knew  the  house  of  Pinto,  Perez  &  Co.,  the  charterers  of  the  said 
vessel,  and  that  they  have  large  transactions  with  the  coast  of 
Africa,  and  are  continually  receiving  into  England  from  thence 
cargoes  of  the  various  productions  of  the  country,  and  that  the 
deponent  had  never,  either  directly  or  indirectly,  heard  that  they 
were,  or  ever  bad  been,  concerned  in  the  slave  trade  in  any  way 
whatever,  and  that  the  deponent  verily  believed  they  never  had 
been  nor  were  so  concerned.  It  would  be  difficult  to  frame  an 
affidavit,  going  more  fully  and  distinctly  into  every  part  of  the 
case  than  this,  or  more  completely  negativing,  as  far  as  the  know- 
ledge and  belief  of  the  deponent  extend,  all  privity  on  the  part 
either  of  Le  Sueur  &  Co.,  or  of  Pinto,  Perez  k  Co.,  to  any  un- 
lawful use  of  the  ship  or  cargo. 

The  affidavit  of  Hocquard  was  confirmed  by  the  papers  and  "n^  otherwiie 
letters  found  on  board  the  ship,  as  far  as  any  inference  could  be 
derived  from  them,  and  by  the  affidavit  of  De  la  More,  the  chief 
officer  of  the  vessel,  under  the  master,  who  stated  that  he  was 
employed  to  receive  on  board  the  vessel  the  different  packages 
then  on  board  of,  and  forming  part  of  the  cargo  of,  the  vessel, 
and  that  the  whole  of  the  cargo,  and  every  part  and  parcel  thereof, 
were  regularly  and  duly  shipped  in  London,  and  brought  on 
board  the  said  vessel  in  the  ordinary  manner;  and  that  with 
every  separate  shipment  thereof  he,  the  deponent,  to  the  best  of 
his  recollection  and  beUef,  received  a  boat  or  shipping-note, 
bearing  the  Custom-house  stamp,  and  that  he  had  several  of  the 
said  shipping- notes  in  his  possession  at  the  time  of  the  seizure  of 
the  vessel,  and  had  since  delivered  the  same  to  the  master  of  the 
vessel.  There  was  further,  an  affidavit  by  Mr.  Pritchard,  a 
Custom-house  officer  at  St.  Helena,  by  which,  on  behalf  of  the 
claimants,  he  deposed  that  it  appeared  to  him  from  the  papers 

s.  A  A 
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1858.        and  documents  found  on  board  the  ship,  and  brought  in  by  the 

'  "*°^^        captors,  that  the  provisions  of  the  Act  16  4:  17  Vict.  c.  107, 

intituled  *^  An  Act  to  consolidate  and  amend  the  Laws  relating 
to  the  Customs  of  the  United  Kingdom,  &c./'  had  been  complied 
with,  and  that  the  vessel  was  duly  cleared  out  from  the  port  of 
London  on  the  9th  June  last^  for  Ambriz,  on  the  west  coast  of 
Africa,  with  a  cargo  consisting,  among  various  other  articles, of  100 
packs  of  staves,  1,000  demijohns,  and  25  casks  of  muskets,  all 
of  which  are  entered  on  the  manifest  of  the  vessel.  Lieutenant 
de  Robeck  made  a  second  affidavit,  verifying  copies  of  certain 
letters  and  documents  relating  to  Flores,  which  the  Judge  ad- 
mitted ;  though,  from  a  subsequent  explanation  of  the  grounds 
of  his  judgment,  he  does  not  appear  to  have  given  them  much 
Sentence  of       weight.     On  the  20th  November,  1854,  the  cause  came  on  for 

hearing,  and  on  the  same  day  the  sentence  complained  of  was 
pronounced  by  the  Court 


Court  below. 


Order  in Coun-  It  is  Contended  by  the  Appellants  that  this  sentence  is  not 
2*ac^Wili.°4^'  ^'^'y  entirely  unwarranted  by  the  evidence  before  the  Court,  but 
c.  51,  clearly  that  it  was  pronounced  in  direct  violation  of  the  regulations  con- 
tained in  an  Order  in  Council,  issued  under  the  authority  of  the 
2  &  3  Will.  4,  c.  51,  by  which  Order  the  proceedings  of  Vice- 
Admiralty  Courts  in  cases  of  this  description  are,  or  ought  to  be, 
governed  (a).  One  of  these  regulations  provides,  that  if  the 
owners  or  parties  implicated  are  known,  they  shall  be  cited  by 
name  in  the  monition.  Pinto,  Perez  &  Co.  were  known  to  be 
the  shippers  of  the  cargo.  Flores  was  known  to  be  the  con- 
signee and  owner  (this  appears  by  De  Robeck's  examination) ; 
yet  neither  Pinto,  Perez  k  Co.,  nor  Flores  are  cited.  ^  If  the 
monition  contain  the  names  of  the  owners  or  others,  from  whom 
penalties  are  sought  to  be  recovered  :''  (in  other  words,  if  such 
persons  are  known)  the  regulations  provide  that  the  monition 
shall  be  personally  served  on  the  parties ;  the  object  being  obvi- 
ously to  secure  due  notice  and  opportunity  of  defending  them- 
selves to  the  individuals  liable  to  be  affected  by  the  judgment. 
Here  the  names  and  residences,  both  of  Pinto,  Perez  k  Co.,  and 
Flores,  were  perfectly  well  known,  yet  there  was  no  service  upon 
them,  and  no  notice  of  any  sort  given  to  them.  It  is  provided 
by  the  regulations  that  if  it  shall  appear  to  the  Judge  by  affidavit 
that  personal  service  cannot  be  effected  on  the  parties  (if  any) 
named  in  the  monition,  by  reason  that  they  have  personally 
absented  themselves  to  avoid  service,  the  Judge  is  to  pronounce 
his  decree ;  but  if  he  has  reason  to  believe  that  the  parties  are 

(a)  4  Moore,  P.  C.  C.  170,  note. 
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honajide  ignorant  thereof,  he  ought  to  reserve  his  judgment,  so  185^. 
far  as  relates  to  the  penalties  sued  for,  and  also  as  to  the  slaves  ^*^^"*^''y  ^-^ 
and  vessel  if  any  doubt  shall  arise  upon  the  evidence.  Here, 
there  had  been  no  attempt  to  serve  either  Pinto,  Perez  k  Co. 
or  Flores  personally ;  there  was  doubt,  as  to  Flores,  whether  the 
transaction  was  illegal;  there  was  more  than  doubt  as  to  Le 
Sueur  and  Pinto,  Perez  &  Co. :  yet  the  Judge,  instead  of  sus- 
pending his  sentence,  pronounces,  on  the  same  day  on  which  the 
case  is  brought  on,  a  decree  of  condemnation.  Finally,  in  the 
case  of  a  monition  citing  all  persons  in  general,  and  not  describing 
any  persons  by  name,  no  penalties  against  individuals  can  be 
pronounced  for.  Here  Pinto,  Perez  k  Co.  are  not  cited  by 
name,  yet  the  Judge  pronounces  for  penalties  against  them  to  the 
amount  of  nearly  13,000/.  It  is  no  excuse  for  these  irregularities  and  without 
that  the  master,  (who  had  no  authority  at  all  to  appear  for  Pinto,  ^^n^"'"^*^*" 
Perez  &  Co.,)  in  the  state  of  ignorance  in  which  he  was,  in- 
structed a  proctor  to  give  in  a  claim  for  Pinto,  Perez  &  Co., 
as  sole  owners  of  the  goods.  It  was  perfectly  well  known  to  the 
captors  that  Pinto,  Perez  &  Co.  were  not  the  owners  at  all, 
and  that  the  goods  belonged  to  Flores,  from  whom  all  knowledge 
of  the  proceedings,  as  far  as  the  captors  were  concerned,  had 
been  kept  It  is  said  that,  although  Flores  had  no  o6Scial  notice 
of  these  proceedings,  he  was  acquainted  with  them,  and  might 
have  attended  to  protect  his  interests.  It  by  no  means  appears 
that  he  had  any  opportunity  of  doing  so.  There  is  evidence, 
indeed,  that  by  the  14th  of  October  he  had  heard  of  the  seizure 
of  the  Newport,  and  that  by  the  10th  of  November  he  had  heard, 
indirectly,  that  she  had  been  taken  to  St  Helena ;  but  there  is 
no  communication  between  Loanda  and  St.  Helena,  except  by 
cruisers,  and  on  the  20th  of  November  the  sentence  was  pro- 
nounced ;  Flores  had  a  right  to  rely  on  the  observance  by  the 
Court  of  rules  in  themselves  positive  and  essential  to  the  due 
administration  of  justice,  and  the  captors,  who  had  kept  him  in 
ignorance  of  their  proceedings,  cannot  very  reasonably  object 
that  he  did  not  appear  to  them. 

It  is  contended,  however,  by  the  Respondents,  that  the  case  New  evidence 
has  now  assumed  an  entirely  different  aspect ;  that  any  irregu-  ^efore  the 
larities  in  the  original  proceedings  are  immaterial ;  that  it  comes  peal, 
before  their  Lordships  on  new  pleadings  and  new  evidence ;  and 
that  there  is  now  suflScient  ground  both  to  affirm  the  original 
sentence  and  to  pronounce  an  original  sentence  of  condemnation 
of  the  cargo,  and  of  infliction  of  penalties  upon  Flores. 

The  case  certainly  comes  before  their  Lordships  in  a  very 
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singular  shape.  In  addition  to  the  ordinary  petition  of  appeal 
and  transcript  of  the  original  proceedings  and  evidence,  we  find, 
amongst  the  papers  before  us,  a  libel  of  appeal,  supported  by 
affidavits,  on  the  part  of  Hocquard,  as  representing  Le  Sueur  & 
Co.  and  Pinto,  Perez  &  Co. ;  an  allegation  on  the  part  of  Pinto, 
Perez  &  Co.,  as  interveners ;  a  claim  for  the  cargo  by  J.  M. 
Perez,  as  attorney  for  Flores,  praying  restitution,  with  costs  and 
damages ;  a  responsive  allegation  on  the  part  of  the  Crown ; 
and  a  further  allegation  on  the  part  of  Pinto,  Perez  k  Co.  Upon 
these  further  pleadings  a  vast  mass  of  additional  evidence,  both 
oral  and  documentary,  has  been  produced  by  both  sides.  Wit- 
nesses have  been  brought  over  by  the  Crown,  at  a  great  expense, 
from  the  Brazils,  from  Portugal  and  from  Africa ;  every  matter 
bearing  upon  the  transaction  has  been  the  subject  of  investiga- 
tion, besides  many  bearing  upon  it  not  at  all,  or  but  very 
remotely;  and  the  result  is  found  in  a  second  Appendix  of  300 
closely- printed  folio  pages,  in  addition  to  the  first  Appendix  of 
above  100.  The  costs  of  these  proceedings,  therefore,  form  a 
subject  of  consideration  not  less  important,  perhaps,  in  a  pecuniary 
point  of  view,  than  the  matter  itself  in  dispute. 


Questions  for 
the  Court. 


Respondent's 
case. 

Character 
of  consifrnee, 
nature  of  port 
of  de<:ti  nation, 
description  of 
cargo. 


The  points  to  be  determined  remain,  however,  as  against  the 
original  parties,  the  same  as  they  were  at  first.  As  regards  Le 
Sueur  &  Co.,  is  it  made  out  that  the  ship  was  employed  with 
their  knowledge  in  any  manner  in  contravention  of  the  statute  of 
6  Geo.  4,  c.  113;  as  against  Pinto,  Perez  k  Co.,  is  it  made 
out  that  they  shipped  the  goods  in  question  wilfully  and  know* 
ingly  for  the  purpose  of  being  so  employed  ? 

The  case  attempted  to  be  made  by  the  Respondents  is  this : — 
That  Flores  was,  at  the  period  of  the  transaction  in  question, 
and  had  been  long  previously,  engaged  in  the  slave-trade ;  that 
Garrido,  his  agent,  had  also  been  long  engaged  in  the  same  traffic, 
first  on  his  own  account,  and  afterwards  on  account  of  Flores ; 
that  the  employments  of  Flores  and  Garrido  were  notorious  to 
everybody  who  had  any  trade  with  the  west  coast  of  Africa; 
that  Flores  had,  in  truth,  no  other  real  trade ;  that  Ambriz  was 
a  port  which  had  no  trade  except  in  slaves ;  and  it  is  argued 
that,  under  these  circumstances,  it  must  be  presumed  that  the 
goods  in  question  were  intended  to  be  employed  in  the  slave- 
trade,  and  that  Pinto,  Perez  k  Co.  and  Le  Sueur  k  Co.  had 
notice  of  that  fact.  It  is  insisted  further,  that  the  cargo  was  of 
a  character  to  excite  suspicion,  and  that,  although  the  Act  under 
which  a  bond  with  respect  to  casks  (or,  as  it  is  contended,  packs, 
to  be  made  into  casks)  is  required,  may  not  apply  to  this  case, 
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still  that  it  was  the  practice  of  the  Custom  House  in  London  to  1858. 
require  a  bond  in  such  cases,  and  of  merchants  to  give  it ;  and  Februarys. 
that  the  absence  of  such  bond  adds  to  the  suspicion  which  the 
cargo  itself  is  calculated  to  create.  It  is  useless  to  go  in  detail 
through  the  mass  of  the  documents  and  depositioos,  in  which 
there  is  much  matter  contained  which  cannot  be  regarded  as 
evidence,  and  some  evidence  to  which  little  credit  can  be  given, 
except  in  so  far  as  it  is  corroborated  by  other  testimony  or  by 
circumstances.  This  observation  applies  more  especially  to  Mon- 
teiro,  who  has  been  brought  over  from  Africa  by  the  Crown,  in 
order  to  be  a  witness,  and  who  states  that  he  is  to  receive  1,200/., 
in  addition  to  his  expenses,  for  coming.  On  this  witness,  as  well 
from  the  account  which  he  gives  of  himself,  and  from  the  letter 
which  he  admits  having  written  to  Garrido,  as  from  the  contra- 
diction given  to  his  evidence  in  several  particulars,  their  Lord- 
ships are  of  opinion  that  they  cannot  place  much  reliance. 

A  careful  examination  of  the  papers,  after  the  long  and 
very  able  discussion  which  the  case  underwent  at  the  bar, 
has  brought  their  Lordships  to  the  following  conclusions.  It  Condumonii  of 
IS  clear  that,  at  a  period  antecedent  to  the  date  of  the  pre-  \^l  ^^^  *" 
sent  transactions,  both  Flores  and  Garrido  were  largely  engaged 
in  the  slave-trade,  and  that,  for  several  years  before  1861,  they 
were  employed  in  the  regular  purchase  and  transmission  of  slaves 
from  the  west  coast  of  Africa  to  a  company  of  merchants  at  Rio 
de  Janeiro.  In  1851,  however,  strenuous  efforts  were  made  by 
the  Brazilian  Government  to  put  down  the  traffic ;  and,  as  far  as  > 

regards  the  Brazils,  these  efforts  appear  to  have  been  attended 
with  great  success.  British  and  Portuguese  Commissioners  were 
resident  at  Loanda  for  the  purpose  of  enforcing  the  execution  of 
the  treaties  relating  to  this  subject.  One  of  the  gentlemen,  who 
was  the  British  Commissioner  there  for  several  years,  Sir  George 
Jackson,  has  been  examined  as  a  witness  for  the  Crown  in  this 
case,  and  it  appears  from  his  evidence  that,  in  1851,  he  reported 
to  his  Government  that  the  slave  trade  was  most  sensibly  dimi- 
nished, and  that  any  occasional  shipments  of  slaves  had  been 
principally  from  the  south  of  Loanda  (Ambriz  is  to  the  north  of 
Loanda).  In  January,  1853,  the  British  Commissioners  reported 
that  the  slave  traffic  was  so  far  extinct  that  nothing  but  a  change 
of  policy  on  the  part  of  Brazil  could  effect  its  revival  to  any  con- 
siderable extent;  and  this  opinion  was  shared  by  the  Portuguese 
Commissioner  Valdez.  In  the  year  1853  there  seems  to  have 
been  some  increase  of  the  slave-trade  both  north  and  south  of 
Loanda,  mentioned  in  the  Commissioners'  Report  of  1864;  but 
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1868.       in  February,  1855— speaking,  therefore,  it  is  presumed,  of  what 

February  3.  o  i 


happened  in  the  year  1854 — they  reported  that  such  increase  had 
been  only  momentary,  and  had  entirely  ceased.     It  is  said,  how- 
ever, and  there  is  reason  to  believe,  that,  although  the  trade 
with  Rio  was  stopped,  Flores,  and  Garrido  as  his  agent,  were, 
at  different  times  after  1851,  engaged  in  adventures  of  sending 
slaves  to  Cuba.     So  strong  a  suspicion,  at  all  events,  was  enter- 
tained on  that  subject  by  the  British  authorities  that  ui^ent 
remonstrances  were  addressed  to  the  Portuguese  Government 
against  permitting  him  to  remain  in  their  territory  in  Africa,  and 
in  consequence,  in   the  beginning  of  1854,  an   order  for  his 
removal,  within  five  months,  was  issued,  which  was  served  upon 
him  in  June,  1854.     He  obtained  a  little  delay  in  the  execution 
of  the  order ;  but  in  February,  1855,  he  quitted  Africa,  and  their 
Lordships  are  not  aware  of  any  evidence  to  show  that  he  has 
since  been  engaged  in  such  transactions.     In  1854  he  obtained 
from  the  Portuguese  Government  a  concession  of  large  copper 
mines  in  Africa,  which  he  began  to  work  in  1855,  and  Sir  George 
Jackson  states  that  he  has  no  reason  to  suppose  that  Garrido 
(the  agent  of  Flores,  who  remains  in  Africa),  has,  since  those 
mines  began  to  be  worked,  been  at  all  concerned  in  the  traffic  of 
slaves.     Unless  the  evidence  of  Monteiro  be  considered  sufficient 
to  establish  the  fact,  there  seems  no  distinct  proof  that,  in  or  after 
the  year  1 854,  Flores  embarked  in  any  adventure  in  slaves. 

Nature  of  proof  In  order,  however,  to  establish  a  case  against  this  shipment,  it 
port  a  sentence  ^^  ^^^  sufficient  to  show  that  Flores  had  been  engaged  in  the 
of^condemna-    slave-trade,  and  had  not  altogether  abandoned  it  in  1854.     It 

must  be  proved  either  that  at  that  time  he  had  no  lawful  trade, 
or  that,  from  the  port  to  which  the  cargo  was  addressed,  or  from 
the  nature  of  the  cargo  itself,  or  from  other  circumstances,  there 
is  a  presumption  that  this  adventure  was  intended,  not  for  his 
lawful  traffic,  but  for  his  unlawful  traffic.     Now,  not  only  are  the 
propositions  as  to  Flores'  trade,  and  as  to  the  port  of  consign* 
ment,  and  the  nature  of  the  cargo,  not  established,  but  the  direct 
contrary  is  distinctly  proved  by  the  evidence ;  and  so  far  from 
there  being  proof  of  any  other  circumstances  to  mise  the  pre- 
Consignee  not   sumption,  the  evidence  tends  directly  to  rebut  it     It  is  proved 
the°time*e'*^  *'  *^^^  Flores  was  engaged  in  lawful  traffic  to  a  large  extent ;  his 
gaged  in  the      dealings  of  this  kind  increasing,  as  it  seems,  in  proportion  as  the 
ave-tr    e.       slave-trade  was  suppressed.     He  had  much  correspondence  with 
Pinto,  Perez  &  Co.,  and  received  several  consignments  from  them 
in  the  years  1854  and  1855.    This  correspondence  is  produced, 
and  it  alt  appears  to  bear  reference  only  to  lawful  trade.    Some 
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of  the  articles  ordered  by  him  are  such  as  could  hardly  be  em-  1858. 
ployed  for  any  but  lawful  trade ;  one  is  a  brick-making  machine;  ^'^"^^y  ^- 
another  is  an  oil-press,  which  he  proposes  to  establish  for  crush- 
ing ground-nutSy  an  article  which  seems  to  have  acquired  con- 
siderable importance  in  commerce  since  the  great  check  given  to 
the  slave-trade  upon  this  coast.  With  respect  to  the  port  of 
AmbriZy  the  witnesses  on  both  sides  agree  that,  at  the  date  of  the 
transactions  in  question,  it  was  a  port  at  which  considerable  law- 
ful traffic  was  carried  on ;  at  which  there  were  respectable  Euro- 
pean houses  established  for  the  purpose  of  carrying  on  such 
traffic ;  at  which  a  cargo  like  that  of  the  Newport  might  find  a 
sale  for  the  purposes  of  lawful  traffic,  and  at  which  a  legitimate 
cargo  might  be  procured  in  return ;  and  it  is  shown  that  for 
several  years  Flores  himself  had  been  in  the  habit  of  importing 
palm  oil,  elephants'  teeth,  and  other  African  produce,  from  Ambriz 
into  Loanda.  If,  therefore,  the  real  employment  of  Flores  had 
been  notorious  in  London,  and  known  to  these  parties,  how  could 
it  have  affected  their  case  ?  It  never  can  be  contended  that,  be- 
cause a  man  has  been  engaged  in  the  slave-trade,  he  must  not  en- 
gage in  lawful  trade,  or  that  all  persons  dealing  with  him  must  be 
presumed  to  be  engaged  in  illegal  traffic  The  policy  of  the  British 
Government  appears  to  have  been  directed,  on  the  contrary,  to 
supplanting  the  slave-trade  by  lawful  commerce,  and  to  inducing 
those  who  had  been  engaged  in  it,  whether  buyers  or  sellers  of 
slaves,  whether  natives  of  Africa  or  foreigners,  to  abandon  their 
old  pursuits,  and  employ  themselves  and  their  capital  in  pro- 
moting the  lawful  commerce,  and  with  it  the  civilization  of  tlie 
country.  But,  so  far  from  the  characters  of  Flores  and  Garrido 
being  notorious  in  London,  and  known  to  all  merchants  there 
engaged  in  the  African  trade,  not  a  single  merchant,  or  other 
person  resident  in  England,  is  produced  as  a  witness  on  the  part 
of  the  Crown  to  prove  the  fact,  and  there  is  much  evidence  the 
other  way.  Mr.  Swanzy,  who  has  been  engaged  in  the  African 
trade  for  twelve  years,  swears  that  he  had  never  heard  either  of 
Garrido  or  Flores.  Mr.  Williams,  who  was  formerly  a  partner 
in  the  firm  of  Pinto,  Perez  k  Co.,  who  knows  all  their  trans- 
actions as  well,  he  says,  as  they  know  them  themselves^  and  is 
still  in  some  measure  connected  with  the  firm,  swears  that  he 
never  heard  of  Garrido,  and  never  heard  of  Flores  being  engaged 
in  the  slave-trade,  or  even  that  he  was  suspected  of  being  so,  till 
after  the  seizure  of  the  Newport.  Mr.  Banner,  who  has  been 
^'^g^g^cly  f^i*  about  fourteen  years,  as  a  ship-broker,  in  trade  with 
the  west  coast  of  Africa,  states  that  he  had  never  heard,  nor  had 
the  least  suspicion,  till  after  the  seizure  of  the  Newport,  that 
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1858.  Flores  was  engaged  in  the  slave-trade.  Slader,  a  clerk  of 
Febrmmry^  Banner^  deposes  to  the  same  effect,  and  so  do  Pargana  and 
Boyd,  who  are  clerks  of  Pinto,  Perez  k  Co.  One  of  the  firm  of 
Le  Sueur  &  Co.  has  been  examined,  and  he  states  that  he  had 
never  heard  of  either  Flores  or  Garrido ;  and  he  denies  in  the 
most  positive  terms,  that  be,  or  any  of  his  firm,  or  his  ship,  since 
she  belonged  to  them,  has  been  ever  engaged,  directly  or  indi- 
recdy,  in  the  slave-trade,  and  he  says  that  the  whole  tnnsaction 
of  chartering  the  ship  on  her  last  voyage  was  conducted  by 
Banner  &  Co.  This  statement  is  confirmed  by  Banner,  who 
states  that  he  had  chartered  the  Newport  twelve  times  between 
1845  and  1864,  ufoa  African  voyages,  sometimes  on  account  of 
the  British  Government,  and  sometimes  to  private  persons.  He 
states  that  on  the  late  occasion,  the  ship  was  chartered  and  the 
cargo  shipped  solely  for  the  purposes  of  lawful  commerce.  The 
partners  in  the  firm  of  Pinto,  Perez  k  Co.  have  sworn  to  the 
same  efiect ;  and  have  also  sworn  that,  until  after  the  seizure  of 
the  Newport,  they  had  no  notice,  knowledge,  or  suspicion,  that 

^rwSi"to  be  I^^***  ^''^^f  ^^  ^*<*  been,  o^aged  in  the  slave-trade.  If  we  look 
intended  for  at  the  evideiUia  rei  in  the  particular  transaction,  not  the  least 
DaseZ^"^  ^^'    circumstance  of  suspicion  is  discovered.     It  is  dear,  firom  the 

depositions  of  the  Crown  witnesses,  as  well  as  of  those  of  the 
Appellants,  that  the  cargo  was  of  a  character  quite  as  well  suited 
for  lawfiil  as  for  unlawfid  traffic  The  staves  are  proved  to  have 
been  second-hand  staves,  furnished  by  breaking  up  casks  which 
had  brought  home  palm  oil,  and  to  have  been  bought  for  the 
purpose  of  being  so  employed  again,  and  not  to  be  fit  for  carry- 
ing water.  So  little  interest  was  felt  about  them  by  the  shippers, 
that  the  master  was  told,  if  he  was  pressed  for  room  in  bis  ship, 
to  leave  them  out  No  blame  is  to  be  imputed  to  either  the 
owners  of  the  ship  or  the  shippers  of  the  cargo  for  giving  no 
bond  in  respect  of  them.  It  is,  at  least,  very  doubtful  whether 
any  bond  could  have  heeai  demanded ;  but,  at  all  events,  it  was 
not  demanded.  The  Custom-house  officer  who  passed  the  goods 
says  he  should  not  have  required  a  bond  if  be  had  observed  them ; 
''  indeed,  he  has  no  doubt  that  he  did  observe  them,  but  required 
no  bond — not,  according  to  his  then  judgment,  considering  such 
bond  to  be  requisite."  From  the  evidence  of  all  the  Custom- 
house officers  examined,  it  appears  that  the  practice  amongst 
them  varied  with  respect  to  requiring  such  bonds,  and,  if  there 
was  any  mistake  in  the  matter,  the  allegation  on  the  part  of  the 
Crown  attributes  it  '^  to  the  error  or  neglect  of  the  Custom- 
house officers  on  the  spot"  With  respect  to  the  demijohns,  it 
is  proved  that  they  are  common  articles  of  commerce  in  the 


pases. 
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African  trade;  that  they  are  not  used  for  carrying  water  in  1858. 
slave  ships,  for  which  purpose  they  occupy  too  much  room,  but  ^'g^^^^y  ^- 
are  used  for  carrying  spirits  into  the  interior  of  Africa :  indeed, 
the  evidence  shows  that  it  had  been  intended  to  fill  these  vessels 
with  spirits  on  the  voyage  in  question,  but  that  on  applying  to 
the  Custom  House,  it  was  found  to  be  illegal  to  do  so.  When 
it  is  admitted  that  this  ship  was  never  intended  to  be  employed 
in  carrying  slaves,  and  that  the  whole  cargo  was  to  be  sold,  and 
that  these  articles  were  part  of  the  cargo,  and  not  of  the  equip- 
ment of  the  vessel,  no  suspicion  can  attach,  after  the  evidence  is 
examined,  to  any  of  these  articles.  The  bona  fides  of  the  trans- 
action is  strongly  confirmed  by  the  other  circumstances  which 
appear  in  the  case.  The  letters  of  Flores  and  Garrido  show 
incidentally  that  Flores  was  employed  in  1864  in  procuring 
return  cargoes  in  Africa  for  the  ships  which  he  was  expecting 
from  England.  Insurances  upon  such  ships  and  cargoes  were 
effected  to  the  amount  of  20,0002. ;  and  amongst  all  the  letters 
which  have  been  produced,  not  one  is  pointed  out  containing 
any  expression  from  which  an  inference  of  illegal  traffic  can  be 
drawn. 

The  result  is,  in  their  Lordships'  opinion,  that  the  Respondents  Case  against 
have  entirely  failed,  by  the  additional  evidence,  to  bring  home  IndthiTp^/rs 
any  charge  either  against  Le  Sueur  &  Co.,  or  Pinto,  Perez  &  Co.,  foij«  entirely, 
with  respect  to  the  shipment  in  question,  and  that,  on  the  con-  entul'pd'tirres- 
trarv,  the  effect  of  such  evidence  is  to  exonerate  these  gentle-  titution,  with 

.     »      i»  -11  t    J  n  •!•        t  coitA  and 

men  entirely  from  any  guilty  knowledge  of  an  illegal  purpose,  damages; ship- 
even  if  there  were  reason  to  believe  that,  on  the  part  of  Flores,  |J^  JJ  ^^JjJJJ* 
such  purpose  existed.     Indeed,  as  against  Le  Sueur  k  Co.  the  ties  and  cosu, 
allegation  on  the  part  of  the  Crown  does  not  impute  to  them  any  nlagw. 
such  knowledge.    The  sentence  complained  of  must  be  reversed. 
Le  Sueur  &Co.  have  been  subjected  to  serious  loss;  their  ship 
has  been  sold,  they  have  lost  their  return  freight,  the  seizure  was 
made  without  any  sufficient  cause,  and  they  are  clearly  intitled 
to  restitution,  with  costs  and  damages.     If  the  captore  have 
acted  under  the  instructions  of  their  Government,  it  is  to.  the 
Government  that  they  must  look  for  their  indemnity.     Pinto, 
Perez  k  Co.  have  been  condemned  in  very  heavy  penalties,  on 
'the  ground  of  having  committed  an  offence  which  might  have 
subjected  them,  in  this  country,  to  a  prosecution  for  felony. 
Whatever  injury,  however,  they  have  sustained  (and  it  may  pro- 
bably be,  as  they  represent,  very  serious),  it  is  not  of  a  character 
for  which  damages  can  be  awarded  in  a  Court  of  Admiralty;  but 
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to  the  cost8  of  all  the  proceedings,  both  in  St.  Helena  and  in  this 
country,  they  are  fully  intiiled. 

Their  Lordships  desire  to  guard  themselves  against  being  sup- 
posed to  imply,  by  this  judgment,  any  censure  of  the  course 
which  it  has  been  thought  proper  on  the  part  of  the  Crown  to 
adopt  in  this  case.  When  the  attitude  assumed  by  this  country 
towards  foreign  states,  on  the  subject  of  the  slave-trade,  is  con* 
sidered,  it  may  justly  have  been  thought  the  duty  of  the  British 
Government,  when  their  own  subjects  were  alleged  to  be  impli- 
cated in  such  a  traffic,  to  have  the  matter  sifted  to  the  very 
bottom,  and  not  to  spare,  as  they  appear  not  to  have  spared,  any 
trouble  or  expense  in  order  to  discover  the  guilt,  if  guilt  existed, 
and  to  bring  the  offenders,  if  offenders  they  were,  to  justice. 
This  course  may  have  been  necessary,  as  it  was  strongly  urged 
by  the  Attorney-General  that  it  was  necessary,  for  the  vindi- 
cation of  the  national  honour  in  the  eyes  of  the  world ;  but  their 
Lordships  think  that  the  national  honour  must  be  vindicated  at 
the  national  expense,  and  that  merchants  who,  having  engaged 
only  in  a  lawful  adventure,  have  been  subjected  to  an  unjust  and 
illegal  sentence,  are  entitled  to  be  indemnified  against  its  conse- 
quences, and  against  the  costs  which  they  have  incurred  in  ob- 
taining its  reversal,  in  relieving  themselves  from  the  heavy  pecu- 
niary loss  which  it  inflicted,  and  from  the  deep  stain  which  it 
cast  upon  their  characters. 


The  only  remaining  question,  is  with  respect  to  the  cargo. 


Consi^ee  of 
cargo  to  resti- 
tution of  cargo,  The  penalties,  for  which  alone  it  was  held  in  deposit,  being  no 

circumetances    longer  due,  in  consequence  of  the  reversal  of  the  sentence  against 
to  costs.  Pinto,  Perez  &  Co.,  it  is  of  course  that  the  cargo  should  be 

restored  to  Flores,  the  owner,  unless  a  case  for  penalties,  or  con- 
demnation, can  be  established  against  him.  Their  Lordships 
have  already  expressed  their  opinion  that  the  respondents  have 
failed  to  establish  any  such  case,  even  if,  on  the  present  pro- 
ceedings, it  was  competent  to  them  so  to  do.  The  cargo,  there- 
fore, with  the  proceeds  of  such  part  as  has  been  sold,  must  be 
restored  to  him ;  but,  considering  that  he  has  not  availed  him- 
self of  the  opportunity  which  he  had  of  exculpating  himself,  by 
his  own  affidavit  or  examination  (as  J.  M.  Perez,  his  attorney, 
has  attempted  to  do  on  his  behalf),  from  all  guilty  intention  in 
this  transaction,  and  that  his  course  of  trade  previously  exposes 
this  particular  adventure,  as  regards  him,  to  some  suspicion, 
their  Lordships  think  that  justice  will  be  done  to  him  by 
simple  restitution  of  the  cargo,  and  of  the  proceeds  of  such  part 
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as  has  been  sold,  without  costs  or  damages.    They  will  make  a        1858. 
report  to  her  Majesty  in  conformity  with  the  opinion  which  they   — — ^^   '  ■ 
have  expressed. 

Bowdler  and  JBathurst,  proctors  for  the  Appellants. 
Dyhey  proctor  for  the  Respondents. 


THE  NEWPORT  (a). 

(REPORT   OP  THE  REGISTRAR  TO  THE   JUDICIAL  COMMITTEE 

OP  HER  MAJESTY'S  PRIVY  COUNCIL.) 

Ship — Condemnation  and  Sale  by  Decree  of  Vice^Admiralty 
Court — Reversal  of  Decree  with  Costs  and  Damages-^^Mea* 
sure  of  Damages. 

The  capture  of  a  chartered  abtp,  and  condemnation  and  sale  by  decree  of  a  Vice* 
Admiralty  Court  do  not,  if  the  decree  is  reversed  by  the  Court  of  Appeal 
(although  more  than  three  years  afterwards)  with  costs  and  damages,  amount 
to  a  prevention  by  the  perils  enumerated  in  the  charter  ;  but  the  shipowner 
is  bound  to  perform  his  contract  or  to  pay  damages. 

A  shipowner  has  no  claim  to  freight  pro  raid  itinerit  peraetif  except  there  be  an 
acceptance  of  the  goods  by  the  shipper  at  the  shorter  destination,  such  that 
the  law  will  imply  a  new  agreement  for  fireigfat  pro  ratA. 

Under  a  decree  of  restitution  with  costs  and  damages,  a  shipowner  is  intitled  to 
recover  damages :  (1)  for  loss  of  chartered  freight ;  (2)  for  liabilities  incurred 
for  non-performance  of  his  charter  (or  cost  incurred  by  final  performance 
thereof) ;  (3)  for  interest  upon  the  amount  recovered  from  the  probable  date  of 
the  termination  of  the  chartered  voyage  (supposing  there  had  baen  no  capture) 
up  to  the  date  of  payment.  But  he  is  not  intitled  to  recover  for  estimated 
profits  from  the  employment  of  the  ship  subsequently  to  the  chartered 
voyage. 

A  ship  was  chartered  from  London  to  Ambriz  and  back,  to  carry  out  goods  and 
bring  back  a  return  cargo ;  "  on  being  paid  freight  as  follows,  viz. :  for  the 
whole  reach  and  burthen  of  the  said  vessel's  hold  from  bulkhead  to  bulkhead, 
for  the  voyage  out  and  home  as  herein  stated,  the  sum  of  900i.  sterling,  in  full, 
together  with  ten  guineas  gratuity  to  the  master  for  his  satisfactory  attention  to 
the  cargoes,  payable  as  follows,  viz. :  400/.  sterling  in  cash  on  ship  sailing 
from  London,  ship  lost  or  not  lost,  and  the  remainder  on  correct  delivery  of 
the  return  cargo,  less  three  months'  discount  on  half  the  amount  (the  act  of 

■ 

(a)  See  Loxano  v.  Jatuen,  6  Jur.  1401. 
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1858.  God,  the  Queen's  enemies,  fire,  and  a'.I  and  every  other  dangers  and  accidents' 

August  5,  of  the  seas,  rivers,  and  navigation  of  whatever  nature  and  kind  soever  during 

the  said  voyage  whatsoever  excepted) ;  the  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo  as  above  stated."  The  ship  sailed,  and  oo  the 
21st  of  September,  1854,  arrived  at  Ambriz,  when  she  was  immediately 
captured  as  engaged  in  the  slave  trade,  and  taken  to  St  Helena.  On  the  20ih 
of  November,  18.54,  the  Vice- Admiralty  Court  at  St  Helena  condemned  the 
ship  as  lawful  prize,  and  the  shippers  of  cargo  in  penalties.  The  ship  was 
thereupon  sold,  and  the  cargo,  which  was  retained  for  payment  of  the  penalties, 
unladen  and  warehoused.  The  decree  was  appealed  to  the  Privy  Council, 
and  on  the  3rd  of  February,  1858,  reversed,  with  costs  and  damages  to  the 
shipowner,  but  without  costs  or  damages  to  the  owner  of  the  cargo.  The 
amount  of  the  shipowners'  damages  was  referred  to  the  Registrar  of  the 
Court  of  Appeal  and  the  merchants;  they  reported  that  he  was  intitled 
to  recover  from  the  captors  (1)  the  value  of  his  ship  at  the  time  of  capture ; 
(2)  400/.  as  an  equitable  amount  of  damages  for  which  he  was  liable  to  the 
freighters  for  non-perfmnance  of  his  charter ;  (8)  the  balance  of  chartered 
freight  unpaid,  less  charges;  (4)  interest  upon  the  entire  amount,  from  the 
1st  of  January,  1855,  the  probable  date  of  the  termination  of  the  return  voyage, 
until  the  day  of  payment;  but  they  refused  to  allow  for  anticipated  profits 
which  might  have  been  earned  by  the  ship  subsequently  to  the  chartered 
voyage,  or  (under  the  circumstances)  for  surplus  stores  and  provisioiui  which 
might  have  remained  on  the  termination  of  the  voyage. 


IN   this  case  the  ibllowiDg  special  report  was  given  to  the 
Judicial  Committee  of  her  Majesty's  Privy  Coaacil  by  the 
Registrar  of  the  Court 

**  Both  the  proctors  id  the  cause  having  requested  me  to  state 
in  writing  the  grounds  upon  which  my  report  in  this  case  is 
founded,  I  proceed  to  do  so. 

l-'^v  IS  uf  ih«  The  circumstances  of  the  case,  so  far  as  they  are  necessary 

*^****'  for  the  present  purpose,  are  briefly  as  fcdiows : — 

The  Newport,  a  vessel,  whose  owners,  Messrs.  Le  Sueur, 
reside  in  the  island  of  Jersey,  was  chartered  in  the  early  part 
of  1854  by  Messrs.  Pinto,  Perez  &  Co.,  to  carry  out  a  cargo 
from  London  to  Ambriz,  on  the  west  coast  of  Africa,  and  to 
bring  back  a  return  cargo  to  this  country.  The  freight  payable 
for  the  voyage  out  and  home  was  900/.,  of  which  400/.  was  to 
be  paid  on  the  ship  sailing  from  London,  the  remainder  on  safe 
delivery  of  the  return  cargo.  The  ship  sailed  from  London  on 
the  9th  or  10th  of  June,  1854,  and  on  the  21st  of  September 
following  arrived  off  the  port  of  Ambriz,  when  she  was  imme- 
diately taken  possession  of  by  H.M.S.  Philomel,  and  was 
iltmpatohed  to  St.  Helena  for  adjudication.  Proceedings  having 
boun  instituted  against  her  in  the  Vice-Admiralty  Court  of  that 


THE  NEWPORT.  337 

place,  the  Judge  on  the  20th  of  November,  1854,  pronounced        1868. 
the  ship  to  have  been,  at  the  time  of  the  seizure  thereof,  engaged       ^"^**^  ^' 
in  the  slave  trade,  condemned  her  as  a  lawful  prize ;  and  further 
condemned  Messrs.  Pinto,  Perez  Sc  Co.,  the  shippers  of  the 
cargo,  in  penalties  to  the  amount  of  double  the  value  of  the 
cargo.     From  this  decree  an  appeal  veas  prosecuted  to  her  Ma- 
jesty in  Council,  and  on  the  3rd  of  February,  1858,  the  Lords 
of  the  Judicial  Committee  were  pleased  to  report  to  her  Majesty 
their  opinion  that  the  decree  of  the  Court  below  should  be  re- 
versed, that  the  ship  should  be  restored  with  costs  and  damages, 
and  the  cargo  should  be  restored,  but  without  costs  or  damages, 
to  Senor  Flores,  the  owner  or  consignee  thereof,  on  whose  behalf 
it  had   been  claimed  in  the  Court  of  Appeal.     In  the  mean 
time,  however,  in  pursuance  of  the  decree  of  the  Court  below 
the  cargo  had  been  unladen  and  warehoused,  the  ship  had  been 
sold,  and  the  proceeds  paid  into  the  registry  of  the  Vice-Admi- 
ralty Court  of  St.  Helena.     And  the  question,  which  has  been  Question  to  be 
referred  to  me  and  the  merclftmts  by  whom  I  am  assisted,  is,  what  ^^^^^  oMa- 
is  the  amount  of  the  damages  to  which  the  owners  of  the  ship  mages  to  be 
are  intitled  for  the  illegal  capture  and  detention  of  their  vessel.  sHipowoer? 
There  is  no  question  as  to  the  owner  of  the  cargo,  as  damages 
have  not  been  given  to  him  by  their  Lordships. 

A  claim  has  been  brought  in  on  behalf  of  the  owners  of  the 
ship,  and  I  will  proceed  to  consider  the  several  items  of  that 
claim  in  order. 


L  The  first  point  in  dispute  between  the  parties  was  as  to  the  As  to  value  of 
value  of  the  Newport  at  the  period  of  the  capture*  It  appears  that  '^' 
the  Newport  was  a  vessel  of  126  tons  register,  and  that  she  was 
built  at  Jersey,  in  1837,  and  classed  A  1  for  five  years.  She 
had  consequently  lost  her  character  in  1842.  It  further  appears 
that  she  was  purchased  by  the  Messrs.  Le  Sueur,  her  owners, 
in  1845,  for  700/. ;  and  they  state  that  they  had  immediately  ex- 
pended upon  her  the  sum  of  342/.  6s.  8d.  in  repairs,  that  they  had 
subsequently  expended  further  considerable  sums  upon  her,  and 
that  in  the  summer  of  1853  they  had  thoroughly  repaired  her  at 
an  expense  of  339/L  I6s»  3d,,  and  that  she  was  worth  to  them  at 
the  time  of  the  capture  1,200/.  It  was  stated  in  reply,  on  behalf 
of  the  captors,  that  a  vessel  of  the  size,  build  and  character  of 
the  Newport,  built  in  1837,  would,  in  the  year  1854,  even  if 
then  newly  coppered,  be  worth  only  4/.  a  ton,  or  504/.  It 
appeared,  however,  that  she  had  been  sold  at  St.  Helena  for 


338  PRIVY  COUNCIL. 

1 858.        688Z.    The  merchants,  by  whom  I  was  assisted,  were  of  opinion 

jiugutt  6.      ^j^j^|.  jjgp  extreme  value  at  the  period  of  the  capture  was  7/.  a 

to  be  deter-       ton,  and  Consequently  I  allowed  it  at  that  rate,  or  at  the  sum 

mined  by  value  ^c  qoo7 
at  the  time  of     O'  882/. 

capture. 

freight.  II.  The  next  point  in  dispute  was  as  to  the  sum  of  400/., 

which,  as  has  been  said,  was  advanced  by  the  charterers  on 

account  of  freight,  previous  to  the  departure  of  the  vessel  from 

the  port  of  London.     The  owners  of  the  ship  alleged  that  they 

were  now  bound  to  repay  this  sum  to  the  charterers,  and  they 

consequently  claimed  to  recover  it  from  the  captors.     And  it  is 

clear  that  if  they  are  so  bound,  they  can  of  course  recover  it 

from  the  captors,  as  damages  immediately  arising  out  of  the 

Terms  of  char,  capture.       Now  the  terms  of  the  charter-party,  so  far  as  it 

paid,  lostornot  relates  to  this  part  of  the  subject  and  to  the  advance  of  the  400/., 

*<*^  are  as  follows : — "  On  being  paid  freight  as  follows :  viz.  for  the 

whole  reach  and  burthen  of  the  said  vessel's  hold,  from  bulk- 
head to  bulkhead,  for  the  voyage  out  and  home  as  herein  stated, 
the  sum  of  900/.  sterling,  in  full,  together  with  ten  guineas 
gratuity  to  the  master  for  his  satisfactoty  attention  to  the  cargoes, 
payable  as  follows :  viz.,  400/.  sterling  in  cash  on  ship  sailing 
from  London,  ship  lost  or  not  lost,  and  the  remainder  on  correct 
delivery  of  the  return  cargo,  less  three  months'  discount  on  half 
the  amount  (the  act  of  God,  the  Queen's  enemies,  fire  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers  and 
navigation  of  whatever  nature  and  kind  soever  during  the  said 
voyage  always  excepted).  The  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo,  as  above  stated."  The  question 
as  to  whether  the  owners  of  the  ship  were  liable  to  repay  the 
400/.  to  the  charterers  appeared  to  me  to  be  one  of  so  much 
difficulty,  that  I  requested  that  the  opinion  of  counsel  should  be 
Opinions  of       obtained  by  both  sides  on  the  subject.  Accordingly,  two  opinions 

have  been  obtained,  the  one  from  Mr.  Tomlinson,  on  behalf  of 
the  owners  of  the  ship,  the  other  from  Mr.  Bovill,  on  behalf  of 
the  captors.  Mr.  Tomlinson  is  of  opinion  that  the  Messrs. 
Le  Sueur,  the  owners  of  the  ship,  are  bound  either  to  repay  the 
400/.  so  advanced,  or  to  complete  their  contract  by  engaging 
another  ship  to  carry  on  the  cargo  from  St  Helena  to  the  coast 
of  Africa,  and  to  bring  back  a  return  cargo  to  this  country  if 
required  so  to  do  by  the  charterers.  Mr.  Bovill,  Q.C.,  on  the 
other  hand,  is  of  opinion  that  Messrs.  Le  Sueur  cannot  be  com- 
pelled to  do  either  the  one  or  the  other,  that  they  are  not  bound 
to  repay  the  400/.  so  advanced  to  them,  nor  to  carry  on  the 
cargo  as  suggested.     The  cases  cited  by  Mr.  Tomlinson,  in 


counsel  taken. 
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support  of  his  opinion  are  Shipton  v.  Thornton  (a)  and  Rosetto  1858. 
V.  Gurney(b).  Neither  of  these  cases^  however,  it  appears  to  ^"f"'*  -__ 
me,  goes  to  the  full  extent  contended  for  by  the  learned  counsel ;  Caaes  cited  by 
they  merely  show  that,  if  from  any  circumstance  the  ship  is  '  * 
unable  to  continue  her  voyage  to  the  final  port  of  destination, 
the  master  is  at  liberty^  with  a  view  to  earning  his  full  freight, 
to  tranship  the  cargo  into  another  vessel,  and  to  carry  it  on  to 
its  port  of  destination ;  but  this,  as  I  will  presently  show,  is  not 
quite  the  point  at  issue  in  this  case.  The  two  cases  cited  by  Cases  cited  by 
Mr.  Bovill,  De  Silvale  v.  Kendall  (c)  and  Hicks  v.  Shield  (d), 
are  in  point,  so  far  as  they  go.  They  prove  that  an  advance  on 
account  of  freight,  made  in  pursuance  of  a  charter-party,  cannot 
be  recovered  back  by  the  merchant  if  the  ship  is  subsequently 
lost,  unless  there  be  an  express  provision  to  that  effect  in  the 
charter-party.  But  these  two  cases  differ  in  one  very  material 
respect  from  the  present  one.  In  both  those  cases  the  ships 
and  cargoes  were  wholly  lost  to  their  owners,  the  one  by  capture, 
the  other  by  shipwreck :  and  I  am  quite  ready  to  admit  that,  if 
the  Newport  and  her  cargo  had  been  wholly  lost  to  her  owners, 
either  by  shipwreck,  or  possibly  even  by  final  condemnation  to 
the  captors,  the  400/.  could  not  have  been  recovered  by  the 
charterers,  the  case  would  have  fallen  within  the  exceptions 
enumerated  in  the  charter-party.  But  in  the  present  case  the 
ship  was  not  only  not  lost  to  her  owners,  but  was  restored,  and 
restored  to  them  too  with  costs  and  damages ;  and  the  question 
to  be  determined  is,  whether  the  circumstances  of  the  capture, 
detention,  or  even  the  subsequent  sale  of  the  ship  at  St.  Helena, 
are  sufficient  to  operate  a  dissolution  of  the  original  contract 
between  the  parties,  or  whether,  looking  to  the  subsequent  resti- 
tution of  the  property  with  costs  and  damages,  they  are  to  be 
regarded  as  amounting  only  to  a  temporary  restraint,  and  whe- 
ther the  owners  of  the  Newport  were  not,  on  their  property 
being  restored  to  them,  bound  to  provide  a  suitable  ship  to  carry 
on  the  goods  to  Ambriz,  and  to  bring  back  a  return  cargo  to 
this  country  if  required  so  to  do  by  the  merchant 

I  will  suppose  that  the  Newport  had,  shortly  after  her  arrival  The  contract 
at  St.  Helena,  say  a  week,  or  a  month  after,  been  restored  by  I^"ed*by"he 
the  Vice-Admiralty  Court,  and  that  the  cargo  had  never  been  capture  or  de- 
discharged  from  her,  there  can,  I  think,  be  little  doubt  that  she   ^"  **^°' 
would  in  that  case  have  been  bound  to  fulfil  her  contract,  by 
carrying  on  the  cargo  to  the  coast  of  Africa,  notwithstanding 

(a)  9  A.  ft  B.  814.  (c)  4  M.  &  S.  87. 

(b)  11  C.  B.  176.  {d)  7  £.  ft  BL  6SZ. 
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1858.       lier  capture  and  forcible  dentation  from  the  voyage. 
'^^ suppose  that  after  the  property  had  been  condemned  by  the  Vice- 


Admiralty  Court  at  &t  Helena,  and  until  the  reversal  of  that 
decree  by  the  Superior  Conrt,  the  vessel  had  remained  at  St. 
Helena  with  her  cai^o  on  board,  I  apprehend  there  could  be  no 
question  that  the  shipowner  *would  stiU  have  been  bound  to 
fulfil  his  contract,  if  so  required  by  the  charterers,  notwith- 
or  cTen  by  the  standing  the  forcible  detention  of  the  ship  at  St  Helena.  And 
^  I  cannot  see  what  distinction  it  makes  that  the  cai^  has  in  the 
meantime  been  discharged,  and  the  ship  been  sold  by  the  supe- 
rior authority  of  the  Court,  and  on  the  appiicaticm  of  the  captors. 
If  the  forcible  sale  of  the  ship  compels  the  shipowner  to  pur- 
chase or  hire  another  ship  to  enable  him  to  fulfil  his  contract, 
and  thus  subjects  him  to  heavier  expenses,  be  has  his  remedy 
over  against  the  captors,  as  his  ship  or  the  value  thereof  has 
been  restored  to  him  vrith  costs  and  damages;  but  it  does  not, 
it  appears  to  me,  release  him  from  the  performance  of  his  con- 
tract with  the  charterers.  I  do  not  see  how  the  capture,  deten- 
tion, or  even  the  sale  of  the  Newport  can  be  considered  as 
amounting  to  more  than  a  temporary  restraint,  on  the  removal 
of  which  the  shipowner  was  bound  to  fulfil  his  contract,  and  on 
bis  neglecting  or  refusing  to  do  so,  the  charterers  would  have  a 
right  of  action  against  him. 

Catet  io  rap-         In  support  of  this  view,  I  will  refer  to  two  cases,  whidi  bear 
^^^      ^       a  close  resemblance  to  the  present  one.    The  first  is  that  of 

Craslimg  v.  Higgims  (a).  In  that  case  the  charter  was  to  carry 
from  Madeira  to  Jamaica,  and  thence  to  London.  The  cargo 
was  seixed  for  a  supposed  violation  of  the  revenue  laws^  and 
condemned,  but  the  sentence  was  afterwards  reversed  on  appeaL 
In  an  action  by  the  freighters  against  the  owner  of  the  ship  for 
loss  of  the  goods  by  the  seizure.  Lord  EUenboroogh,  bdbre 
whom  the  case  was  tried,  ruled  that  they  were  intitled  to  recover, 
saying  that  the  shipovmo'  had  his  remedy  over  against  the 
officers.  The  other  case  is  that  of  Spemee  v.  Ckodwiek  (&), 
where  the  &cts  were  somewhat  similar,  and  where  it  was  held  in 
an  action  by  the  freighters  against  the  shipowner,  that  a  seizure 
by  Custom  House  officers  was  not  a  '^  peril  of  the  sea,"  and  (in 
the  absence  of  any  allegation  that  the  fiieighters  were  to  blame) 
formed  no  answer  to  the  action  for  non-performance  of  the 
charter.  But  the  case  that  has  the  most  important  bearing 
upon  the  present  is  that  of  HadJry  v.  Clarke  (c\  which  was 

(a)  1  Campb.  4^0.  (fr)  10  Q.  B.  517.  (c)  S  T.  R.  2$9. 


THE  NEWPORT.  341 

an  action  by  the  freighters  against  the  shipowner.  The  charter  18t58. 
was  to  carry  from  Liverpool  to  Leghorn.  The  ship  left  Liver-  ^«g^^  ^' 
pool,  and  on  the  30th  June,  1796,  put  into  Falmouth  to  wait  for 
convoy.  On  the  27th  of  July  following,  an  embargo  was  issued 
against  all  ships  bound  to  Leghorn ;  and  the  ship  remained  at 
Falmouth  until  the  month  of  August,  1798,  when,  by  permission 
of  the  government,  but  without  the  consent  of  the  freipjhter,  she 
returned  to  Liverpool,  and  discharged  her  cargo,  which  the 
freighter  at  length  consented  to  receive,  but  without  prejudice  to 
the  question,  whether,  under  the  circumstances  of  the  case,  the 
shipowner  was  excused  from  the  non-performance  of  the  con- 
tract. On  the  24th  of  October,  1798,  more  than  two  years  after 
it  had  been  imposed,  the  embargo  was  taken  off,  and  the 
freighter  called  upon  the  shipowner  to  perform  his  contract. 
This  the  latter  refused  to  do,  and  in  an  action  by  the  freighter 
to  recover  the  amount  paid  by  him  for  the  insurance  of  bis 
goods  for  the  voyage,  he  obtained  a  verdict  for  the  full  amount. 
The  right  of  the  plaintiff  to  recover  was  afterwards  solemnly 
discussed  in  the  Court  of  King's  Bench ;  and  the  Court  was  of 
opinion  that  the  embargo  being  only  a  temporary  restraint  did 
not,  notwithstanding  the  delay,  dissolve  the  contract  between 
the  parties,  and  that  the  plaintiff  had  a  right  to  recover.  The 
principles  then  to  be  deduced  from  this  case  appear  to  me  to  be 
these,  that  if  a  shipowner  has  contracted  to  carry  a  cargo,  and 
is  prevented  from  so  doing  by  an  embargo  or  other  temporary 
restraint,  be  is  bound,  on  the  restraint  being  removed,  to  fulfil 
his  contract,  if  required  so  to  do  by  the  freighter,  although  the 
restraint  may  have  been  continued,  as  in  the  case  of  Hadley  v. 
Clarke^  for  a  period  of  more  than  two  years ;  and  that,  if  he 
neglects  or  refuses  to  do  so,  the  freighter  may  recover  damages. 

For  the  reasons,  therefore,  that  I  have  given,  and  on  the  The  shipowner 
authority  of  these  cases,  I  am  inclined  to  hold  that  the  circum-  J^^^i  hii"con- 
stances  of  the  capture,  detention,  and  even  sale  of  the  Newport,  ^act,  or  pay 
amount  to  a  mere  temporary  detention ;  that  they  do  not  fall 
within  the  exceptions  specified  in  the  charter-party,  and  that 
the  shipowner  was  bound  on  his  property  being  restored  to 
him  to  fulfil  his  contract,  by  furnishing  a  suitable  ship  to  carry 
on  the  cargo  to  Ambriz,  and  to  bring  back  a  return  cargo  to 
this  country,  if  so  required  by  the  charterers ;  and  on  his  failing 
to  do  so,  that  the  charterers  have  a  right  of  action  against  him. 

I  now  come  to  a  point  which  was  very  strongly  insisted  upon  I«  theship- 
at  the  reference,  namely,  that  a  shipowner  is  intitled  to  a  part  to  retain  the 
payment  of  freight  pro  rata  itineris  peracti.     It  was  said  that 

s.  B  B 
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1858.       the  Newport  had  in  ikct  arrived  at  Ambrizy  her  outward  port  of 
August 5.      destination,  when  she  was  captured  and  taken  to  St  Helena; 

paid  M^wVo/i  ^^^^  ^^^  ^^^^'  advanced  was  for  the  outward  freight,  and  that 
freight  earned?  consequently  the   shipowner  has  earned  it,  and  is   intitled  to 

retain  it  as  a  payment  pro  raid  itineris.  That  a  shipowner  is 
sometimes  intitled  to  freight  pro  rata  itineris  cannot  be  denied ; 
there  are  numerous  cases  in  point  to  prove  this ;  but  in  all  these 
cases  it  will  be  found  that  he  is  only  intitled,  if  the  charterer 
accepts  the  goods  at  the  shorter  destination.  The  transaction 
would  seem  to  be  this : — ^The  shipowner,  who  is  at  liberty  with 
a  view  of  earning  his  full  freight,  to  carry  on  the  goods  to  the 
ultimate  ]X)rt  of  destination,  offers  to  deliver  them  up,  and  the 
freighter  accepts  them,  at  the  shorter  destination  :  the  shipowner 
cannot  compel  the  freighter  to  accept  them,  nor  can  the  freighter 
compel  the  shipowner  to  deliver  them  up,  at  the  shorter  desti- 
nation; it  is  a  mutual  arrangement  between  the  parties,  sub* 
stituting  a  new  agreement  in  place  of  the  original  contract. 
There  has  been  gut  of  such  acceptance,  in  the  present  case,  there  is  no  evidence ; 

no  acceptance  r  '  r  '  ^        * 

by  the  freighter  the  fact,  as  was  urged,  that  the  owner  of  the  cargo  has  claimed 
deatina't^o"  80  ^^®  goods,  and  has  had  them  restored,  is  no  such  acceptance  as 
as  to  imply  a  is  here  meant ;  he  receives  his  goods,  as  the  plaintiff  did  in 
/w-rra/Tfreight  ^<^^  V.  Clarke^  subject  to  all  claims  for  damages,  which  he 

may  have  against  the  shipowner.  I  doubt  whether  anything 
short  of  a  dissolution  of  the  original  contract  by  mutual  consent, 
plainly  evidenced,  would  now  be  held  to  be  a  sufficient  answer 
to  the  charterers^  action  for  damages  for  breach  of  contract. 

The  contract  of  But  what  it  may  be  asked  then  has  been  the  course  of  the 
been  dissolved  transaction  between  the  parties  ?  Have  the  charterers  or 
by  agreement     freighters  required  the  shipowner  to  carry  on  the  carro  from 

on  terms  of  the  ^^     ^t  i  *      i    •    «       a      i   «  i      i  r       j  i  n 

repayment  of  fc^t.  Helena  to  Ambriz  ?  And  have  the  latter  refused  to  do  so  ? 
the  freight  pre-  q^  hdLve  the  parties  mutually  agreed  to  dissolve  the  contract  be- 

paid:  ^  JO 

tween  theui,  and  on  what  terms  ?    The  only  evidence  we  have 

on  the  subject  is  to  be  found  in  the  affidavit  of  Mr.  Jose  Maria 

Perez,  sworn  the  19th  of  June,  1858,  from  which  we  learn  that 

the  parties  have  mutually  agreed  to  dissolve  the  contract  between 

them,  the  charterers  relinquishing  their  right  to  compel  the 

owners  of  the  Newport  to  carry  the  cargo  from  St.  Helena  to 

looking  to  all     Ambriz,  on  condition  that  the  latter  repay  to  them  the  4001, 

stances  this  sti-  which  they  have  received.     It  is  a  mutual  arrangement  between 

pulation  fur-     ^j^g  parties,  substituting:  a  new  a&reement  between  them ;  and 

nishes  an  equi-  r  '  o  o  »  ^ 

table  measure    the  question  to  be  considered  is,  whether  this  agreement  is  so 
of  damages,       manifestly  inequitable  as  to  lead  to  a  presumption  that  it  had 

been  entered  into  merely  to  defraud  the  captors,  and  that  the 
latter  ought  not  therefore  to  be  bound  by  it  To  determine  how 
far  this  agreement  is  equitable,  it  will  be  necessary  to  consider 
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what  means  the  Messre.  Le  Sueur  had  of  carrying  out  their       1 858, 

contract,  had  the  charterers  insisted  upon  its  fulfilment     Look-      ^«^m<5. 

ing  to  the  character  of  the  place,  to  the  almost  total  absence  of 

any  trade  from  St.  Helena  to  the  west  coast  of  Africa,  and  to 

the  constantly  prevailing  trade  winds,  there  can,  I  think,  be 

little  doubt  that  the  best  mode  of  getting  the  gooc^s  conveyed 

from  St  Helena  to  Ambriz,  would  have  been  to  have  sent  out  a 

ship  expressly  for  the  purpose  to  that  island.    And  I  would  ask, 

looking  to  the  amount  of  freight  agreed  to  be  paid  in  the  present 

case,  whether  a  ship  could  possibly  have  been  obtained  for  that 

purpose  for  less  than  400/.  ?    Whether  the  captors  would  have 

preferred  to  pay  the  expenses  attending  the  hire  of  a  ship  to 

convey  the  cargo  from  St.  Helena  to  Ambriz,  or  whether  they 

would  not  rather  have  compromised  the  matter  for  the  sum  of 

400/.  ?     I  think  there  can  be  but  one  answer  to  this. 

It  may,  perhaps,  also  be  not  altogether  unimportant  to  observe 
that  in  the  case  of  Hadley  v.  Clarke,  the  measure  of  the  plaintiiF's 
damages  for  breach  of  the  contract  was  the  sum  paid  by  him  for  the 
insurance  of  his  goods,  the  only  disbursement  which  be  appears 
to  have  made.  So,  in  the  present  case,  the  400/.  advanced,  may 
fitirly  be  taken  as  a  measure  of  the  damages  due  to  the  charterers 
for  non-fulfilment  of  the  contract 

On  all  these  grounds,  therefore,  I  hold  that  the  Messrs.  Le  and  the  ship- 
Sueur   are  intitled  to  recover  from  the  captors  this  400/.,  not  therefore  inti- 
as  a  repayment  of  freight  advanced,  but  as  damages  justly  due  ^^1 '?  recover 
by  them    to  the   charterers  for   non-fulfilment  of  the  charter-  from  the  cap- 
party.     I  hold  that  the  charterers  could  have  claimed  the  fulfil-  ^^^ 
ment  of  the  contract,  and  that  the  Messrs.  Le  Sueur,  in  com- 
promising that  claim  for  400/.,  took  the  best  course  for  their  own 
and  the  captors'  interests. 

in.  The  next  item  on  which  there  was  some  discussion  was  .The  ship- 
the  balance  of  freight  and  the  gratuity  to  the  master,  amounting  f,J^"tt^"ore^ 
to  610/.  10^.     It  is  clear  that  the  balance  of  the  freight  was  lost  cover  from  the 
to  the  shipowner  by  the  capture  and  detention ;  he  will  conse-  balance  of 
quently  be  intitled  to  it,  less  certain  expenses  which  would  have  ?*"'tf^^*^ 
been  necessarily  incurred  in  earning  it.    These  are  three  months'  charges, 
discount  on  half  the  amount,  in  accordance  with  the  terms  of 
the  charter-party,  provisions  and  other  payments  on  the  coast  of 
Africa,  and  inward  charges  in  this  country.     These  we  estimate 
altogether  at  the  sum  of  44/.  14^.  6d,    We  have  therefore  allowed 
this  item  at  466/.  5s. 

bb2 
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1858.  IV.  The  next  item  is  a  sum  of  BOL  as  the  estimated  value  of 

jugiut  6.  ^}jg  stores  and  provisions  that  would  have  remained  at  the  con- 
clusion of  the  voyage  on  the  ship's  return  to  this  country. 
aliowed^forBur-  Looking  at  the  small  quantity  of  provisions  she  seems  to  have 
plus  stores,  had  on  board  when  she  was  sold  at  St.  Helena,  and  to  the  im- 
probability that  she  would  have  had  any  large  surplus  stock  of 
provisions  at  the  termination  of  the  voyage,  we  cannot  allow  this 
item.  If  any  stores  and  provisions  remained  at  the  end  of  the 
voyage,  they  would  be  included  in  the  value  allowed  for  the 
ship. 

nor  for  antici.  V.  Item  No.  14,  for  the  loss  of  the  ship's  employment  from 
from  tSrem-  ^^  period  of  the  capture  to  the  end  of  1857,  amounting  to  no 
pioymcnt  of      ]ess  a  sum  than  806/.  3*.  6rf.,  cannot,  on  any  consideration,  be 

allowed.  It  is  a  claim  not  for  losses  sustained,  but  for  anticipated 
profits,  which  might  possibly  never  have  been  made.  The  case 
of  the  Levin  Lank  (a)  has  decided  this  point. 

Interest  at  4         Lastly.  We  shall  allow  interest  upon  the  amount  allowed  from 

lowe^d  from' the  *^®  ^^^  ^^y  ^^  January,  1855,  that  being  the  time  when  it  may 
probable  termi-  fairly  be  apprehended  that  the  return  voyage  would  have  ended, 
return  voyage  ^^^^^  the  day  of  payment ;  and  as  there  is  no  reason  in  the  pre- 
to  the  date  of  gent  case  to  deviate  from  the  ordinary  rule,  we  shall  allow  it  at 
*"""""*•  the  rate  of  four  per  cent  per  annum. 

H.  C.  RoTHERY,  H.  M.*s  Registrar." 


(n  ti)e  ffttgi)  Court  of  flKmiralt^. 

THE  N.  R.  GOSFABRICK. 

Foreign  Ship — Necessaries — Money  advanced — 3  ^  4  Vict. 

c.  65,  s.  6. 

A  foreign  ship  cannot  be  sued  (under  8  &  4  Vict.  c.  65,  s.  6)  for  money  adTanced 
to  the  master  to  enable  him  to  come  out  of  gaol,  where  he  was  imprisoned  for 
a  debt  incurred  for  necessaries  supplied  to  the  ship. 

Butcher's  meat  is  a  necessary  within  the  meaning  of  the  statute. 

Sembkt  a  party  supplying  necessaries  to  a  foreign  ship,  and  taking  a  bill  in  pay- 
ment, is  intitled,  if  the  bill  is  dishonoured,  to  sue  the  ship  for  the  original  debt. 

jpHi  29.  rjlHIS  question  arose  on  the  admission  of  an  act  on  petition,  in 
-*-  which  N.  S.  Lotinga,  of  Newcastle-upon-Tyne,  claimed 
from  the  foreign  brig,  N.  R.  Gosfabrick,  a  sumof  money,  allied 
to  have  been  advanced  for  necessaries. 

Phillimore,  Q.C.,  for  the  owners. 

Deane,  Q.C.,  for  Mr.  Lotinga. 

(a)  Ante,  p.  45. 
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The  brig  arrived  in  the  river  Tyne  in  December,  1857,  and  1858. 
remained  there  till  the  14th  January,  1858,  during  which  time  ^^'^  ^^' 
Arkley,  a  butcher  of  Newcastle,  supplied  the  vessel  with  meat 
and  other  necessaries  to  the  amount  of  27/.  Arkley,  being 
unable  to  obtain  payment,  sued  the  master  and  lodged  him  in 
Newcastle  gaol.  The  master  sent  for  Lotinga,  an  insurance 
broker,  who,  at  his  request,  paid  Arkley  for  the  necessaries  sup- 
plied and  for  costs  incurred,  a  sum  of  37/.  The  master  drew  a 
bill  of  exchange  in  favour  of  Lotinga  on  his  owners,  which  was 
dishonored,  whereupon  Lotinga  arrested  the  brig  and  commenced 
the  present  suit. 

Dr.  Lushington  : — I  am  of  opinion  that  the  meat,&c.  supplied  judgment, 
falls  strictly  within  the  term  '' necessaries,"  and  the  amount  due 
for  them  might  have  been  recovered  by  proceedings  against  the 
ship ;  but  there  is  a  broad  distinction  between  the  circumstances 
of  the  present  case  and  those  of  ordinary  suits  for  necessaries 
supplied  to  ships.     If  Arkley  was  suing,  I  am  by  no  means 
clear  that  he  would  be  deprived  of  his  remedy  against  the  ship, 
because  he  had  chosen  to  arrest  the  master,  and  because  he  had 
taken  a  bill  of  exchange ;  for  the  necessaries  would  still  remain 
unpaid  for.     But  here  the  case  assumes  a  very  different  aspect : 
the  necessaries  have  been  paid  for,  and  this  is  a  claim  for  money 
advanced  to  discharge  a  debt  incurred  for  necessaries.    The  3  &  4  3  &  4  Vict.  c. 
Vict.  c.  66,  s.  6,  introduced  a  novel  proceeding,  the  principal  adTanced  to"*^ 
reason  for  which  was  the  almost  impossibility  of  foreign  ships,  in  discharge  a 
distress  off  the  English  coast,  procuring  such    necessaries  as  for  necessaries 
anchors  and  cables ;  and  I  must  take  care  not  to  go  beyond  a  ^  "^^J^^J^*" 
fair  construction  of  the  Act,  for  the  Court  had  no  original  juris- 
diction in  the  subject-matter.     In  the  Sophie  (a),  the  money  was 
taken  to  have  been  advanced  in  order  to  procure  necessaries ; 
here  it  was  advanced  to  pay  a  debt  incurred  for  necessaries 
already  procured.     If  the  master  is  to  be  considered  a  necessary, 
it  would  extend  the  remedy  to  money  advanced  to  get  him  out 
of  prison  for  debts  howsoever  contracted,  but  that  can  never  be 
the  meaning  of  the  section.     I  am  of  opinion  that  in  the  Sophie 
I  went  to  the  utmost  extent  I  was  at  liberty  to  go,  namely,  in 
pronouncing  for  money  advanced  in  order  to  procure  necessaries 
then  wanting.     I  must  reject  the  petition  with  costs. 

Stokes,  proctor  for  Mr.  Lotinga. 

Skipwith  for  the  owners. 

(«)  1  W.  Rob.  368, 


346  HIGH  COURT  OF  ADMIRALtY. 

1858. 

Mayl, 


THE  WILLIAM,  M'Pheb,  Masttr. 

(ON  OPPOSED  MOTION.) 

Ship — Master  and  Sole  Owner — Bottomry  Bond — Wagii — 
Priority—n  *  18  Vict.  c.  104.,*.  191— Co^. 

A  master,  being  sole  owner,  having  giren  a  bottomry  bond,  binding  himself,  ship 

and  freight,  cannot  claim  his  wages  to  the  prejudice  of  the  bondholder. 
The  costs  of  the  master  will  not  be  allowed  out  of  the  proceeds. 

THIS  was  a  claim  on  behalf  of  the  master  and  sole  owner  of 
the  William  for  wages  due  to  himself,  and  other  disburse- 
mepts,  which  was  opposed  by  the  holder  of  a  bottomry  bond  on 
the  ship  and  freight. 

The  ship  had  been  arrested  in  December,  1857,  in  an  action 
entered  by  the  bondholder  against  the  ship  only ;  that  action 
proceeded  in  posnam,  and  the  vessel  had  been  sold,  the  net 
proceeds  being  837/.  188,  4d.  The  master's  action  was  entered 
in  February,  1858 ;  a  separate  action  was  entered  on  behalf 
of  three  seamen,  and  on  the  17th  of  April  the  Court  pronounced 
for  their  wages,  amounting  to  the  sum  of  144/.  16s,  4d*  The 
amount  due  on  the  bottomry  bond  was  upwards  of  396/. 
The  master's  affidavit  claimed,  first,  for  himself  as  master, 
wages  from  the  1 4th  June,  1856,  to  the  17th  November,  1857, 
192/. ;  secondly,  for  money  advanced  by  Stephen  Hall,  of  South 
Shields,  at  his  instance,  on  the  security  of  the  ship,  for  the 
payment  of  certain  seamen's  wages,  205/.  10«.  4d. ;  thirdly, 
for  the  necessary  expenses  of  Scott  Morrison,  acting  as  his 
attorney,  since  he,  the  master,  had  been  thrown  into  Newcastle 
gaol  in  November,  1657,  71/.  3s» 

The  affidavit  of  the  holder  of  the  bottomry  bond  stated 
thsit  the  bond  on  ship  and  freight  was  executed  by  the  master 
and  sole  owner  in  London  on  the  9th  of  June,  1857,  for  600L 
and  maritime  interest  of  twelve  per  cent,  the  money  to  be  paid 
within  forty-eight  hours  after  the  arrival  of  the  ship  at  Newcastle; 
that  a  part  of  the  money  due  was  paid  to  the  then  holder  on 
the  ship's  arrival  at  Newcastle,  but  that  she  put  to  sea  from 
that  port  without  the  knowledge  or  consent  of  the  bondholder 
and  without  payment  of  the  balance. 
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Spinks,  for  the  master,  admitted  that  he  could  not  press  the  1658. 
second  and  third  items  of  the  claim,  but  contended  that  the  fact  ^^y"^' 
of  bis  being  sole  owner  as  well  as  master  could  be  no  bar  to  his 
title  to  wages  earned  in  the  latter  capacity.  The  191st  section 
of  the  Merchant  Shipping  Act,  by  which  the  master  has  the  same 
right  in  regard  to  suing  for  wages  as  the  mariner,  is  very  general 
in  its  terms. 

Deane,  Q-C.,  for  the  bondholder. — The  question  is,  whether 
ihe  sole  owner  acting  also  as  master,  and  having  granted  a 
bottomry  bond,  can  recover  his  wages  to  the  prejudice  of  the 
bondholder.  Originally  the  master  could  not  maintain  a  suit  for 
his  wages  in  this  Court  against  the  ship  ;  his  contract  was  with 
the  owners  of  the  ship,— he  had  given  credit  to  them.  Here 
the  master,  being  also  the  owner  and  insolvent,  such  a  claim  as 
the  present  is  in  effect  a  suit  by  his  simple  contract  creditors  to 
get  his  wages  paid  out  of  the  proceeds,  that  they  may  have  so 
much  of  their  debts  paid  in  prejudice  of  the  right  of  the  bond- 
holder ;  for,  looking  at  the  net  proceeds  of  the  sale  of  the  vessel, 
and  the  claims  upon  her,  the  bondholder  will  take  nothing  if  the 
present  claim  of  the  master  is  allowed.  As  to  the  present  Mer- 
chant Shipping  Act,  it  will  be  observed  that  immediately  follow- 
ing the  general  words  referred  to,  are  these  words,  '^  so  far  as  the 
case  permits."    The  master  is,  in  fact,  here  suing  himself. 

Db.  Lushington  : — The  person  on  whose  behalf  this  motion  Judgment, 
is  made  is  the  master  and  sole  owner  of  a  British  vessel  be-  Factiof  th« 
longing  to  the  port  of  Auckland,  in  New  Zealand  :  he  claims  for 
wages  due  to  himself,  for  wages  of  certain  seamen  advanced  by 
a  third  party  and  interest  thereon,  and  for  a  debt  due  to  his  at- 
torney since  he  has  been  in  gaoL  Now,  would  these  several 
claims  stand  considered  simply  by  themselves,  if  there  was  no 
bottomry  bond  ?  The  master  would  be  intitled  to  his  own 
wages;  as  to  the  money  advanced  as  wages  to  the  seamen,  if, 
subsequent  to  the  arrest  of  the  ship,  the  master  had  paid  or  in- 
duced another  person  to  advance  them  without  the  authority  of 
the  Court,  he  could  not  now  come  against  the  proceeds  of 
the  vessel ;  as  to  the  third  item,  tlie  Court  would  have  rejected 
it  altogether ;  it  has  no  power  or  authority  to  interfere  in  such  a 
matter.  So,  in  point  of  fact,  the  only  question  is,  whether,  under 
the  circumstances,  the  master  is  intitled  to  his  own  wages  as 
against  the  unpaid  holder  of  the  bottomry  bond  of  9th  of  June, 
1857.  There  are  two  points :  first,  whether  the  master,  being 
also  sole  owner,  and  having  executed  a  bottomry  bond,  is  not 
debarred,  from  carrying  on  a  claim  for  wages  in  opposition  tq 
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1858.        the  interest   of  the   bondholder;   and,  secondly,  what  is  the 

^<^y'^'       meaning  of  the  IQlst  section  of  the  Merchant  Shipping  Act, 

which  gives  the  master  the  same  remedies  for  the  recovery  of  his 

wages  as  a  seaman  ?   Let  me  consider  the  bond  and  its  contents. 

The  master »,    By  the  terms  of  the  bond  the  master  binds  himself,  pledges  his 

the  bond, aper-  ^^n  Credit,  as  Well  as  hypothecates  the  ship;  by  this  he  be- 

'h°b  *^Hh*  w '°  comes  debtor  to  him  who  advances  the  money ;  he  appears  in 

the  bond  in  a  double  capacity,  as  pledging  his  personal  credit 
and  hypothecating  the  ship.  Can  the  master  be  permitted  to 
say,  ''  I  have  navigated  the  ship  and  earned  wages,  and  will 
put  my  claim  for  those  wages  in  force  against  the  proceeds  of 
the  ship,  and  to  the  prejudice  of  the  interest  of  the  bond- 
holder, to  whom  I  am  a  debtor  in  a  double  capacity?"  It 
has  been  said  that  the  master  is  now  on  the  same  footing  as  to 
wages  as  the  ordinary  mariner ;  but  what  is  the  general  coarse 
of  things  with  respect  to  seamen  ?  If  advances  of  money  are 
made  during  the  voyage,  or  necessaries  beyond  those  agreed  for 
by  the  contract  supplied,  they  are  as  a  matter  of  course  deducted 
from  the  wages  at  the  conclusion  of  the  voyage.  I  think  it 
would  be  a  gross  injustice  to  allow  the  claim  of  the  master  and 
sole  owner  for  wages,  as  against  the  man  to  whom  he  is  per- 
sonally a  debtor.  If  the  ship  only  had  been  hypothecated  other 
considerations  might  have  arisen,  but  here  a  preferential  payment 
to  the  master  would  be  to  the  injury  of  his  own  personal  creditor. 
and  therefore  How  it  would  be  upou  the  Statute  might  also  be  a  matter  for 
be  satisfied  be-  further  Consideration.  Dr.  Deane  very  properly  called  my 
fore  his  claim     attention  to  the  words  in  the  section  *'so  far  as  the  case  per- 

for  wages  can  •       «         j    •  i  • 

be  allowed.        mits;    and  it  may  be  that  it  would  be  impossible  to  sanction 

such  a  claim  of  tlie  master  in  conformity  with  the  Act  of  Parlia- 
ment, but  the  grounds  on  which  I  reject  the  present  motion  are 
that  the  master  is  a  debtor  both  personally  and  by  the  hypothe- 
cation of  his  ship. 

The  Court  decreed  the  costs  of  the  bondholder  to  be  paid  out 
of  the  proceeds,  the  master  being  in  gaol  for  debt,  but  refused 
an  application  for  the  master's  costs  out  of  the  same  fund« 

Crosse,  proctor  for  the  master. 

Bathurst  for  the  bondholder. 
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1858. 

May  22. 


THE  GALATEA. 

Steam-Tug — Contract  for  Towage — Salvage  Services. 

The  contract  to  tow  embraces  the  risk  of  ordinary  bad  weather,  but  ia  pnt  an  end 
to  by  weather  rendering  the  completion  of  the  undertaking  impoesible ;  and  in 
that  case  subsequent  senrices  may  be  in  the  nature  of  salvage. 

THIS  was  a  cause  of  salvage,  promoted  by  the  master,  owners, 
and  crew  of  the  steam-tug  Challenge,  against  the  brig 
Galatea. 

On  the  24th  February,  1858,  the  steam- tug  was  hired  to  tow 
the  brig  from  Gravesend  to  the  North  Foreland  for  the  sum  of 
15/.  Early  on  the  morning  of  the  25th,  whilst  in  prosecution  of 
the  voyage,  a  gale  having  sprung  up,  the  brig's  tow  rope  broke, 
and  she  drifted  towards  the  Tongue  Sand.  She  let  go  an  anchor 
but,  as  alleged  by  the  salvors,  she  was  in  considerable  danger  of 
striking  the  sand ;  the  tug  eventually  succeeded  in  dragging  her 
clear  from  the  sand,  and  the  brig  being  unable  to  proceed  to  the 
North  Foreland,  was  towed  back  by  the  steam-tug  to  London. 
The  value  of  the  brig  and  cargo  was  11,750/. 

AddamSf  Q-C.,  and  Spinhs  for  the  salvors. 

I\n88,  Q.C.,  and  Tristram  for  the  Galatea,  submitted  that  the 
tug  had  incurred  no  risk ;  that  when  she  took  the  brig  again  in 
tow  off  the  Tongue  Sand,  the  brig  was  no  longer  in  danger ;  and 
that  the  tug  in  towing  the  brig  back  to  London  did  no  more  than 
she  was  bound  to  do  by  virtue  of  her  towage  engagement,  having 
regard  to  the  altered  state  of  circumstances. 

Dr.  Lushington  : — I  have  no  doubt  as  to  the  principle  Judgment, 
which  ought  to  govern  the  Court  in  deciding  the  present  case. 
When  an  engagement  is  made  for  a  steamer  to  tow  a  ship  from 
one  place  to  another,  the  steamer  is  bound  by  that  engagement 
to  do  all  that  is  necessary  to  facilitate  the  safe  voyage  of  the 
ship  from  the  one  place  to  the  other ;  and  she  is  to  take  the 
chance  of  bad  weather,  which  may  occasion  delay  and  incon- 
venience. But  she  does  not  take  the  chance  of  the  undertaking 
being  entirely  interrupted  by  the  act  of  God ;  that  is,  from  the 
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1868.        state  of  the  wind  and  weather  being  such  as  to  compel  her  to 
^^  abandon  the  original  undertaking.     In  the  present  case  there 

was  an  undertaking  for  the  steamer  to  tow  the  brig  proceeded 
against  from  Gravesend  to  the  North  Foreland,  and  when  off  the 
Tongue  Sand  the  prosecution  of  that  undertaking  was  rendered 
absolutely  impossible  from  the  state  of  wind  and  weather.  The 
original  engagement  was  then,  I  hold,  no  longer  binding  on  the 
steamer,  and  I  think  that  she  could  not  be  required  to  tow  her 
back  to  London  as  a  part  of  the  towage  service,  instead  of  pro- 
Salvage  ser-  ceeding,  as  originally  intended,  to  the  North  Foreland.  I  have 
▼ices  may,  un-  alwavs  held  in  cases  of  this  description,  and  do  so  now,  that 

der  circum-  "^  ,  '  ' 

Bunces,  arise  when,  from  the  state  of  the  wind  and  weather,  the  performance 
out  of  towage.  Qf  ^.^g  service  originally  contracted  for  is  prevented,  a  steam-tug 
is  not  at  liberty  to  abandon  the  ship  she  has  engaged  to  tow,  but 
that  it  is  her  duty  to  render  all  the  assistance  in  her  power  in 
bringing  the  ship  to  a  place  of  safety,  and  that  for  so  doing  she 
is  entitled  to  a  salvage  remuneration.  It  is  the  same  with  regard 
to  a  pilot  while  on  board  a  ship;  he  is  obliged  to  remain  in  the 
service  of  that  ship,  and  if  anything  occurs  beyond  his  ordinary 
duties  as  a  pilot,  he  receives  salvage  remuneration.  I  entirely 
acquiesce  in  the  judgment  of  the  Judicial  Committee  of  the 
Privy  Council,  the  Jorye  Andries  (a),  which  has  been  referred 
to,  that  it  is  not  every  little  thing  that  a  man  may  do  on  board 
a  ship  that  is  to  be  construed  as  a  salvage  service ;  but,  on  the 
other  hand,  where  pilot  duties  are  construed  into  salvage  services, 
salvage  remuneration  is  awarded.  I  am  of  opinion  that  the  salvage 
service  in  this  case  commenced  when  from  the  state  of  wind  and 
weather  it  became  impracticable  to  tow  the  brig  to  the  North 
Foreland.  I  do  not  believe  that  the  steam-tug  incurred  any  danger 
in  the  service  she  rendered  to  the  brig,  but  I  think  she  rescued 
her  from  a  position  of  considerable  peril.     I  award  360/. 

(a)  Ante,  p.  SOS. 
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THE  THEODORE,  R.  Ditchborn,  MmUr. 

Salvage — Dishonest  Agreement. 

An  agK^eiit  dMidnlntly  made  by  the  master  of  a  ship  to  secm^  to  so-called 
aalvora  an  czceasiv^  reward  ia  not  ralid  against  Uie  owner  of  the  ahip. 

THIS  was  an  action  of  salvage  brought  by  twenty  Yarmouth 
beachmen  for  services  rendered  to  the  bark  Theodore  in 
the  following  circumstances  : — 

On  the  22nd  January,  1858,  the  master  of  the  Theodore  hired 
the  salvors  and  their  yawl  for  5/.  to  take  him  on  board  his 
vessel  then  lying  in  Yarmouth  Roads.  They  did  so  accordingly, 
and  found  the  barque  had  moved  from  her  former  place  of 
anchorage,  and  was  close  upon  the  Hook  Buoy  of  the  Scroby 
Sand,  the  wind  then  blowing  hard  from  the  N.N.W.  Whilst  along- 
side they  heard  the  mate  inform  the  master  that  the  barque  had 
parted  from  her  port  anchor  and  sixty-five  fathoms  of  chain 
about  twenty  minutes,  that  he  had  given  her  the  other  anchor, 
but  that  she  was  driving.  They  then  went  on  board  and  entered 
into  an  agreement  with  the  master  to  bring  the  vessel  safe  into 
Lowestoft  Harbour  for  2C0/. ;  and  thereupon  proceeded  to  lift 
the  anchor  with  the  assistance  of  the  barque's  crew,  and  to 
make  sail :  in  about  three  or  four  hours  they  brought  the  vessel 
into  Lowestoft.  In  the  meantime  the  agreement  was  reduced 
into  writing  and  signed ;  it  was  in  these  words : — 

"  Yarmouth  Roads,  22nd  January,  1858. 

'^  This  is  to  certify  I  agree  to  give  the  boatmen  200^  for 
assistance  to  the  barque  Theodore,  while  drifting  on  the  Scroby 
Sand,  having  parted  from  her  anchor  and  sixty*five  fathoms  of 
cable  at  5*30  a.m.,  and  assisted  my  ship  up  to  Lowestoft. 

'^  Richard  Ditohburn,  Master. 
''  William  Pbnsrbrwood,  Mate. 
"  Hbnbt  Gibbons  and  Compahy.'' 

The  owners  of  the  Theodore  defended  the  action,  repudiating 
Uie  act  of  the  master.  They  alleged  that  die  barque  was  never 
in  any  danger  of  going  on  shore ;  that  the  master  had  most 
improperiy  and  recklessly  entered  into  the  agreement,  and  that 
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1858.       he  had  been  dismissed  by  them  in  consequence.    They  also 
^«y  g7>       pleaded  a  tender  of  60/. 

DeauBj  Q.C.9  for  the  salvors. 

The  Admiralty  Advocate  and  Twiss,  Q-C.,  for  the  owners. 

Judgment  De.  Lubhington  : — The  first  question  is,  whether  I  am  to 

uphold  the  agreement  entered  into  between  the  master  and  the 
salvors.  If  I  determine  this  in  the  negative,  I  must  then  con- 
sider whether  the  tender  of  60/.  is  an  adequate  remuneration 
for  what  was  actually  done. 

As  to  the  facts  of  the  case.  It  cannot  be  said  that  the  service 
was  one  of  danger  to  the  salvors.  It  was  not  argued  that  the 
salvors  in  leaving  the  beach  and  in  putting  the  master  on  board 
the  barque  incurred  any  peril,  or  incurred  any  peril  subse- 
quently; although,  no  doubt,  that  the  weather  had  been  pre- 
viously very  tempestuous,  and  the  wind  may,  at  the  time,  have 
been  blowing  strong.  Then  was  the  ship  in  any  danger  ?  It  is 
said  on  behalf  of  the  owners,  that,  taking  it  to  be  true — and, 
indeed,  it  must  be  admitted— that  the  barque  had  lost  one  anchor 
and  sixty-five  fathoms  of  chain,  and  was  dragging  her  other 
anchor,  she  was,  nevertheless,  in  no  danger  of  going  on  the 
Scroby  Sand;  for  by  letting  out  more  chain  on  the  second 
anchor  the  barque  might  have  been  easily  brought  up,  or 
weighing  and  making  sail,  she  had  a  fair  wind  for  Lowestoft 
Harbour :  which,  in  fact,  she  afterwards  made  for. .  This  seems 
to  meet  the  gist  of  the  cas.e ;  and,  looking  to  the  whole  of  the 
evidence,  I  am  of  opinion  that  the  salvors  have  failed  to  show 
that  there  was  anything  to  hinder  the  barque's  crew  from  taking 
either  of  these  measures  with  due  effect.  In  these  circumstances 
the  demand  of  200/.  by  the  salvors  is  scarcely  consistent  with  any 
just  or  fair  dealing.  Even  if  their  assistance  was  in  some  degree 
serviceable,  and — so  to  speak — requisite,  the  actual  service  was 
The  agreement  not  difficult,  and  lasted  only  between  three  and  four  hours.  The 
and  must beMt  ^^^^  ^^  ^^H  D^uch  indisposed  to  set  aside  an  honest  agreement, 
aside.  but  it  must  be  satisfied  that  the  agreement  is  honest.    Where 

there  is  any  doubt  its  rule  is  to  adhere  to  the  agreement ;  and 
the  Court  would  be  just  as  ready,  in  favour  of  salvors,  to  set  aside 
an  agreement,  if  satisfied  that  it  was  wholly  inequitable.  But 
is  not  this  demand  exorbitant  ?  I  regret  to  say  on  the  present 
occasion, — for  the  Court  is  generally  anxious  to  protect  the 
interests  of  salvors, — that  it  is  an  exorbitant  demand,  and  such 
aft  no  Court  of  justice  would  be  justified  in  carrying  into  effect r 
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I  pronounce  against  the  agreement  and  for  the  tender.  And       1868. 

I  give  costs  from  the  time  of  the  tender.  ^ — '- — 

Shephard  and  SkipwUh,  proctors  for  the  salvors. 
Brickwood  and  Brooks  for  the  owners. 


THE  PERLA,  Andiobchia,  Master. 

*' Necessaries'' —^  #  A  Vict.  c.  66,  s.  d—Copper  Sheathing— Pre^ 

sumption  of  Liability. 

A  liberal  meaning  is  to  be  attached  to  the  tenn ''  necessaries/'  in  8  &  4  Vict.c.  65, s.  6. 
Copper  sheathing  is  a  necessary. 

Where  necessaries  are  supplied  for  the  use  and  benefit  of  a  foreign  ship,  the  pre- 
sumption is  that  the  ship  is  liable. 

THIS  was  an  action  of  necessaries  by  Messrs.  Muntz  against  My  28. 
the  Spanish  ship  Perla.  The  goods  supplied  were  yellow 
metal  sheathings,  rings,  nails,  &c.  The  defence  for  the  owners 
was,  that  yellow  metal  sheathing  was  not  a  "  necessary''  within 
the  meaning  of  the  statute  3  &  4  Vict  c.  65 ;  that  the  goods 
were  supplied  to  the  credit  of  a  Mr.  Bell,  who  had  made  an 
agreement  with  Messrs.  Oleaga  &  Paris,  the  brokers  of  the  ship, 
to  repair  the  ship,  and  if  his  account  should  be  considered  too 
large,  to  purchase  her  for  1,600/.;  and  that  if  credit  was  entered 
on  the  books  of  the  Plaintiffs  to  the  owners,  it  was  so  entered 
by  fraud  and  collusion  between  the  Plaintiffs  and  Mr.  Bell. 

In  support  of  the  claim  a  clerk  of  the  Plaintiffs  deposed  that 
the  master  of  the  ship  came  to  the  office  of  Messrs.  Muntz  in 
Liverpool,  accompanied  by  Mr.  Bell,  who  introduced  him,  and 
(the  master  not  speaking  English)  gave  the  order,  according  to 
the  practice  common  in  such  cases ;  that  credit  was  not  given 
to  Mr.  Bell,  but  to  the  master  as  representing  tlie  owners,  and 
was  so  entered  in  the  order  book,  '^May  17,  1857.  Captain 
Andioechia,  per  Mr.  Bell,  for  the  Perla ;"  that  the  alleged  agree- 
ment between  Mr.  Bell  and  the  shipbrokers  was  never  shown  or 
mentioned  ;  and  that,  after  the  goods  were  supplied,  the  bill  was 
sent  in  to  the  master  under  cover  to  the  brokers,  headed  ^'  Cap- 
tain  Andioechia  and  owners  of  the  Perla."  For  the  Defend- 
ants there  was  an  affidavit  by  Mr.  Paris  setting  out  the  agree- 
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1 858.  meqty  stating  that  an  action  had  been  brought  upon  the  agree- 
July  2a.  ment,  and  damages  recovered  for  the  breach  thereof,  and  alleging 
that  according  to  his  (Mr.  Paris's)  information  and  belief  credit 
had  been  given  to  Mr.  Bell,  or,  if  not,  that  credit  had  been  en- 
tered on  the  books  of  Messrs.  Muntz  to  the  ship  by  fraud  and 
collusion  between  them  and  Mr.  Bell.  The  master  also,  on 
being  examined,  stated  that,  not  understanding  English,  he  did 
not  know  what  passed  between  Mr.  Bell  and  the  clerks  of  the 
Plaintiffs,  or  that  credit  was  given  to  the  ship ;  that  he  went  to 
the  office  at  Mr.  Bell's  request. 

DeanCy  Q.C.,  and  Robinson  for  the  Plaintiffs. 

Addam$y  Q.C.,  for  the  Defendants. 

Judgment  Dr.    Lushington  : — The    first  question  is,  whether  copper 

sheathing   is   or    is  not  a  ^'necessary"  to  a  ship  within  the 
Copper  sheath-  meaning  of  the  Statute.     I  am  of  opinion  that  it  is.     It  may 
ing  IB  a  *ne-  jjq^  y^  always  indispensable,  but  it  is  very  customary  for  sea- 
going vessels   to   be  coppered,  and  the   Court  will  not  put  a 
restricted  meaning  on  the  term  necessaries  in  this  very  bene- 
ficial statute,  so  as  to  confine  it  to  things  absolutely  and  un- 
conditionally necessary  for  a  ship  in  order  to  put  to  sea.    The 
other  question  is  oi^  of  fact,  namely,  whether  credit  for  the 
sheathing  supplied  was  given   to   the  ship   or  to   Mr.  BeU. 
Presumption  of  Where  goods  are  furnished  for  the  use  and  benefit  of  a  ship, 
fornwesS   ^^^  presumption  is  that  the  ship  is  liable;    and,  to  rebut  this 
supplied  to  the  presumption,  it  must  be  distinctly  proved  that  credit  was  given 
use  o     e  8  ip.  ^^  ^1^^  individual  only,  whoever  he  may  be.  Thei^reement  stated 

in  this  case  to  have  been  made  between  Mr.  Bell  and  the  brokers 
of  the  ship  is  really  not  admissible  evidence,  as  there  is  no  proof 
that  at  the  time  of  the  credit  being  given  it  had  come  to  the 
knowledge  of  Messrs.  Muntz  or  their  servants  acting  for  them, 
and  the  contrary  is  distinctly  sworn.  Be  the  agreem«it  ever 
$o  binding  between  the  parties  to  it,  it  is,  as  concerns  the  parties 
in  this  cause,  res  inter  alios  acta*  The  allegation,  or  insinuation 
rather,  that  credit  was  entered  in  the  name  of  the  master  and 
owners  by  fraud  and  collusion  between  Messrs.  Munta  and  Mr. 
Bell,  is  utterly  unproved,  and  of  course,  where  firaud  is  alleged, 
the  Court  always  requires  cogent  proof.  I  pronounce  for  the 
claim  with  costs. 

Tebbs,  proctor  for  the  Plaintiffs. 

Clarkson  for  the  Defendants. 
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THE  JONATHAN  GOODHUE,  Dibblb,  Master. 
Bottomry^  Cargo  not  on  Board. 

A  bottomry  bond  upon,  ship  freight  and  cargo  for  neceasary  repairs  to  th«  ship, 
executed  after  the  repain  done  and  the  contract  of  affreightment,  but  before 
actual  shipment  of  the  cargo^  is  invalid  aa  against  cargo. 

T30TT0MRY. 

The  Admiralty  Advocate  and  Robinson  for  the  bondholders. 
T\msSf  Q.C.y  and  Spinks  for  the  oweers  of  cargo. 

The  Gratitudine(a);  Prince  Qeorgt{b)\  Osmanli{c)\  and 
Canard  v.  Atlantic  Insurance  Company  {d)  were  cited  in  the 
arguments 

Dr.  Lushington  : — ^This  is  a  case  of  bottomry  on  ship,  freight  Judgment, 
and  cargo.  It  appears  that  in  November  and  December,  1866,  Jjl.^'*  °^  ***• 
the  American  ship  the  Jonathan  Goodhue,  underwent  extensive 
repairs  at  Calcutta,  and  that  on  the  Slst  of  December  the 
vessel  was  there  chartered  by  Messrs.  Livingston.  The 
charter  provided  that  the  vessel,  being  then  about  to  pro- 
ceed to  Rangoon,  should,  upon  her  arrival  and  discharge  at 
that  place,  be  put  at  the  disposal  of  the  freighters,  lade  a 
full  cargo  of  rice,  and  proceed  with  the  same  to  a  port  in 
the  United  Kingdom.  On  the  8th  of  January,  and  before  the 
ship  sailed,  the  master  gave  the  bottomry  bond  now  sued  upon. 
The  bond  recites  that  the  ship  was  then  lying  at  Calcutta,  and 
that  the  master  was  obliged  to  take  up  money  on  bottomry  to 
pursue  his  intended  voyage  to  Rangoon  and  thence  to  England ; 
it  then  recites  the  charter  with  Messrs.  Livingston,  and  purports 
to  bind  the  ship,  the  cargo  to  be  laden  under  the  charter,  and 
the  freight  to  become  due  in  respect  thereof.  The  ship  sailed  to 
Rangoon,  there  discharged,  and  in  pursuance  of  the  contract  of 
affreightment,  took  a  full  cargo  of  rice  belonging  to  Messrs. 
Livingston  and  sailed  to  Liverpool,  arriving  there  on  the  10th 
of  July,  1857.  The  bondholders  then  demanded  payment  of 
the  bond,  and  brought  their  action  in  this  Court.  Messrs. 
Livingston  gave  an  appearance  under  protest;  the  owners  of 
the  ship  did  not  appear:  and  on  the  18th  of  September  the 

(a)  8  C.  R.  240.  (e)  7  N.  of  C.  822. 

\b)  4  Moore,  P.C.  21.  (d)  I  Peters'  Rep.  886. 
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1858.  Court  pronounced  for  the  bond,  so  far  as  concerned  ship  and 
— *^"^y  ^^' —  freight,  and  the  ship  was  sold.  The  proceeds  of  the  ship,  to- 
gether with  the  freight  (after  deductions)  lying  in  the  Registry, 
amount  to  2,22  U  8^.  2d.  The  bondholders  claim  3,040/.  Ms.  6d. 
as  due  to  them  upon  the  bond,  and  they  now  pray  in  their  Act 
on  petition  that  the  bond  may  be  pronounced  valid  as  against 
the  cargo.  To  this  Messrs.  Livingston  answer,  that  their  pro- 
perty was  hypothecated  without  their  consent,  that  they  had  no 
interest  in  the  debt  for  which  the  money  was  borrowed  on  bot- 
tomry, and  that  the  bond  is  not  valid  in  law  against  the  cargo. 
And  the  question  which  I  have  to  decide  is,  whether  the  cargo 
is  liable  under  this  bond. 

I  have  never  known  an  instance  in  which  a  bond  on  ship, 
freight  and  cargo,  pronounced  valid  against  ship  and  freight, 
has  been  held  not  valid  against  cargo  ;  but  undoubtedly  a  bond 
may  be  good  in  part  and  bad  in  part :  all  depends  on  the  cir- 
cumstances of  the  case.  In  the  present  case  it  is  very  important 
that  the  circumstances,  as  I  have  detailed  them,  should  be  well 
understood,  for  I  ground  my  judgment  upon  them.  I  ground 
my  judgment  upon  the  undisputed  fact,  that  the  damage  to  the 
ship  was  done  and  the  repairs  executed  before  the  charter-party 
and  the  bond  given  before  the  shipment  of  the  goods,  and  upon 
the  fact,  which  I  consider  clearly  proved,  that  the  owners  of  the 
cargo  did  not  consent  to  the  giving  of  this  bond.  They  affirm 
on  oath  that  they  did  not  consent,  and  moreover  the  charter 
recites  that  the  ship  tlien  proceeding  to  Rangoon  was  tight, 
staunch  and  strong,  and  every  way  weU-fitted  for  the  voyage. 

I  am  anxious  to  guard  against  my  judgment  being  extended 
beyond  the  circumstances  of  the  case,  because  I  am  aware  that 
bonds  in  circumstances  like  the  present  have  in  fact  been  pro- 
nounced for.  I  mean  in  the  case  of  vessels  in  the  West  India  trade, 
meeting  with  damages  on  the  outward  voyage,  where  bonds 
have  been  given  on  ship  and  cargo  before  the  cargo  was  actually 
shipped.  In  some  of  these  cases  the  cargo  was  contracted  for 
)»reviously,  in  others  it  was  only  insured  by  the  custom  of  the 
trade.  But  these  were  all  undisputed  cases.  The  point  now  at 
issue  has  never  been  distinctly  raised  for  decision.  I  have  now 
to  give  my  judgment  upon  it,  and  I  do  so  not  without  much 
consideration,  the  more  so,  as  I  am  informed,  that  there  are 
other  cases  of  the  like  kind  depending  on  my  decision. 

Case  of  the  On  the  present  occasion  the  case  of  the  Graiitudine(a)  has  been 

<^'^i*^^'  (a)  3  C.  R.  240. 
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cited  for  tbe  bondholders.    There  had  been  many  cases  antece-        1868. 

dent  to  that  in  which  bonds  charging  the  cargo  had  been  pro-  "^     ' 

nounced  for,  but  no  decision  whether  it  was  competent  for  the 
master  so  to  charge  the  cargo.  The  Oratitudine  proceeds  on  this 
principle,  that  if  a  cargo  has  been  taken  on  board  for  a  certain 
voyage,  and  damage  arises  to  the  ship,  the  cargo  may  be  made 
responsible  for  the  completion  of  that  voyage.  The  master,  who 
is  agent  for  the  ship,  becomes  by  necessity  and  the  policy  of  the 
law,  agent  for  the  cargo,  in  order  to  meet  the  necessity ;  and  he 
is  empowered  to  hypothecate,  for  the  success  of  the  common 
adventure,  both  ship  and  cargo.  The  law,  so  laid  down  by  Lord 
Stowell,  has  ever  since  been  followed,  and  is  evidently  for  the 
advantage  of  owners  of  cargo  as  well  as  of  owners  of  ship. 
But  there  is  no  authority  for  giving  a  bottomry  bond  on  cargo 
before  it  is  put  on  board.  It  is  the  necessity  of  the  cargo,  and 
the  required  completion  of  the  voyage  which  has  been  inter- 
rupted, which  warrant  the  bond  to  extend  to  cargo.  I  take  it  to 
be  quite  clear  that  where  a  ship  is  lying  in  her  original  port,' and  is 
in  need  of  repairs  in  consequence  of  a  former  voyage,  or  in  need 
of  necessaries,  no  bottomry  bond  can  be  given  on  cargo  which  is 
not  shipped ;  and  that  for  the  obvious  reason  that  the  master  has  no 
control  over  the  cargo  till  it  is  on  board  the  ship.  The  master 
is  the  agent  of  the  ship  for  many  purposes,  but  he  is  not  the 
agent  of  the  cargo,  except  so  far  as  it  is  thrown  upon  him  by 
direct  contract  or  by  necessity ;  and  it  is  not  till  the  cargo  comes  The  master  has 
on  board  the  ship,  and  under  his  control,  that  he  has  the  slightest  °®  authority 

.      .  Y  ^^^  *"^  cargo 

right  to  interfere  or  deal  with  it,  directly  or  indirectly.     It  ap-  till  it  is  put  on 
pears  to  me  that  it  would  be  contrary  to  principle,  and  most  °®""' 
mischievous,  if  a  valuable  cargo  lying  in  a  port  in  this  country, 
having  been  shipped  from  the  East  Indies,  was  held  liable  for 
damage  done  to  the  ship  before  it  had  been  put  on  board  or 
contracted  to  be  so, — a  liability  which  the  owners  could  not  have 
contemplated  their  property  would  be  exposed  to.     Dr.  Twiss 
has  said  that  this  Court  has  no  jurisdiction  over  goods  pledged 
when  on  land,  but  I  wish  it  to  be  understood  that  I  do  not 
decide  this  case  on  any  point  of  jurisdiction,  but  because  I  am 
of  opinion  that  the  master  had  no  authority  in  fact  or  in  law  to 
hypothecate  the  property.     I  am  of  opinion  that  this  bond  can-  Bond  as  against 
not  be  supported,  so  far  as  it  affects  the  cargo,  and  therefore  I  *^^^^  inviHd. 
must  pronounce  against  that  portion  of  it,  with  costs. 

Bowdler  and  Bathumt,  proctors  for  the  bondholders. 

Tebbs  for  the  owners  of  the  cargo. 

8.  c  c 
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Judgment. 


fn  tiie  9n6s  Council. 

Present — The  Right  Hon.  Lord  KnfasDCWN. 
The  Right  Hon.  Sir  Edward  Rtan. 
The  Right  Hon.  Sir  J.  T.  CoLKftiDOB. 

THE  NORTH  AMERICAN. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

Collision — Estoppel  by  Pleading    and   Evidence — Practice — 

Costs, 

The  Court  will  proceed  secundum  aliegaia  et  probata,  even  though  etttertAining  tome 
doubt  whether,  in  lo  doing,  it  will  arrive  at  the  real  truth  and  justice  of  the 
case. 

In  a  cause  of  collision,  therefore,  the  party  suing  cannot  recover  in  full  if  he  fkils  to 
prove  the  case  set  up  in  his  pleading  and  evidence,  although  no  fault  be 
proved  against  his  vessel,  and  fhult  is  eeublished  against  the  other  vessel. 

The  libel  and  evidence  of  A.,  a  foreign  vessel,  close  hauled  on  the  starboard  tack, 
alleged  B.  to  have  had  no  look-out,  to  have  starboarded  just  before  the  col- 
lision, and  to  have  struck  A.  with  her  starboard  bow ;  B/s  want  of  look-out 
Was  proved,  but  it  was  proved  that  B.  struck  A.  with  h«r  port  bow;  B/s 
starboarding  was  not  proved.    Held  that  A.  could  not  reoovtr  in  full. 

Where  both  parties  appeal  from  a  sentence  of  the  Court  below,  pronouncing  both 
to  blame,  and  the  sentence  is  affirmed,  no  costs  of  the  appeal  given. 

THIS  was  a  cause  of  collision,  on  appeal  from  the  High  Court 
of  Admiralty. 

AddamSy  Q.C,  and  Twiss,  Q.C.,  for  the  Tecla  Carmen« 

WildCy  Q.C.,  and  Deane,  Q.C.,  for  the  North  American. 

In  this  case,  on  the  6th  April,  1858,  a  suit  of  damage  was  in- 
stituted in  the  High  Court  of  Admiralty  by  the  Spanish  barque 
Tecla  Carmen  against  the  ship  North  American.  The  Court  was 
of  opinion  that  both  parties  were  to  blame  and  had  contributed 
to  the  accident.  From  this  sentence  an  appeal  has  been 
brought  by  tlie  Tecla  Carmen,  and  there  is  a  cross  appeal  by 
the  North  American. 


Facts  admitted.      The  collision  occurred  in  St.  George's  Channel  on  the  night 

of  the  8th  March,  1858.  The  North  American  is  a  large 
vessel  of  1,330  tons,  and  the  barque  a  small  vessel  of  285 
tons.     Both  were   bound    for  Liverpool;    the  Tecla   Carmen 
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in  ballast,  the  North  American  with  a  cargo  of  cotton.     Both        1858. 

vessels  were  close    hauled :    the   Spaniard    on   the   starboard     '^^^'**^*' 

tacky  and  the  North  American  on  the  port  tack.     Upon  these 

points  there  is  no  difference  between  the  parties.     Nor  was  any 

question  made  as  to  the  law,  and  the  duty  which  that  law  imposed 

upon  each  vessel.     The  North  American  being  on  the  port  tack 

was  bound  to  give  way  to  the  Tecia  Carmen  on  the  starboard 

tack,  and  if  she  saw  any  danger  of  collision  to  port  her  helm  and 

to  go  to  leeward  of  the  Tecla  Carmen,  who  was  entitled  to 

keep  her  course,  and  was  bound  indeed  so  far  to  keep  it  as  not 

by  deviating  from  it  to  run  into  danger. 

It  is  admitted  that  the  North  American  did  not  in  fact  port  Want  of  look- 
her  helm  till  a  minute  or  two  before  the  collision  took  place,  out.catablished 

affamst  the 

To  justify  this,  it  was  alleged  that  the  Spaniard  had  no  lights  North  Ameri- 
exhibited,  and  could  not  therefore  be  seen  till  she  was  within  six  ^^^ 
or  eight  hundred  feet.  The  Court  below  has  held  that  this 
defence  was  not  made  out,  and  that  the  neglect  of  the  North 
American  to  keep  a  good  look  out  and  to  port  her  helm,  in  due 
time  at  all  events,  contributed  to  the  accident.  In  this  opinion 
their  Lordships  and  the  naval  gentlemen  by  whom  they  are 
assisted  entirely  concur.  Upon  this  point,  therefore,  the  judg- 
ment must  be  affirmed. 

The  great  question  is,  whether  the  Tecla  Carmen  was  also  in  Was  the  Tecla 
fault  ?  The  fault  imputed  to  her  is,  that  instead  of  keeping  her  {^^^  *  '^  "* 
course  she  starboarded  her  helm,  and  thereby  brought  herself 
into  collision  with  the  other  ship.     And  it  is  material  to  attend 
to  the  case  in  the  pleadings  and  sworn  to  by  the  witnesses  on 
each  side,  for  we  must  proceed  secundum  allegata  et  prob€Ua,  The  Court  mu«t 
though  we  may  entertain  some  doubt  whether  in  so  doing  we  d^^iiegcua'et 
shall  arrive  at  the  real  truth  and  justice  of  the  case.  probata. 

The  libel  on  the  part  of  the  Spanish  vessel  alleges  that  the  The  libel  states 
accident  took  place  in  the  following  manner :— That  the  North  Ameikan ''"*' 
American  was  first  seen  by  the  Tecla  Carmen  at  the  distance  of  struck  with  the 
about  a  mile,  and  from  three  to  four  points  on  her  port  bow;  that 
the  Tecla  Carmen  held  her  course,  and  that  the  North  American 
did  the  same  till  she  was  within  such  a  distance  of  the  Tecla  Car- 
men as  to  make  a  collision  inevitable ;  that  in  order  to  break  the 
force  of  the  blow  the  Tecla  Carmen  then  ported  her  helm  and 
luffed  up  into  the  wind,  but  that  the  North  American  with  her 
starboard  bow  struck  the  Tecla  Carmen  on  her  port  side  abreast 
of  her  forerigging,  and  raked  her  from  thence  right  forward, 
carried  away  her  mainmast  and  part  of  her  mizenmast,  and  in 

cc2 
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1858.        short  reduced  her  to  such  a  state  of  wreck  that  it  was  necessary 
December  8.     f^^  ^j^^  ^^^^  ^  abandon  her.    The  allegation  on  the  part  of  the 


Counter allega-  jjorth  American  insists  that  if  the  two  vessels  had  held  their 

tion,  that  the  . 

Tecla  Carmen  respective  courses  no  collision  would  have  taken  place,  but  that 
aiS  struck  the  ^^^  Tecla  Carmen  starboarded  her  helm  and  ran  into  the  North 
North  Ameri-  American  on  her  port  side,  the  bowsprit  of  the  Tecla  Carmen 
bow.       ^^°     passing  under  the  bowsprit  of  the  North  American  and  striking 

the  North  American  on  her  port  bow  near  the  hawse-pipe ;  and 
the  Tecla  Carmen  being  forced  round  by  the  weight  and  impetus 
of  tlie  North  American,  the  port  bow  of  the  Tecla  Carmen  then 
came  in  contact  with  the  starboard  bow  of  the  North  American, 
and  the  two  vessels  lay  for  some  time  alongside  chafing  against 
each  other.  In  proof  of  this  statement  the  allegation  refers  to  a 
model  of  the  bows  of  the  North  American,  showing  the  damage 
done  to  each  bow,  and  which,  it  alleges,  proves  that  the  col- 
lision must  have  been  on  her  port  and  not  on  her  starboard 
side.  The  parties  are  therefore  directly  at  variance  in  their 
pleadings  as  to  the  mode  in  which  the  collision  took  place. 

The  witnesses        The  master  of  the  Tecla  Carmen  states  the  accident  to  have 
Carmen  follow  taken  place  in  the  manner  stated  in  the  libel,  viz.,  by  the  star- 
the  libel ;  also  hoard  bow  of  the  North  American  running  into  the  port  bow  of 
North  Ameri-    the  Tecla  Carmen,  and  he  alleges  that  the  North  American  star- 
boardin^  '**'"    boarded  her  helm,  and  thereby  occasioned  the  collision.  The  boat- 
swain gives  the  same  account,  and  so  do  all  the  witnesses  on  the 
part  of  the  Tecla  Carmen,  with  the  exception  of  the  mate ;  but  it  is 
very  remarkable  that  this  witness,  in  his  examination  in  chief,  gives 
a  totally  different  account,  and  one  which  agrees  with  that  subse- 
quently given  by  the  North  American.     He  says,  "The  North 
American  hit  us  first  with  her  stem  and  then  with  her  port  bow 
on  our  port  bow  a  little  before  our  forerigging.    The  blow  led 
afl.     When  she  hit  us  she  slewed  us  right  round,  and  her  star- 
board side  came  alongside  our  port  side.  She  broke  our  bowsprit 
and  foremast,  and  our  main  and  mizen-topmasts  came  down  and 
stove  in  our  port  bow." 

The  evidence        'The  witnesses  on  the  part  of  the  North  American  all  concur 
on  the  other      \j^  statinQT  that  the  collision  took  place  in  the  manner  stated  in 

Bide  conclusive;    ...  .  ^ 

the  collision  their  allegation.  And  before  the  case  closed  evidence  came  to 
p^i  side  of  '*S***  which,  in  their  Lordships'  opinion,  removes  all  doubt  upon 
the  North  this  part  of  the  case.  The  master  of  the  North  American 
alleged  that  the  inspection  of  the  bows  of  the  ship  showed  that 
the  collision  mu^t  have  taken  place  on  her  port  side,  and  that 
the  violence  had  been  such  that  the  bowsprit  of  the  Tecla  Carmen 
had  torn  away  a  portion  of  the  plank  against  which  it  struck. 
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The  shipwright  at  Liverpool  who  examined  the  ship  was  of  1858. 
opinion  that  this  injury  had  been  caused  by  the  iron  band  of  the  -P^gg*"^  s* 
cap  of  the  bowsprit  of  the  Tecla  Carmen.  The  Tecla  Carmen 
had  drifted  to  Aberystwith,  and  it  seems  to  have  occurred  to  the 
master  of  the  North  American  that  if  he  could  find  the  cap  of 
the  Tecla  Carmen's  bowsprit  it  might  present  evidence  in  con- 
firmation of  this  important  fact.  He  accordingly  went  down  to 
Aberystwith :  he  found  that  the  Tecla  Carmen  had  been  broken 
up^  but  he  succeeded  in  obtaining  what  we  are  quite  satisfied  are 
the  pieces  of  wood  forming  the  cap  of  her  bowsprit,  with  the 
iron  bandy  or  one  of  the  iron  bands,  which  bound  them  together. 
This  wood  was  found  to  be  crushed  and  split  as  by  a  collision  ; 
the  cap  is  of  elm,  and  bedded  and  wedged  in  it  was  found  a  piece 
of  oak  of  which  wood  the  plank  of ,  the  North  American  is 
formed.  The  piece  of  plank  which  sustained  the  injury,  cut  out 
from  the  port  bow  of  the  North  American,  and  the  cap  of  the 
bowsprit  of  the  Tecla  Carmen,  which  is  alleged  to  have  inflicted 
the  injury,  were  produced  in  the  Court  below  and  before  us,  and 
we  are  entirely  satisfied,  as  the  Court  below  was  satisfied,  that 
the  collision  took  place  with  the  port  and  not  with  the  starboard 
side  of  the  North  American. 

But  from  this  fact  the  Trinity  Masters,  in  the  Court  below.  But  it  does  not 
have  drawn  the  inference  that  the  Tecla  Carmen  starboarded  her  xed^  Cwinen 
helm ;  at  least,  we  are  not  aware  of  any  other  evidence  entitled  starboarded ; 
to  the  least  credit  to  show  that  she  did  so.    We  confess  we  have  ^yj^y  -^  the 
great  difiiculty  in  drawing  this  inference.  Our  Nautical  Assessors  o^«'  ^'X* 
are  of  opinion  that,  having  regard  to  the  position  of  the  two 
vessels  as  it  appears  in  the  evidence,  when  the  North  American 
was  first  seen  from  the  Tecla  Carmen,  they  would  have  run  into 
each  other  if  both  had  held  their  courses,  and  that  the  North 
American  having  ported  her  helm  just  at  the  last  moment,  the 
collision  might  have  taken  place  exactly  as  it  did  without  either 
the  Tecla  Carmen  having  starboarded  her  helm,  as  alleged  by 
the  North  American,  or  the  North  American  having  starboarded, 
as  alleged  by  the  Tecla  Carmen.    This  certainly  would  be  most 
consistent  with  the  probability  of  the  case.     The  Spanish  vessel 
would  be  likely  to  hold  her  course  knowing  that  the  other  ship 
was  bound  to  give  way ;  the  North  American  would  hold  her 
course  because  she  was  not  aware  of  anything  that  made  it 
necessary  fqr  her  to  alter  it.   There  seems  no  conceivable  motive 
why  either  vessel  should  have  starboarded  her  helm.     In  this  ' 

▼iew  of  the  case  the  North  American  alone  would  be  in  fault 
from  her  neglect  to  keep  a  vigilant  look  out,  and  the  sentence 
would  recjuire  to  be  altered. 
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The  Tecla  Car- 
men, however, 
has  failed  to  es- 
tablish the  case 
as  set  up  in  her 
pleading^s  and 
evidence,  and 
cannot  take  the 
benefit  of 
another  state 
of  facta. 


If  it  were  necessary  for  us  to  determine  this  point  we  should 
be  under  great  difficulty ;  for  while,  on  the  one  hand,  we  should 
strongly  incline  to  this  view  of  the  case,  it  must  rest  in  a  great 
measure  upon,  the  opinion  of  our  Nautical  Assessors  differing 
from  that  of  the  Trinity  Masters  in  the  Court  below ;  and,  in 
order  to  advise  the  reversal  of  a  judgment,  we  must  not  merely 
doubt  whether  it  is  right,  but  be  satisfied  that  it  is  wrong.  But 
we  think  that  this  view  of  the  case  is  excluded  by  the  pleadings 
and  the  evidence.  The  Tecla  Carmen  rests  her  complaint  upon 
this,  that  the  collision  took  place  on  the  starboard  side  of  the 
North  American,  and  that  the  ships  would  have  actually  gone 
clear  of  each  other  if  the  North  American  had  not  starboarded, 
and  thereby  brought  her  starboard  bow  into  collision  with  the 
port  bow  of  the  Tecla  Carmen.  AH  the  arguments  below  and 
before  us  proceeded  on  that  basis ;  and  we  do  not  think  that  it 
would  be  consistent  with  the  safe  administration  of  justice  to 
alter  the  judgment  upon  grounds  quite  inconsistent  with  the  case 
made  by  the  Appellants  in  their  allegation,  and  in  their  evidence 
and  at  the  bar. 


Sentence  We  must  advise  the  affirmation  of  the  sentence ;  but,  as  both 

without  costs,     parties  have  complained  of  it,  there  will  be  no  costs. 

Clarkson,  proctor  for  the  Tecla  Carmen. 

Rothery  for  the  North  American. 


Mca-ch  29. 


In  tide  Ikiql^  Court  of  fi«tii{r«tt|?. 

THE  MILFORD,  Bennett  Morgan,  Master. 

Foreign  Ship— Master's  Wages-- Lex  Fori— 17  ^  18  Viet. 

c.  104,  w.  109,  191. 

In  a  suit  by  a  foreign  master  against  the  freight  for  his  wages,  the  question  whether 
the  freight  is  liable  is  a  question  of  remedy  and  not  of  contract,  and  is  there- 
fore to  be  determined  by  the  lexforu 

A  statute  general  in  terns  and  inteoded  for  the  protection  of  navigatbn  applies  to 
foreign  vessels  within  British  waters. 

The  191st  section  of  the  Merchant  Shipping  Act,  1854  (notwithstanding  s.  109), 
extends  to  the  masters  of  foreign  ships,  and  gives  them  a  remedy  against  ship 
and  freight  for  their  wages. 

THIS  was  a  suit  for  wages,  brought  by  Bennett  Morgan,  the 
master  of  the  Milford,  against  freight  due  on  the  voyage 
as  under  stated,  and  against  William  W.  Wakman  and  Zalman 
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B*  Wakman,  both  of  South  Port,  Connecticut,  in  the  United        1858. 
States  of  America,  the  owners  of  the  ship  Milford  intervening      ^'^^*^^'_ 
for  their  interest  in  the  said  freight. 

The  owners  appeared  to  the  suit  under  protest.  The  act  on 
protest  stated  that  the  Milford  belonged  to  South  Port,  in  Con- 
nectieut,  U.  S.  North  America;  that  Bennett  Morgan  was  a 
natire  and  subject  of  the  United  States;  that  in  NoFember, 
1856,  Morgan  shipped  as  second  mate  on  board  the  Milford» 
bound  from  San  Francisco,  in  California,  to  the  United  King- 
dom ;  that  in  consequence  of  a  series  of  deaths  Morgan,  on  the 
10th  of  March,  1857,  assumed  the  command  and  acted  as  mas- 
ter; that  he  proceeded  to  Rio  Janerio  for  repairs,  where  be 
remained  from  the  9th  of  April  to  the  14th  of  July ;  for  the  ex<- 
penses  connected  therewith  he,  as  master,  granted  a  bottomry 
bond  on  the  ship  and  freight  for  3,229/.,  which  had  subsequently 
been  paid  by  the  owners'  agents  in  this  country ;  that  Morgan 
arrived  in  command  of  the  ship  in  the  port  of  London  in  Sep- 
tember, 1857;  that  from  the  11th  of  April,  1857,  one  of  the  crew 
hod  been  appointed  first  mate,  and  had  received  first  mate's 
wages  since  that  date ;  that  by  the  law  of  America  the  master 
of  an  American  ship  has  no  lien  upon,  or  right  of  action  against, 
the  freight  for  wages  earned  as  master  of  such  ship ;  and  that 
such  was  well  known  to  be  the  law  by  judges,  advocates  and 
lawyers  in  the  United  States  of  America ;  that  Morgan's  wages 
as  first  and  second  mate  bad  been  tendered  to  him  since  the  arrival 
of  the  ship  in  England,  but  that  he  had  refused  to  receive  the 
sanie ;  and  prayed  the  Court  to  pronounce  only  for  the  wages  due 
to  Morgan  as  first  and  second  mate,  and  to  condemn  him  in  the 
costs  of  the  petition. 

The  answer  on  behalf  of  the  master  took  issue  on  the  law  of 
the  United  States,  and  asserted  that  the  master  of  an  American 
ship  has  a  lien  on,  and  a  right  of  action  against,  freight  earned  in 
such  ship  whilst  under  his  command,  and  prayed  the  Court  to 
pronounce  for  the  right  of  Morgan  to  proceed  in  this  Court 
against  the  freight  earned  whilst  he  was  master. 

As  to  the  American  law  the  parties  agreed  to  use  as  evidence 
certain  opinions  of  American  lawyers  on  a  case  submitted  to  them 
in  the  Jonathan  Goodhue,  a  New  York  vessel,  lately  sold  under 
authority  of  the  High  Court-of  Admiralty  of  England,  at  the  suit 
of  a  bottomry  bond  holder.  One  question  there  raised  was  as 
to  the  master's  lien  for  wages  on  the  freiglit. 
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— ^^      ' —  of  evidence  as  to  the  law  in  the  United  States,  before  the  Court, 


it  must  be  taken  to  have  been  ruled  in  the  case  of  the  Spartan  (a), 
that  a  master  has  a  lien  on  the  freight  for  his  wages  as  well  as 
for  liabilities  or  disbursements  on  behalf  of  the  ship. 

PKillimorej  Q.C.,  and  Robinson,  contra,  in  support  of  the 
protest : — This  is  an  American  ship,  and  the  master  is  an  Ame* 
rican  subject.  What  law  is  the'  Court  to  look  to  in  deciding 
the  question  ?  It  must  be  either  the  lex  loci  contractus  or  the 
lex  fori :  if  the  former,  the  burden  of  proof  is  on  the  claimant  to 
establish  clearly  the  foreign  law  under  which  he  claims,  and  that 
burden  is  very  far  from  being  discharged  by  showing  that  the 
American  law  is  in  a  contradictory  and  conflicting  state  on  the 
point,  which  is  the  utmost  the  opinions  before  the  Court  can 
show ;  and  even  then  the  case  in  the  Court  of  last  resort  in 
the  State  of  New  York,  Van  Bokkelin  v.  Ingersolhb),  is  in  our 
favour.  On  the  question  of  the  lex  fori,  we  contend  that  it  is  not 
applicable  at  all  to  this  case.  Don  v.  Lippmann  (c),  determined 
that  the  remedy  must  be  taken  according  to  the  law  of  the  country 
in  which  it  was  sought,  but  that  the  meaning  of  a  contract  must  be 
determined  according  to  the  lex  loci  contractus.  In  this  case  the 
original  contract  entered  into  in  America  was  limited  by  the  United 
States  law,  which  we  take  to  be,  that  the  master  has  no  lien  on  ship 
or  freight  for  his  wages;  and  that  is  part  of  the  contract  which 
the  Court  has  to  act  upon.  If,  however,  the  Court  should  be  of 
opinion  that  the  lex  loci  is  not  applicable,  then  comes  the  question 
whether  it  is  to  be  the  general  maritime  law  as  administered  by 
the  Court  before  the  statutes  which  modify  it,  or  whether  the 
law  as  laid  down  by  the  Merchant  Shipping  Act.  The  17  &  18 
Vict.  c.  104,  s.  191,  gives  the  master  the  same  remedies  for 
wages  in  the  Court  of  Admiralty  as  seamen;  but  the  109tb  sec- 
tion limits  the  application  of  the  third  part  of  that  statute  to  sea- 
going ships  registered  in  the  United  Kingdom,  and  to  ships 
registered  in  any  British  possession  under  certain  circumstances. 
In  the  Golubchick  (d),  the  Court  held  that  questions  of  wages 
were  to  be  decided  by  the  general  maritime  law. 

By  what  Uw  is      Dr,  Lushington: — ^This  is  a  question  of  great  importance 

be  decided?      ^^^  of  some  difficulty  ;  but  as  the  subject  has  been  discussed  in 

another  case  some  time  since,  and  I  have  taken  the  matter  into 

full  consideration,  I  shall  not  delay  pronouncing  the  opinion  at 

which  I  have  arrived.     The  main  question  is,  whether  the  Court 

(a)  1  Ware's  R.  162.  (c)  5  CI.  &  Finn.  1. 

(6)  6  WendeU's  R.  315,  (/)  1  W.  Rob.  143. 
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ought  to  apply  the  lex  lod  contractus  or  the  lex  fori ;  dnd  if  the        1858. 

latter,  whether  the  law  maritime  as  administered  previous  to  the        ^^^*  ^  ' 

changes  made  therein  by  statute  law,  or  the  law  as  it  now  stands 

under  the  Merchant  Shipping  Act.     It  is  impossible  not  to  be 

struck  with  the  inconveniences  which  might  ensue  if  the  Court 

is  to  be  governed  by  the  lex  loci  contractus ;  in  every  case  in 

which  n  foreign  seaman  or  master  sued,  the  Court  would  have 

to  inquire  into  the  contract  and  into  the  law  of  the  country  under 

which  it  was  made ;  and  the  difficulties  with  respect  to  the  United 

States  of  America  is  very  great,  for,  though  the  decisions  of  their 

Supreme  Court  may,  generally  speaking,  be  binding,  yet  the 

laws  of  their  different  states  vary  in  their  application  of  maritime 

law  as  well  as  in  their  municipal  regulations;   and  the  cases 

cited  show  that  this  is  so  as  to  proceedings  i^ainst  ship  ahd 

freight  on  account  of  wages  and  advances.      We  know  quite 

well  that  this  Court  had  no  jurisdiction  as  to  masters'  wages, 

but  it  is  by  no  means  so  clear  what  were  the  rights  which  a 

master  might  have  had  in  a  Court  of  Equity  against  ship,  cargo 

and  freight    The  facts  of  the  case,  as  stated  in  the  pleadings,  Facti  of  th« 

are  few  and  simple.     Morgan  is  a  subject  of  the  United  States. 

He  shipped  on  board  an  American  ship  at  San  Francisco  as 

second  mate.     By  the  successive  deaths  of  the  first  mate  and 

master  he  became  in  possession  of  the  ship  as  master.     As  first 

and  second  mate,  and  also  as  master,  he  now  proceeds  against 

the  freight ;  wages  have  been  tendered  up  to  the  time  when  he 

became  master,  and  issue  is  taken  as  to  the  right  of  lien  on 

freight.     I  have  very  serious  doubts  whether  the  question  as 

to   the  law  of  the   United   States   is  the   true   question,  and 

whether  I  am  called  upon  to  give  any  opinion  upon  that  law. 

Turning  then  to  the  law  ordinarily  administered  in  this  Court: —  As  matter,  bit 
Morgan  is  before  the  Court  as  a  foreigner  and  as  master  of  a  p^d«*on"the^" 
vessel.     We  all  know  that  as  master  he  could  not  by  the  old  Merchant 
maritime  law  have  sued  for  wages  in  the  Admiralty  Court  at  all ;      W'Sf 
a  master  had  no  locus  standi  here  till  the  Legislature  gave  him, 
first,  a  remedy  in  the  case  of  insolvent  or  bankrupt  owners; 
and  secondly,  by  the  Merchant  Shipping  Act,  put  him  in  the 
same  position  as  any  seaman.     If  a  foreign  master  can  now  sue 
in  this  Court,  he  is  entitled  to  proceed  against  the  freight  like 
other  seamen.     How,  then,  stood  the  case  as  to  foreign  seamen  pog^^og  ^f 
previously  to  the  statute?  In  the  Golubchick  the  question  was  fully  foreign  aeamen 
considered, and  I  there  laid  down  a  rule  that  notice  should  be  given  chraVshipping 
to  the  consul  of  the  state  to  which  the  vessel  belonged — not  bind-  ^^t. 
ing  myself,  however,  to  act  in  accordance  with  the  views  the  con- 
sul might  entertain;  but  I  was  anxious  that  the  Court  might 
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know  what  objectioiu;  were  taken  to  the  exercise  of  its  juris- 
dictioDy  and  be  placed  in  a  position  to  act  according  to  the  justice 
of  the  case.  I  adopted  that  course  of  proceeding  on  very 
mature  consideration,  and  I  will  state  why  I  did  not  in  such 
cases  so  precisely  follow  Lord  Stowell's  practice  as  I  have  made 
a  point  of  doing  in  others.  With  regard  to  applying  the  powers 
of  the  Court  of  Admiralty  to  foreigners  at  all,  Lord  Stowell 
always  stood  in  awe  of  a  prohibition,  and  therefore,  as  I  think, 
was  too  abstinent  in  taking  any  step  which  might,  by  possibility, 
expose  him  to  such  interference.  As  I  have  said,  I  do  not  con- 
sider the  representation  of  the  foreign  consul  absolutely  binding. 
Cases  of  great  hardship  might  occur  where  a  vessel  was  sold 
under  decree  of  the  Court,  and  neither  master  nor  mariners  left 
with  any  means  of  subsistence.  Upon  the  present  occasion  I 
know  that  notice  to  the  American  consul  has  been  given,  and,  as 
he  has  not  interfered,  I  consider  that  I  have  his  indirect  sanction. 
If  any  representation  had  been  made  that  the  administration  of 
the  law  of  this  Court  would  interfere  with  the  particular  law  of 
the  country  to  which  the  vessel  and  master  beloi^,  it  might  be 
another  matter. 


It  10  no  hin- 
drance to  the 
■uit  that  the 
Plaintiff  is 
master  of  a 
foreign  ship. 
This  is  a  ques- 
tion of  remedy, 
not  contract, 
and  must  follow 
the  law  of  the 
forum  in  which 
it  is  sought ; 


Morgan's  character  as  foreigner  being  then  no  hindrance  to 
his  suit,  the  next  question  is,  whether  the  law  of  the  United 
States  is  applicable?  It  may  be,  for  if  I  am  to  construe 
a  contract,  its  meaning  and  extent  must  doubtless  be  go- 
verned by  the  lex  loci  contractus ;  but  does  this  question  turn  on 
the  meaning  of  a  contract  ?  The  Court  has  no  contract  before  it ; 
I  have  no  means  of  knowing  whether  the  contract  contained  any 
special  agreement  or  any  stipulation  intended  to  protect  the 
owners  against  the  jurisdiction  of  foreign  tribunals.  I  am  bound 
to  take  it  as  an  ordinary  maritime  contract,  Morgan  succeeding 
as  hceres  necessarius  to  the  original  master.  It  was  very  inge- 
niously contended  that  the  law  of  the  United  States  formed 
part  of  the  contract ;  but  I  cannot  think  so :  the  proceeding 
originated  in  this  country;  it  is  a  question  of  remedy,  not  of 
contract  at  all.  Now  the  law  as  to  contract  and  remedy  was 
settled  by  Don  v.  Lippmann,  to  the  effect  that  the  remedy  must 
be  according  to  the  law  of  the  foram  in  which  it  is  sought.  1 
need  not  say  that  I  should  be  bound  by  a  rule  so  laid  down  by 
the  House  of  Lords,  even  if  I  doubted  its  soundness;  but  I 
entirely  concur  in  the  principle  there  laid  down*  It  would  be 
pedantry  to  refer  now  to  the  authorities  there  quoted;  Lord 
Brougham's  judgment  contains  them  all.  Now  in  this  case  the 
legality  of  the  arrest  of  the  freight  is  the  whole  matter  in  dispute. 
Then  comes  the  important  question,  whether  the  lex  fori  in  the 
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present  case  is  to  be  the  general  maritime  law  as  formerly  used        1868. 
in  this  Court,  or  that  law  as  modified  and  extended  .  by  statute  ?      ^^^^  ^' 


If  the  old  law  is  to  govern,  it  entirely  puts  an  end  to  the  master's  "^^^  law  thc°^ 
case.     But  what  is  there  to  prevent  the  application  of  the  Mer-  Merchant 
chant  Shipping  Act,    1854,  the   191st  section  of  which  gives  i854n8^ppli- 
the  master  the  same  rights  and  remedies  for  the  recovery  of  ca^l®  ^  the 
his  wages  as  seamen   have?    The  construction  put  upon  the 
296th   section  of  the  Act  in  cases  of  collision,  where  foreign 
vessels  on  the  high  seas  are  concerned,  cannot  bind  it  in  the 
present  case  (a).     In  cases  of  collision  the  Court  has  held  that  a 
British  statute  could  not  regulate  the  conduct  of  foreigners  on 
the  high  seas.     No  doubt  similar  questions  may  arise  in  the 
application  of  the  statute  as  have  occurred  with  regard  to  pilot- 
age under  former  Acts.    The  general  rule,  however,  has  been,  that  A  statute  gcne- 
where  vessels  are  within  British  waters,  a  statute,  general  in  terms  and  intended  ^ 
and  intended  for  the  protection  of  navigation,  would  apply  to  ^?^  ^^^  protec- 
fbreigners,  as  in  the  case  of  statutory  obligations  to  take  pilots  tion,  extends 
on  board  under  certain  circumstances.     As  to  Dr.  Phillimore's  Jes^^b  wthin 
remarks  on  the   191st  section,  the  words  of  that  section  are  British  waters, 
undoubtedly  broad  enough  to  cover  the  case  of  foreign  masters. 
''Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the  See  17  &  18 
same  rights,  liens  and  remedies  for  the  recovery  of  his  wages  g/igi^'      ' 
which  by  this  Act  or,  by  any  law  or  custom,  any  seaman  not  being 
a  master,  has  for  the  recovery  of  his  wages.*'     But  it  is  said, 
that  the  109th  section  of  the  Act  restrains  the  application  of 
a.  191  to  certain  classes  of  vessels  there  named.    The  language  The  language 
there  used,  however,  is  affirmative,  stating  the  cases  to  which  a^JinJative 
the  third  part  of  the  Act  shall  extend;  there  are  no  negative  oniy^andisnnt 
words  which  tend  to  show  that  the   Court  should  not  apply  |^  exchisWe.^ 
section  191   to  foreign  masters  and  seamen.     As  there  are  no 
such  words,  is  it  consistent  with  justice  that  the  Court  should 
hold  its  hand  in  all  these  matters,  and  say,  that  as  to  foreign 
masters  it  will  impose  a  restriction  not  found  in  the  statute? 
I  think  I  am  bound  to  apply  the  remedy  given  by  tlie  statute. 
If  I  thought  it  my  duty  to  go  into  the  kx  loci  pontrcxtuSf  I  cer- 
tainly could  come  to  no  conclusion  one  way  or  the  other  about 
it  on  the  evidence  now  before  me ;  but  I  think  I  am  bound  to 
apply  the  general  law  of  this  Court  as  it  at  present  exists,  to  Protest  over- 
overrule  this  protest  with  costs  and  allow  the  case  to  proceed.       ^^  "^^^ 

Bathurstf  proctor  for  the  owners. 

Clarison  for  the  master.    ^ 

(a)  See  Zollvereinf  ante,  p.  96 ;  Cope  r.  Doherty^  4  K.  &  J.  367* 
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THE  HELEN  AND  GEORGE,-Cowwbll,  Ma»ter. 
Salvage — Agreement — Onus  ProbandL 

A  lalTsge  agreemeot  will  be  upheld,  unless  proved  to  be  very  exorbitant,  or  to 
have  been  obtained  by  compulsion  or  fraud. 

THIS  was  an  action  of  salvage  brought  by  the  master^  owners 
and  crew  of  the  lugger  Argo,  against  the  schooner  Helen 
and  George,  her  cargo  and  freight. 

The  service  rendered  was  assisting  the  schooner  into  Brid- 
lington Harbour,  on  the  1st  of  February,  1868.  A  gale  was 
blowing  from  the  N.N.E.,  with  snow  squalls  and  a  heavy 
sea  running;  several  vessels  were  driving  with  both  anchors 
down,  and  others  slipping  irom  their  anchors.  The  schooner 
was  anchored  on  the  edge  of  the  Smethwick  Sand,  with  one 
anchor  down  and  thirty-five  fathoms  of  chain,  about  three  miles 
distant  from  the  harbour.  The  salvors,  nine  in  number,  put  out 
in  their  lugger  or  coble  to  assist  vessels  in  distress,  and  observing 
the  schooner  in  a  dangerous  position  and  pitching  gunwales 
under,  came  alongside  and  succeeded  in  putting  four  men  on 
board.  They  found  the  schooner's  handspikes  and  part  of  her 
running  gear  washed  overboard,  and  the  master  disabled  with  a 
broken  collar-bone.  They  negotiated  with  the  master,  who 
wanted  the  schooner  to  be  taken  into  the  harbour ;  and  he  finally 
wrote  out  and  signed  the  following  agreement: — 

"  Bridlington,  February  Ist,  1868. 
•''  This  is  to  certify  that  I,  James  Connell,  master  of  the 
schooner  Helen  and  George,  of  Leith,  have  this  day  agreed  with 
Charles  Wright  and  others  to  assist  in  taking  the  Helen  and 
George  into  Bridlington  Harbour  for  the  sum  of  80/.  Obliged 
to  slip  anchor  and  chain,  and  other  gear  being  washed*off  the 
decks.  James  Connbll,  Master. 

Charles  Wright. 
William  Milbs/' 

The  salvors  then  slipped  the  schooner's  chain  and  made  sail, 
and  with  some  skill  succeeded  in  bringing  her  safe  into  the 
harbour. 
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Oq  the  part  of  the  owners  the  salvage  serrice  was  denied.    It       1868. 

was  alleged  that  Uie  ship  was  riding  safely,  and  that  the  only  ^"^  ^^' — 

reason  for  taking  her  into  harbour  was  to  obtain  surgical  assist- 
ance for  the  master ;  that  the  salvors  refused  to  go  on  shore  and 
bring  off  a  surgeon,  and  that  they  extorted  the  agreement  from 
the  master  when  he  was  suffering  great  physical  pain.    The      ^ 
value  of  ship,  cargo  and  freight  was  559/. 

Jenner  for  the  salvors. 

The  Admiralty  Advocate  and  Deane,  Q.C.,  for  the  owners. 

Dr.  Lushington  : — This  case  turns  upon  the  effect  of  the 
agreement,  which  was  certainly  made  by  the  master.  It  was 
truly  contended  by  Dr.  Jenner  that  such  agreements  will  gene- 
rally be  enforced  by  the  Court.  The  principle  on  which  the 
Court  acts  is,  that  if  satisfied  that  an  agreement  has  been  made, 
it  will  carry  it  into  effect  unless  totally  contrary  to  justice  and  A  lalvage 
the  equity  of  the  case ;  but  the  owner  of  the  ship,  against  whom  bfuphdd,  un- 
the  agreement  is  attempted  to  be  enforced,  may  show  that  it  ^«"  proved  to 

.  ,       ,      .       ,       m«  t  .1    X         A       be  exorbitant 

was  improperly  obtamed.     The  owner  may  contend  that,  under  or  to  bave  been 
the  circumstances,  the  sum  of  money  was  grossly  exorbitant;  ^^***°^^j,y 
and,  a  fortiori^  if  he  can  show  that  the  agreement  was  obtained  fraud.    • 
by  fraud  or  compulsion,  no  Court  would  hold  it  to  be  binding. 
But  when  the  execution  of  such  an  instrument  is  once  proved,  it 
is  primd  facie  binding,  and  the  burden  of  proof  falls  on  those 
who  dispute  the  validity  of  the  instrument. 

The  owners  in  the  present  case  say,  first,  that  there  was  no  The  agreement 
necessity  for  salvage  assistance  at  all,  and  that  the  agreement  is  "^  ****'  *'"** 
inequitable.  But  how  stands  the  case  on  the  whole  of  the 
evidence?  The  period  of  the  year,  the  1st  of  February,  is  as 
dangerous  for  navigation  as  any  part  of  the  twelve  months ;  a 
heavy  gale  was  blowing ;  the  ship  was  in  the  notoriously  dan- 
gerous neighbourhood  of  Bridlington  Bay ;  several  ships  were 
dragging  their  anchors.  Then  the  schooner  had  lost  her  hand- 
spikes ;  but,  says  the  master,  he  would  have  done  very  well  if 
handspikes  had  been  brought  out  to  him.  This  may  be  so,  but 
in  such  weather  it  was  no  light  matter  to  go  on  shore  and  fetch 
handspikes  off,  and  she  clearly  could  not  weigh  anchor  without 
them.  Without  saying  that  these  facts  entirely  justify  the  sum 
of  money  agreed  upon,  I  cannot  say  that  the  vessel  was  not  in 
need  of  assistance,  or  that  the  bargain  was  so  exorbitant  as  to 
warrant  the  Court  in  interfering  with  it. 
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1858.  The  owners  say,  secondly,  tliat  the  master,  who  had  broken 

^^^^'       his  collar-bone,  was  in  a  state  of  great  physical  suffering,  and 

that  the  agreement  was  extcHted  by  the  alleged  salvors  refusing 

nor  proved  to     to  take  him  on  shore  or  to  go  and  bring  a  doctor  off.    This 

daW  CTuvted.'    ^^S^^  be  to  the  purpose  if  established,  but  how  does  the  evidence 

stand  ?  It  is  very  important  to  the  due  administration  of  justice 
to  bear  in  mind  on  whom  the  burthen  of  proof  faUs.  The  wit- 
nesses on  the  part  of  the  owners  have  sworn  one  way,  and  are 
directly  contradicted  by  the  salvors;  the  burthen  of  proof  is  on 
the  former,  and  I  do  not  consider  that  they  have  discharged  it 
It  was  argued  that  greater  credence  is  due  to  them  because  the 
master  must  have  been  in  need  of  surgical  aid.  But  the  pro- 
position that  the  boatmen  should  go  on  shore  and  bring  off  a 
surgeon  was  not  very  reasonable  or  very  Ukely  to  have  been 
made.  The  vessel,  in  fact,  was  taken  into  the  harbour  under 
the  agreement,  so  we  come  back  to  the  question  of  excess.  As 
A^eement        I  h^ve  said,  I  am  not  disposed  to  upset  the  agreement  on  that 

proaouDced  for.  »  •  o 

ground.     I  pronounce  for  the  agreement. 
Dyke,  proctor  for  the  salvors. 
StoheSy  proctor  for  the  owners. 


fn  ti)e  9ribf  Council. 

Prwen/— The  Right  Hon.  Dr.  Lushington. 

The  Right  Hon.  T.  Pbmberton  Lbioh. 
The  Right  Hon.  Sir  Lawrence  Psel. 
The  Right  Hon.  Sir  John  Coleridge. 
The  Right  Hon.  Sir  Crbsswell  Ceesswbll. 

THE  INCA. 

Salvage— Maximum  of  Remuneration, 

A  moietj  of  the  property  saved,  with  costs,  is  the  maximum  of  remuneratioa  that 
can  be  allowed  to  salvors ;  and  this  rule  applies  to  Vice- Admiralty  Courts 
abroad. 

Semble,  The  same  rule  does  not  obtain  in  derelict. 

June  24.       fTlHIS  was  a  cause  of  salvage,  on  appeal  from  the  Vice-Admi- 
J-     ralty  Court  of  the  Bahamas. 

Addams,  Q.C.;  and  Spinks  for  the  Appellants. 
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The  Queen's  Advocate  and  Kingdom  for  the  Respondents.  1868. 

June  24. 


Right  Hon.  Dr.  Lushington,  deliTering  the  judgment  of  Judgment, 
the  Court: — It  will  not  be  necessary  to  enter  into  any  minute 
examination  of  the  circumstances  of  this  case,  because  it  is  ad- 
mitted on  all  bands  that  a  most  meritorious  service  has  been 
performed  by  the  salvors.    The  service  involved  considerable 
risk  of  life  to  the  salvors,  and  unless  it  had  been  effectuaUy  per- 
formed, the  whole  of  the  property  saved  would  undoubtedly  have 
been  lost.     The  sole  question  therefore  is,  what  is  the  amount  of  The  amount  of 
remuneration,  which,  under  circumstances  like  these,  ought  to  be  the  only  ques- 
allowed  to  the  salvors  ?  ******* 

The  decree  of  the  Vice-Admiralty  Court  is  to  the  following  Decree  of  the 
effect: — "  The  salvors  to  be  paid  in  kind  at  the  rate  of  sixty-six 
per  cent,  on  the  dry,  and  seventy-six  on  the  wet  cotton,  and 
seventy  per  cent,  on  the  net  sales  of  the  materials  and  stores. 
The  wharfage,  storeage  and  labour  hire  to  be  borne  by  eacl\ 
party,  in  proportion  to  their  respective  interests.  The  costs  to  be 
paid  by  the  owners." 

The  question  then  assumes  this  shape  only,  whether  the  decree 
of  the  Court  below  is  in  conformity  with  the  rules  which  have 
governed  the  Courts  in  this  country ;  and,  if  not,  whether  there 
are  any  particular  circumstances,  which  ought  to  induce  their 
Lordships  to  come  to  the  conclusion  that  an  exception  should  be 
allowed  in  this  case. 

Now,  as  to  the  general  rule,  we  apprehend  that  little  doubt  can  Therulcisthat 
be  entertained,  for  we  find  Lord  Stowell,  in  the  case  of  pEspi-  property  saved 
ranee {a)y  expressing  himself  in  these  words:  "  In  no  instance  "themaxi- 

\  \      r^  mum  of  sal- 

(except  where  the  Crown  alone  has  been  concerned,  and  where  vage  remune- 

no  claim  has  been  given  for  a  private  owner)  has  more  than  one-  "^'*^°* 

half  been  decreed  by  way  of  salvage."     And  in  a  subsequent 

case  (though  it  occurred  a  good  many  years  afler),  he  adhered 

to  the  same  rule.     He  said  in  the  case  of  the  Frances  Mary  (6), 

''  The  fund  is  unfortunately  small,  but  it  is  a  case  of  extraordi* 

nary  merit,  and  the  Court  should  be  liberal— I  incline  to  decree 

360/.,  and  if  an  instance  can  be  produced,  in  which  in  a  case  of 

this  description  the  Court  has  exceeded  a  moiety,  I  will  allow 

the  sum  I  have  mentioned ;  but  if  not,  I  shall  direct  a  moiety  to 

be  paid  to  the  salvors."    Then  there  comes  this  note,  ''  On  the 

18th  of  May  a  moiety  was  decreed  to  the  salvors,  their  expenses 

being  first  paid  out  of  the  other  moiety." 

(a)  1  Dod.  49.  (b)  2  Hagg.  90. 
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1858.  It  appears,  therefore,  to  be  perfectly  clear,  that  after  an  exami- 

—    "*     —  nation  of  the  previous  cases  no  instance  could  be  found  in  which 


the  salvors  had  had  decreed  to  them  a  sum  exceeding  a  moiety 
of  the  proceeds. 

Her  Majesty's  Advocate  cited  several  cases,  but  they  were  all 
of  them  cases  of  derelict^  which  have  always  been  considered,  in 
the  Court  of  Admiralty  especially,  as  distinguished  in  principle 
from  cases  of  ordinary  salvage ;  because  in  cases  of  derelict*(as 
the  word  itself  necessarily  imports),  the  property  has  altogether 
been  abandoned  by  the  owners,  or  which  is  the  same  thing,  by 
the  master  and  crew  who  represent  them,  and  that  ''  sine  spe 
recuperandi." 

But  even  in  those  cases  which  have  been  cited  to  the  Court, 
their  Lordships  find,  on  examining  them,  that  they  were  all  of 
such  a  stringent  and  peculiar  character,  that  they  cannot  operate 
*as  a  guide  in  the  determination  of  this  case.  In  one  of  those 
cases  (a),  no  less  than  five  weeks  had  been  employed,  and  great 
risk  of  life  incurred ;  and  in  another  (6),  a  vessel  and  crew  were 
hired  for  the  service,  and  the  service  occupied  several  months  in 
its  performance. 

And  there  are  Then  if  the  decree  of  the  Court  below  be  not  in  conformity 
reasons  for  de-  ^'^^  ^^^  ^^y  which  has  been  established  in  the  Court  of  Admi- 
parting  from      ralty,  and  which  has  been  supported  by  their  Lordships  in  this 

Court,  the  question  is,  whether  the  reasons  assigned  by  the 
learned  Judge  of  the  Vice-Admiralty  Court  are  sufficient  to 
induce  us  to  say  that  he  was  justified  in  adopting  a  different 
rule?  , 

The  statement  of  the  learned  Judge  is  this : — *'  It  has  been 
considered  by  myself,  and  I  believe  by  the  previous  Judges  of  the 
Vice-Admiralty  Court  of  this  Colony,  that  the  circumstances 
under  which  property  is  saved  here  are  so  widely  different  from 
those  under  which  they  are  saved  about ^the  coasts  of  Great  Bri- 
tain, that  the  amount  of  salvage  remuneration  awarded  by  the 
Court  of  Admiralty  in  England  would  be  quite  inadequate  to 
remunerate  the  wreckera  of  the  Bahamas.  The  difference  con- 
sists in  this  : — In  England  property  is,  in  every  instance,  saved 
by  vessels  in  the  prosecution  of  some  other  business ;  whatever 
salvage  remuneration  therefore  may  be  decreed  to  them  is,  de- 

(a)  Reliance,  2  Hagg.  90.  (()  Jubilee,  3  Hagg.  48. 
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ducting  perhaps  some  loss  for  detention^  clear  gain.     Not  so        1868. 
with  the  Bahamas  wreckers."  '^'"'^  ^^ 

Now  it  must  be  observed  that  here  the  learned  Judge  of  the 
Court  of  Vice-Admiralty  has  made  a  statement  with  reference  to 
the  mode  in  which  salvage  is  usually  performed  in  tliis  country^ 
which  is  not  quite  consistent  with  the  fact  It  is  not  true  that 
in  every  instance  of  salvage  service  here  the  property  is  saved 
by  vessels  in  prosecution  of  some  other  business ;  on  the  con- 
trary,  along  the  greater  part  of  the  coast  of  this  country  there 
are  persons  employed  exclusively  in  rendering  salvage  services, 
who  build  vessels  peculiarly  fitted  and  appropriated  to  that  ser- 
vice, and  who  go  out  for  the  sole  and  express  purpose  of  rescuing 
vessels  in  distress.  And  as  for  the  difficulties  and  dangers  at- 
tending the  particular  locality,  we  think  it  can  hardly  be  said 
that  there  is  much  greater  danger  or  much  greater  difficulty  in 
salving  vessels  at  the  Bahamas,  fearful  as  the  difficulty  may  be, 
than  there  is  in  salving  vessels  on  the  coast  of  this  country, 
more  particularly  on  the  northern  and  eastern  coasts,  and  the 
sands  adjacent  to  them. 

Their  Lordships  are  therefore  of  opinion,  that  the  circum- 
stances stated  are  not  sufficient  to  sanction  any  deviation  from 
that  which  has  been  hitherto  the  uniform  practice  of  the  Courts 
of  this  country ;  and,  therefore,  reluctant  as  they  are  to  interfere 
with  the  decree  of  a  Vice- Admiralty  Court  in  what  is,  generally 
speaking,  a  matter  of  discretion,  they  feel  themselves  under  the 
necessity  of  varying  the  decree  on  the  present  occasion. 

It  must  be  remembered  that,  if  too  large  a  rate  of  salvage  is 
decreed,  other  evils  may  result  from  such  a  practice.  I  fear  that 
there  would  often  be  a  disinclination  on  the  part  of  the  masters 
of  vessels  to  accept  the  assistance  of  salvors,  even  in  a  case  of 
danger  to  life,  if  the  cost  of  salvage  service  was  likely  to  be  very 
great. 

Their  Lordships  further  think  it  would  be  dangerous  for  any 
Vice- Admiralty  Court  entirely  to  release  itself  from  adhering  to 
the  rules  laid  down  by  their  Lordships  in  this  Court  and  by  the 
Court  of  Admiralty. 

Therefore  the  decree  their  Lordships  will  make,  or  rather  the  The  salvors  to 
variation  in  the  decree,  will  be,  that  they  will  allow  fifty  per  cent.  onh"7r^c^e^eds 
of  the  value  instead  of  the  proportions  awarded  by  the  Court  >Q<^  ^^eir  costs 
below ;  in  other  respects  the  decree  will  stand,  the  salvors  re-  below. 

0.  DD 
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1^^-       oeiyiog  their  costs  in  the  Court  below.    With  respect  to  the  costs 
of  this  appeal,  their  Lordships  are  of  opinion  that  no  costs  dhoiild 


No  co«ts  of  the  i^  giyg^  ^^  either  side. 

Hoihery,  proctor  for  the  AppeDanta. 
CUarhson  for  the  Respondents. 


in  tj^r  9nbp  Comtril. 

Pr€se^t — ^The  Right  Hon.  Lord  KmosDOWif. 
The  Right  Hon.  Sir  Edward  Rtan. 
The  Right  Hon.  Sir  Cbesswsll  Cresswbli.. 
The  Right  Hon.  Sir  John  T.  Cols&idob. 

THE  FYENOORD,  Rolfb,  Master, 

Collision  ts  British  JRiver  —  Fortijfn  Steamship  —  Custom 
emanating  from  Statute  17  ^  18  Fie/,  c.  104^  f.  iSH— Costs 
ofAppeaL 

Section  297  of  the  Merchant  Shipping  Act,  1854,  prescribes  that  "  ETery  steam- 
ship, wheu  navigatiog  any  narrow  channel,  shall,  whenever  it  is  saSt  and 
practicable,  keep  to  that  side  of  the  fiurwi^  or  mid*chaunel  whio^  liea  on  the 
starboard  side  of  such  steamship."  This  section  may  {sembU)  be  controlled  by 
section  291,  so  as  not  to  apply  to  a  foreign  steamship :  but  a  caafomtaj  coiirse 
of  navigation  for  all  steamships  on  the  river  Thames  will  be  presumed  to 
have  enwnated  from  sccC  297,  which  ooorse  eveiy  foreign  steamship  ia  bound 
to  know  and  obey. 

The  mere  convenience  of  the  foreign  steamship,  or  of  Custom-house  officers  in 
the  performance  of  their  duty,  will  not  justify  a  departure  from  sych  customary 
oouneof  navigation. 

A  steamship  on  her  wrong  side  of  the  river,  meeting  another  vessel,  justified  nailer 
die  circumstances  in  porting  to  recover  her  proper  side. 

Where  in  a  cause  of  collision  the  Appellant  was  found  in  the  Court  btlow  solely 
to  blame  and  condemned  in  the  whole  damage,  and  the  Court  of  Appeal 
found  both  parties  to  blame,  and  divided  the  damage^  ooets  of  appeal  given. 

July  1.  nnHIS  was  an  appeal  from  the  High  Court  of  AdoiiraUy  in  a 
-^  cause  of  collision  brought  by  the  trustees  of  the  Thames 
SteaiQ  Towing  Company,  the  ownm*s  of  the  steam^ug  Samson, 
against  the  steamship  Fyenoord  and  her  owners,  the  Nether- 
lands Steamboat  Company  of  Rotterdam,  intervening.  The  col^ 
lision  took  place  about  4  a.m.,  of  the  14th  September,  18S7,  in 
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the  river  Thames  offGravesend.  The  Samson  had  been  coaling  1866. 
on  the  inside  of  the  Magnet,  the  highest  of  a  line  of  coaihulks  ^^y^^ 
moored  on  the  south  side  of  the  river,  and  was  steaming  slowly 
out  across  the  bows  of  the  Magnet  under  her  port  helm,  when 
she  observed  the  Fyenoord  coming  up  at  speed  along  the  coal- 
hulks  at  a  distance  of  200  or  300  yards  only.  The  master  of  the 
Samson  perceiving  that  if  he  backed  astern  he  would  be  driven 
by  the  ebb  tide  foul  of  the  Magnet,  put  on  at  full  speed  to  cross 
the  bows  of  the  Fyenoord,  porting  his  helm  at  the  same  time ; 
but  the  Fyenoord  porting  ran  into  the  starboard  quarter  of  the 
Samson,  sinking  her  immediately.  The  Samson  also  pleaded 
that  the  line  of  coaihulks  intercepted  the  view  of  the  Fyenoord 
and  prevented  her  from  being  seen  until  the  Samson  had  crossed 
the  bows  of  the  Magnet.  The  Fyenoord  alleged  the  blame  of 
the  collision  was  with  the  Samson  for  an  insufficient  look-out 
and  rashly  steaming  across  the  Fyenoord*s  track ;  and  defended 
being  to  the  south  of  mid-channel  on  the  ground  that  the  297th 
section  of  the  Merchant  Shipping  Act,  1854,  did  not  apply  to 
foreign  steamships,  and  that  if  it  did  the  Fyenoord  was  justified 
in  departing  from  the  rule  in  order  to  take  the  Custom-house 
officers  on  board,  according  to  the  custom  of  the  river.  The 
Court  below  held  the  Fyenoord  solely  to  blame.  From  this 
judgment  the  owners  appealed. 

Addams,  Q.C.,  and  Ihciss,  Q.C.,  for  the  Appellants. 

A  foreign  vessel  is  not  bound  by  the  297  th  section  of  the  Mer* 
cfaant  Shipping  Act,  1854.  The  general  words  of  that  section, 
**  Every  steamship,  &c.,'*  are  controlled  by  Jthe  application  clause 
of  Part  IV.  of  the  Act,  s.  291 :  "  The  fourth  part  of  this  Act 
shall  apply  to  all  British  ships;  and  all  foreign  steamships,  carry- 
ing passengers  between  places  in  the  United  Kingdom,  shall  be 
subject  to  ail  the  provisions  contained  in  the  fourth  part  of  this 
Act,  and  likewise  to  the  same  provisions  with  respect  to  the  cer- 
tificates of  the  masters  and  mates  thereof  to  which  British  steam- 
ships are  subject"  There  cannot  be  a  stronger  example  of  the 
maxim  "  Expressio  unius  exclusio  aiterius;"  the  maxim  applies 
with  twofold  force.  In  Cope  v.  Doherty{a\  Wood,  V.  C, 
in  deciding  thjit  Part  IX.  of  the  Act  was  not  applicable  to 
foreign  vessels,  referred  to  the  application  clause  of  Part  IV., 
and  observed,  **  Taking  the  whole  of  that  clause  together,  the 
wording  is  rather  favourable  to  the  contention  that  foreign  ships 
are  not  intended,  except  where  specifically  adverted  to."    What- 

(a)  4  K.  &  J.  381. 

dd2 
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1858.        ever  the  interpretation  of  the  statute,  the  Fyenoord  was  justified 
'^^^  '       in  following  the  custom  of  the  river  in  proceeding  rather  to  the 
south  of  mid-channel  for  the  purpose  of  taking  up  the  Custom- 
house officers. 

Deane,  Q.C,  and  Vernon  Lushingtan  for  the  Samson. 

The  297th  section  applies  to  foreign  steamships,  and  is  not 
limited  by  the  291st.      The  terms   of  the  29 1st   section   are 
affirmative  only,  and  where  the  Act  intends  to  exclude  it  uses 
excluding  words,  as  in  sects.  4,  215.    The  191st  section,  which 
belongs  to  Part  III.  of  the  Act,  where  there  is  an  application 
clause  of  limited  affirmation  like  the  present,  has  been  held  to 
include   the  case  of  a  foreign  master  (Miiford)  (a).      If  the 
297th  section  can  admit  of  our  interpretation,  public  policy 
clearly  requires  that  it  should  prevail.     Many  examples  from 
other  statutes  may  be  found,  in  which  general  words  include 
foreigners.    Thus  the  owners  of  foreign  vessels  within  the  juris- 
diction have  always  been  held  intitled  to  the  exemption  for  acts 
of  a  licensed  pilot  given  by  6  Geo.  4,  c.  125,  s.  53 ;  and  foreign 
authors,  publishing  in  this  country,  are  intitled  to  benefit  of 
copyright   under   8 'Anne,  c.  19 ;  Jefferys  y.  Boosie(jb).    The 
observation  of  Wood,  V.  C,  in   Cope  v.   Doherty^  as   to  the 
extent  of  the  application  of  Part  IV.  of  the  Act,  was  an  obiter 
dictum ;  the  true  ground  of  that  decision  was  that  the  foreign 
vessel  at  the  time  of  the  act  done  was  on  the  high  seas  out  of 
the  jurisdiction  of  English  law;  but  here  the  collision  took  place 
in  the  Thames.     The  doctrine  of  reciprocity  alluded  to  in  that 
judgment  is  really  in  our  favour ;  it  amounts  to  this,  that  one 
law  should  govern  both  parties  in  similar  circumstances  (c).   But 
even  if  the  limited  construction  of  sect.  297  must  prevail,  the 
Court  will  presume  the  statute  to  have  been  generally  obeyed  by 
British  steamships,  and  this  being  a  British  river  will  thence  infer 
that  a  customary  course  of  navigation  for  all  steamships  has  been 
established,  which  the  foreign  steamship  was  bound  to  know  and 
obey.     This  conclusion  is  not  unjust  to  the  foreigner,  who  is  be- 
nefited by  a  consistent  rule  of  navigation  being  observed,  and  is 
necessary  for  the  security  of  life  and  property  on  the  river.    The 
custom  relied  upon  by  the  other  side  is  not  sufficiently  proved, 
and  is  bad  in  law,  being  contrary  to  public  policy. 

Addams,  Q.C.,  in  reply. 

The  Right  Hon.  Sir  C.  Crbsswell  : — ^Their  Lordships  have 

(a)  Ante,  p.  362.  {b)  4  H.  of  L.  C.  815. 

(c)  See  Santa  Cruz,  I  C.  R.  49  ;  ZoUcerein,  ante«  p.  96. 
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considered  the  case  presented  to  the  Court  below,  the  judgment       1858. 
there  given  and  the  arguments  adduced  before  themselves,  and        ^*^^  ' 
do  not  find  any  difficulty  in  coming  to  a  conclusion  on  the 
matter. 

The  first  question  is  as  to  the  conduct  of  the  Fyenoord.  It 
has  been  contended  on  behalf  of  the  Respondents,  that  the 
Fyenoord  was  bound  by  the  statute  to  keep  towards  the  north 
shore.     We  think  it  unnecessary  to  give  any  opinion  upon  that  ®®*^*'°"  ^9^ 

J        <^  J     r  r  Qiay  not  be 

pointy  because,  even  sirpposing  that  the  statute  does  not  apply  binding  on  a 
to  foreign  vessels,  we  must  presume  that  a  customary  course  of  gMp,^uVth™" 
navigation  has  emanated  from  the  statute,  and  that  this  was  Court  will  pre- 
known  to  those  on  board  of  the  Fyenoord.    That  course  bound  tomary  course 
her  to  the  north  side  of  the  river,  but  she  left  that  proper  course  of  navigation 

'  '  »      *  .  to  have  ema- 

and  came  across  to  the  south  side,  partly  for  her  own  convenience,  nated  from  the 
partly  for  that  of  the  Custom-house  officers.     In  so  doing  she  JJ^e^OTcigner 
acted  at  her  own  risk  if  any  ill  consequences  ensued.     We  are,  was  bound  to 
therefore,  of  opinion  that  the  Fyenoord  was  to  blame.  xhe  mere  con-' 

venience  of  the 

Now  as  to  those  on  board  the  Samson,  we  have  as  little  doubt  Custom-house 
that  they  were  also  in  fault     It  appears  that  they  had  been  taking  nf^^^jlJJtJJy^^ 
in  coal  on  the  **  blind'*  side  of  the  hulk,  and  had  thereby  been  hin-  departure  from 
dered  from  seeing  what  was  going  on  in  the  fairway.   We  do  not  course  of*the 
think  that  the  coal-sacks,  said  to  have  been  piled  upon  the  hulk's  navigation  of 

the  river. 

deck,  were  so  high  as  to  have  hindered  them  seeing  if  proper  The  Fyenoord, 
precautions  had  been  taken.     Afterwards,  as  the  Samson  was  ^^erefore,  to  , 
clearing  the  coal-hulk,  she  saw  the  Fyenoord  coming  up.    At  xhe  Samson  to 
first  she  attempted  to  go  astern;  then,  after  apparently  calcu-  Wame also  for 
lating  the  risk  of  backing  on  the  Magnet,  and  of  clearing  the  Unt  look-out. 
bows  of  the  Fyenoord,  her  master  put  on  all  steam  and  rushed 
across  the  track  of  the  Fyenoord.     It  is  said  she  would  still  have 
been  safe  if  the  Fyenoord  had  not  made  a  false  move  in  porting;  The  Fjenoord 
but  their  Lordships  think  that  porting  at  the  time  she  did  was  ^^^  to^e^*^ 
the  proper  thing.     Knowing  that  she  was  too  far  to  the  south-  cover  her  pro- 
ward  she  ported  in  order  to  get  back  to  the  nortliward.     If  the  river. 
master  of  the  Samson  had  abided  by  his  first  intention  and  stayed 
where  he  was,  we  think  the  collision  would  not  have  occurred. 

As  the  fault  of  each  conduced  to  the  loss  sustained  the  damage  Damage  to  be 
must  be  divided.    The  Appellants  to  have  their  costs  of  appeal.    Appellants  to 

have  their  costs 

Clarktonf  proctor  for  the  Fyenoord.  °  *^^* 

Rothery  for  the  Samson. 
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In  t^  9ribf  CottiutI* 

Praien^— The  Rigbt  Hon.  T.  Pembbrton  Leigh. 
The  Right  Hon.  Sir  E.  Ryan. 
The  Right  Hon.  Sir  Cresbwbll  CressweUi. 
The  Right  Hon.  Sir  J.  T.  Coleridge. 

THE  EVANGELISM08. 

Celligion — Fahe  Arrest — Costa  ami  Darmag^. 

A  plaintiff  in  a  cause  of  collision  fiiilingp  to  prove  the  identity  of  the  ship  proceeded 
against,  is  not  liable  for  damages  occasioned  by  the  arrest  of  the  defendaoc's 
ship,  Mnleat  tiM  asrtst  was  mads  maldJkU  or  with  eratm  nigHimiku 

THIS  was  an  action  of  collision  brought  by  the  owners  of  the 
British  brig  Hind  against  the  Greek  brig  Evangelismos. 
The  Evangelismos  was  arrested  on  the  20th  of  October,  1867, 
and  not  being  bailed  continued  under  arrest.  On  the  Ist  of 
March,  1858,  the  learned  Judge  of  the  High  Court  of  Admiralty 
pronounced  that  it  was  not  sufficiently  proved  that  the  Evan- 
gelismos was  the  vessel  which  came  into  collision  with  the  Hind, 
and  dismissed  the  action  with  costs^  Application  was  thereupon 
made  in  chambers  to  the  learned  Judge  to  condemn  the  owners 
of  the  Hind  in  all  damages  occasioned  by  the  arrest ;  but  he 
refused  the  application,  upon  the  ground  that  the  arrest  had  not 
been  made  mala  fide.  From  this  part  of  the  decree  the  owner 
of  the  Evajigelismos  appealed. 

F 

Addams,  Q.C.,  and  Tunss,  Q.C.,  for  the  Appellant. 

The  arrest  was  without  probable  cause,  and  thereby  the  Ap- 
pellant, a  foreigner,  has  sustained  great  damages.  The  power 
of  arrest  is  very  open  to  abuse,  and  requires  to  be  restrained^  by 
penalties  agakist  it  being  maliciously  or  even  rashly  eiBcrdsedv 
It  is  the  practice  of  the  Admiralty  Court  to  give  damages  in  (he 
case  of  a  felse  arrest.    The  Orion  (a),  a  cause  of  collision ;  Ohs- 

(a)  The  following  is  a  report  of  this  subducted,  and  the  ship  released,  hav- 

case  as  extracted  from  the  Registrar's  ing  been  under  arrest  six  days.    The 

book: — The  Orion  was  arrested  at th*  Court  condemned  the  owacn  of  the 

suit  of  the  owners  of  the  Waterloo  in  a  Waterloo  in  costs  and  damages,  caused 

cause  of  damage.     In  a  few  days  it  was  by  the  illegal  arrest  of  the  Ocion^  and 

discovered  that  the  Orion  was  not  the  referred  the  amount  to  the  Registrar 

right  ship,  and  the  action  was  thereupon  and  merchants. 
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gow(a),  a  cause  of  possession,  and  Nautilus  {b),  a  cause  of       1858. 
'  salvage.    So  at  common  law,  an  action  lies  against  the  sheriff  — *^^   '-  — - 
for  a  seizure  of  the  wrong  goods ;  Jarmain  t.  Hooper  {(!)> 

[Their  Lordships  declined  to  consider  prize  cases  of  costs  and 
damages,  as  being  subject  to  very  different  considerations.] 

Deane,  Q.C.|  and  V.  Lushington  for  the  Respondents. 

The  facts  show  that  the  arrest  was  hon&jidei  and  not  tnalicious. 
Proceedings  in  the  Admiralty  Court  being  in  rem,  the  arrest  was 
the  necessary  foundation  of  the  action ;  add,  by  putting  the  laW 
in  motion  under  a  mistake  but  boria  fde,  no  Wrong  is  comii^itted 
for  which  damages  can  be  recovered  ;  executlo  jurii  non  habet 
injtiriam.     The  proper  penalty  for  such  a  mistake  is  to^is,  in 
which  the  plaintiffs  have  been  condemned  ;  and  no  authority  in  the 
Admiralty  Court  can  be  produced  for  giving  damages  for  aii 
improper  arrest  unless  malice  is  proved.   In  the  Gldsgow  and  the 
Nautilus,  where  damages  were  given,  malice  was  proved  and 
formed  the  foundation  of  the  judgments.  The  facts  of  the  Orion 
are  not  fully  stated,  and  the  motion  of  the  defendants  for  damages 
does  not  appear  to  have  been  opposed.  TheCourtof  Admiralty  does 
not  even  always  give  costs  against  an  unsuccessful  plaintiff:  thus 
in  causes  of  collision  by  inevitable  accident,  Ebenezer{d)y  J  tine- 
rttnt{e);  or  where  the  defendant  establishes  a  defence  under  the 
Pilot  Act,  Agricola  (/);  or  in  causes  of  salvage,  where  the  tender, 
though  sufficient,  is  not  so  large  as  to  make  the  refusal  maid  fide, 
William  (g),  Princess  Alice  (h);  or  where  the  point  raised  and 
decided  against  the  plaintiff  is  novel  and  a  proper  point  for  dis- 
cussion,  Maitland  (i),    ffarriot^k).    Lord  Auckland (1).     All 
authority  is  in  favour  of  the  Respondents.     Bentham,  speaking 
of  the  law  of  costs,  says,  *'  Litigation,  though  eventually  it  prove 
groundless, — litigation,  fike  any  other  coarse  of  conduct  of  which 
mischief  is  the  result,  is  not,  therefore,  blameable ;  and  where  it 
is  blameable,  there  is  a  wide  difference  whether  it  is  accompanied 
by  temerity  only,  or  with  consciousness  of  its  own  injustice.   The 
countenance  shown  to  the  parties  by  the  law  ought  to  be  governed, 
and  goremed  uniformly  and  proportionally,  by  these  important 
dSffercnces"  (m).     In  common  law,  where  the  plaintiff  brings  his 

(a)  Ante,  p.  145.  (g)  2  W.  R.  521. 

(b)  Ante,  p.  105.  (A)  6  N.  of  C.  696. 

(c)  7  Scott,  N.  R.  6S3.  (t)  2  Hafg.  253. 

(d)  2  W.  R.  213.  (k)  1  W.  R.  447. 
(0  2  W,  R.  244.  (0  2  W.  R.  305. 
(/)  2  W.  R.  21.  («)  Vol.2,  p.  579. 
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1858.        action  bona  fide  and  fails,  the  defendant  has  no  redress  except 

!LLJ —  costs  (a).     In  Mitchell  v.  Jenkins  (b),  Parke,  J.,  says  as  follows : 

— 'M  have  always  understood,  since  the  case  of  Johnstone  t. 
Sutton,  which  was  decided  long  before  I  was  in  the  profession, 
that  no  point  of  law  was  more  clearly  settled  than  that  in  every 
action  for  a  malicious  prosecution  or  arrest,  the  plaintiff  must 
prove  what  is  averred  in  the  declaration,  viz.,  that  the  prosecu- 
tion or  arrest  was  malicious  and  without  reasonable  or  probable 
cause  :  if  there  be  reasonable  or  probable  cause,  no  malice, 
however  distinctly  proved,  will  make  the  defendant  liable;  but 
when  there  is  no  reasonable  or  probable  cause,  it  is  for  the 
jury  to  infer  malice  from  the  facts  proved."  So  in  Waterer 
V.  Freeman {c)y  it  is  said,  ''But  now  to  the  main  point,  we 
hold,  that  if  a  man  bring  an  action  upon  a  false  surmise  in 
a  proper  Court,  he  cannot  bring  an  action  and  charge  him 
with  it  as  a  fault  directly,  and  ex  diametro,  as  if  the  suit  itself 
were  a  wrongful  act,  for  executiojuris  non  habet  injuriam.  And 
as  all  by  nature  is  good  (so  Saint  Paul  saith)  the  law  is  good  if  a 
man  use  it  lawfully ;  so  the  abuse  of  law  is  the  fault/'  And  the 
same  rule  appears  in  Bird  v.  Line  {d).  In  De  Medina  v.  Grove{e), 
the  Court  held  that  proof  of  malice  was  necessary  in  an  action 
for  issuing  a^.  fa,  indorsed  to  the  full  amount  of  the  judgment 
debt,  when  part  had  been  satisfied  by  payment.  In  Davies  v. 
Jenkins  (/),  Rolfe,  B.,  considering  the  case  of  a  person  being 
wrongfully  sued  and  having  execution  levied  upon  him,  his  name 
being  identical  with  the  real  debtor  of  the  plaintiff,  observed, 
"  The  defendant  so  wrongfully  sued  would  have  iiad  a  good 
defence  to  the  action,  and  have  recovered  his  costs.  If  it  be 
asked  what  further  remedy  he  would  have  had  for  the  incon- 
venience and  trouble  he  has  been  put  to,  the  answer  b,  that  in 
point  of  law,  if  the  proceedings  have  been  adopted  purely  through 
mistake,  though  injury  may  have  resulted  to  him,  it  is  damnum 
absque  injuria,  and  no  action  would  lie.  Every  defendant  against 
whom  an  action  is  unnecessarily  brought  experiences  some  injury 
or  inconvenience  beyond  what  the  costs  will  compensate  him  for.*' 
The  action  of  trespass  against  the  sheriff  is  allowed  on  grounds 
of  public  policy,  as  a  security  against  the  abuse  or  careless  exer- 
cise of  his  great  powers.  Lastly,  the  damages  here  sought  to  be 
recovered  were  caused  by  the  Appellants'  own  laches  in  not 
bailing  their  ship. 

Addams,  Q.C.,  in  reply. 

(a)  Co.  Lift  161  A.,  &  Hargrave's  (e)  Hob.  266. 
note.                                                                  {d)  Comyn's  R.  190. 

(b)  5  B.  &  A.  594.  (e)  10  Q.  B.  168. 

(/)  IIM.  &  W.755. 
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The  Right  Hon.  T.  Pembbrton  Leigh  :— The  Respondents  1858. 
in  this  case  brought  an  action  against  the  Greek  brig  the  Evan-  ^ — ^JLj. — 
gelismoSy  of  which  the  Appellant  is  owner^  for  damage  sustained 
by  the  ship  of  the  Respondents  in  a  collision.  They  failed  to 
establish  their  case,  and  the  action  was  dismissed  with  costs. 
The  Appellants  claimed  not  only  to  have  the  suit  dismissed,  but 
to  have  costs  and  damages  awarded  to  them  for  the  detention  of 
their  ship  while  under  arrest.  That  question  is  now  raised  before 
us  in  appeal,  the  learned  Judge  of  the  Court  below  having  in 
chambers  refused  to  allow  damages. 

It  is  urged  by  the  Appellant  that  damages  ought  to  have  been 
awarded  in  addition  to  costs,  according  to  the  practice  of  the 
Admiralty  Court,  because  the  arrest  was  improper.    On  the  other 
hand  it  is  said  that  the  arrest  of  the  ship  was  the  foundation  of 
the  action,  and  therefore  was  not  an  illegal  or  improper  act. 
Their  Lordships  think  that  there  is  no  reason  in  this  case  for  if  the  arrest 
giving  damages.     Undoubtedly,  if  the  arrest  of  the  ship  is  an  ^  **^"  "^^ 
act  of  mala  fides,  or  of  that  crassa  negligentia  from  which  the  negUgentia, 
law  implies  malice,  the  Court  of  Admiralty  would  be  justified  in  ha^JfoUow^!^ 
giving  damages,  as  in  an  action  brought  at  common  law  damages 
might  be  obtained.     In  the  Admiralty  Court  however  the  pro- 
ceeding is  very  convenient,  because  in  the  action  in  which  the 
main  question  is  disposed  of  damages  may  be  awarded. 

The  real  question  in  this  case  comes  to  this  :— Is  there,  or  is  But  here  there 
there  not,  reason  to  say  that  the  action  was  so  unwarrantably  crataa  negUgen- 
brought,  or  brought  with  so  little  colour,  so  little  foundation,  '»*  proved. 
that  it  implies  malice  on  the  part  of  the  plaintiff,  or  that  gross 
negligence  which  is  equivalent  to  it?    Their  Lordships  are  of 
opinion  that  there  is  nothing  whatever  to  establish  the  Appel- 
lant's proposition.     It  is  true  the  identity  of  the  vessel  was  not 
proved ;  but  there  were  circumstances  which  afforded  ground  for 
believing  that  the  Evangelismos  was  really  the  vessel  which 
came  into  collision  with  the  Hind. 

Their  Lordships,  therefore,  will  affirm  the  judgment  of  the  Judgment 
Court  below ;  and  they  would  have  given  costs,  but  inasmuch  as  without  coett. 
the  Appellant  had  not  an  opportunity  in  the  Court  below  of 
addressing  the  observations  to  the  learned  Judge  which  they 
have  had  in  this  Court,  we  think  that  the  appeal  ought  to  be 
dismissed,  but  without  costs. 

Rothery,  proctor  for  the  Hind. 

Clarkson,  proctor  for  the  Efangelismos, 
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Jugusi  6. 


in  t^t  W^  Court  of  finndtgltg. 
THIS  MARGARET  MITCHELL,  Stilus,  Ma$t€r. 

* 

Possession — Sale  of  Ship  by  Master  abroad— Necessity —-Sale  by 
Power  of  Attorney,  and  Title  of  Purchaser  thereunder — Parol 
Revocation  of  Power — Effect  of  Colonial  Decree  of  Grantor* s 
Insolvency — Conflicting  Titles  pleaded  together. 

The  sale  of  a  ship  by  the  matter  ehroed  wkhout  the  oonseat  of  die  owaer  can  onlj 
be  justified  by  proof  of  urgent  necessity.  Circumstances  showiag  such  neces* 
sity  considered. 

A  power  of  attorney  to  sell  a  ship  may  be  substantially  revoked  by  parol ;  and  Cbe 
attorney  selling  theieafter  is  goilcy  ef  a  breach  of  trust. 

If  the  grantee  of  a  power  of  attorney  to  sell  a  ship  sells  finuduleatly,  or  io  as  to 
commit  a  breach  of  trust,  the  fraad  of  the  attorney  vitiates  the  title  of  the 
purchaser,  if  the  fraud  was  known  to  him,  or  could  have  been  known  by 
reasonable  Inquiry.  Circumstances  constttnting  fraudolent  sale,  and  circum- 
stances putting  purchaser  on  inquiry,  oonsidersd. 

StmhU.  The  owner  of  a  ship  receiving  the  proceeds  of  a  sale  of  the  ship  by  the 
master  abroad,  is  estopped  from  disputing  such  sale,  and  so  are  parties  deriving 
title  under  him  with  knowledge  of  the  facts. 

Semhle,  A  power  of  attorney  to  sell  a  ship  given  to  the  master  (amoag  other 
reasons)  by  way  of  security  to  cover  his  advances*  does  not  justify  hia  in 
selling  against  his  owner's  consent,  except  in  case  of  necessity. 

Semble,  A  power  of  attorney  to  sell  a  ship  is  not  revoked  by  a  decree  of  the 
grantor's  insolvency  in  a  colonial  possession,  so  as  to  invalidate  a  bond  fide 
exercise  of  the  power  before  notice  of  the  insolvency. 

SeimbU,  A  party  claiming  title  to  a  ship  will  not  be  allowed  to  rely  on  two  con- 
flicting titles^ 

The  master  of  a  ship,  without  authority  from  the  owner,  but  under  stress  of  neces- 
sity, sold  her  at  Shanghai  to  R.,  and  transmitted  the  proceeds  to  the  owner. 
R.  repaired  the  ship  at  Shanghai,  and  at  Whampoa  appointed  S.  to  command 
her,  and  gave  him  a  power  of  attorney  authorizing  him  to  selL  S.  sailed  the 
ship  to  Europe,  and  ultimately,  in  spite  of  letters  from  R.,  advertised  her  for 
sale  by  auction  in  London,  R.  being  then  insolvent  under  a  decree  of  Her 
Majesty's  Consular  Court  at  Shanghai,  though  S.  was  unaware  of  that  frict. 
The  advertised  sale  was  prevented  by  the  arrest  of  the  ship  at  suit  of  M., 
her  original  owner.  Messrs.  Mo.  and  T.  then  took  a  bill  of  sale  of  the  ship  for 
4,000/.  from  S.,  as  attorney  of  R.,  and  another  bill  of  sale  for  1,200/.  from  M., 
the  value  of  the  ship  being  probably  at  least  twice  those  amounts.  Soon  after 
the  ship  was  arrested  by  the  assignees  of  R.  Held,  that  the  sale  at  Shanghai 
was  justified  by  the  necessity  of  the  case,  and  had  legally  divested  the  pro- 
perty from  M.,  the  original  owner,  vesting  it  in  R. ;  and  that,  under  aN  the 
eircmnstancea  of  the  case,  Messrs.  Mo.  aad  T.  had  no  good  title  under  the  bill 
of  sale  from  S.  as  the  attorney  of  R. 

THIS  was  a  cause  of  possession,  instituted  by  the  assignees  of 
the  estate  of  Peter  Felix  Richards,  lately  trading  at  Shang- 
hai, and  opposed  by  Messrs.  Morice  and  Towne,  of  London. 
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Tke  Margaret  Mitchell  left  Glasgow    in   December,  1863,        1868. 

then  owned  by  Thomas  Mitchell  of  that  city,  under  the       "^"^^ 

conunand  of  Tbomaa  Jamesoo.    In  April,  1856,  she  arrived  at 
Shanghai   in  China,  having  previously  been  aground  off  Woo- 
sung  and  thereby  sustained  considerable  damage.    On  attempt- 
ing to  enter  the  dock  she  again  grounded^  and  received  further 
dassagie;.     Ultintately  Jameson,  the  master,  being  unable  to 
obtain  any  fiinds  by  bottonry  or  otherwise,  and  actmg  under  the 
advice  of  the  eonsiguees  of  the  charterer  and  of  Lloyd's  agents, 
sold  the  ship  on  the  16lk  of  Aprils  1866,  to  P.  F.  Richards,  for 
about  4,000/.,  and    remitted  tbe  prooeed&   to  Midchdl.      At 
Shanghai,   and   afterwaida   at  Whampoa,  Richards   laid    out 
large  suma  of  nMney  in  repairing  her,  and  appointed   Dewar 
Stiieft  U>  be  her  master,  ta  whom  he  gave  a  power  of  attorney 
in  tbe  fblk)wing  words  :-*-''  Whereas   I,  P.  F.  Richards,  am 
desirous  of  appointing  Dewar  Stiles  master  of  the  ship  Margaret 
Mitchell,  now  in  Cluna,  t&  act  for  me  in  my  diipping  affairs 
in  Victoria  and  other  place  or  places,  from  time  to  time,  aiid 
for  the  purpose  after  mentioned :    Now   know  ye,  that  I,  the 
said  P»  F»  Richards,  do  hefeby  make  constitute  and  appoint  in 
my  place  the  said  Dewar  Stiles  my  true  and  lawful  attorney  and 
agent,  for  me  and  m  my  name  to  contract  for,  buy  and  sell, 
pledge  any  ships  or  vessels  in  which  I  may  be  interested,  and  to 
effect  insurances  of  ships'  freights,  goods,  or  other  interests,  to 
load,  ship,  consign,  and  receive  and  take  possession  of  goods 
and  merchandize,  and  also  to  sign  seal  and  execute  all  bills  of 
sale,  transfer  of  vessel,  and  all  bonds,  deeds  or  instruments,  at 
the  customs  or  elsewhere,  and  to  sign  seal  or  execute,  all  and 
every  usual  and  customary  shipping  transfer,  contracts,  engage- 
ments,  guarantees  or  undertakings,   which   I,  the  said  P.  F. 
Richards,  may  or  might  fronr  time  ta  time  be  called  or  required 
te  sign  or  execute ;  and  I  do  hereby  give  to  my  sard  attorney  my 
full  authority  in  the  premises,  hereby  confirnifng  whatsoever 
shall  be  lawfully  done  in  the  premises.     In  witness  whereof  I 
have  hereunto  set  and  affixed  my  seal  this  l&th  day  of  September, 
in  the  year  of  our  Lord  1865.  P.  F.  Richards/^    (l.  s.) 

The  vessel  sailed  for  Europe  under  the  command  of  Stiles. 
On  the  Idth  of  May,  185fi,  Richards  was  declared  insolvent,  by 
decree  of  her  Britannic  Majesty's  Consular  Court  at  Shanghai, 
and  assigneta  of  bis-  estate  were  appointed.  In  the  beginning 
of  June,  1856,  and  before  notice  of  Richards'a  insolvency 
reached  this  country,  Stiles,  who  had  brought  the  ship- to  Lon- 
don^ finding  that  Richards  s  agent  refused  to  take  charge  of 
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1858.  her,  and  being  without  funds,  and  being,  as  he  alleged,  a 
Juguu5,  creditor  of  Richards,  caused  notice  of  the  intended  sale  of  the 
ship  by  auction  on  the  1  Ith  of  June,  to  be  inserted  in  the  public 
papers.  He  had  previously  received  two  letters  from  Richards, 
to  the  eifect  that  Richards  was  dissatisfied  with  him,  and  in- 
tended to  deprive  him  of  his  command.  The  sale  was  prevented 
by  the  arrest  of  the  ship  at  the  suit  of  Thomas  Mitchell,  her 
original  owner.  On  the  13th  of  June,  under  circumstances 
sufficiently  detailed  in  the  judgment,  Messrs.  Morice  and  Towne 
took  a  bill  of  sale  of  the  ship  from  Stiles,  as  the  attorney  of 
Richards,  for  4,000/.,  and  another  bill  of  sale  from  Mitchell  for 
1,200/.;  whereupon  Mitchell  abandoned  his  suit.  On  the  27th 
of  August,  1856,  the  ship  was  arrested  in  the  present  suit  by  the 
assignees  of  Richards ;  in  answer  to  which  Messrs.  Morice  and 
Towne  asserted  their  right  under  the  bills  of  sale.  The  assignees 
relied  on  the  validity  of  the  sale  at  Shanghai  by  Jameson  to 
Richards,  and  on  the  illegality  of  the  subsequent  sales  by  Mitchell 
and  Stiles. 

The  Admiralty  Advocate  and  Deane,  Q.C.,  for  the  assignees. 

On  the  question  of  the  efiect  of  Richards's  bankruptcy,  they 
quoted  Story  y  Conflict  ofLaw8{a)\  Shawns  Bell  {b) ;  Sill  v.  Wars- 
wick{c);  Phillips  v.  Hunter  (d). 

AddamSy  Q.C.,  and  TwisSy  Q.C.,  for  Messrs.  Morice  and 
Towne. 

On  the  5th  of  August  Da.  Lushington  pronounced  the  follow- 
ing judgment  :— 

Judgment  The  question  to  be  decided  is,  who  is  entitled  to  this  ship  ?    In 

a  cause  of  possession  the  Court  is  empowered  by  statute  (e)  to  try 
the  question  of  title. 

The  claimants.      The  claimants  are,  on  the  one  hand,  the  assignees  of  Mn 

Richards,  who  contend  that  he  became  the  owner  of  the  ship  by 
purchase  at  Shanghai,  and  that  his  title  has  never  been  lawfully 
divested,  except  according  to  the  decree  of  her  Majesty's  Con- 
sular Court  at  Shanghai,  whereby  it  became  vested  in  them  as 
his  assignees;  and,  on  the  other  hand,  Messrs.  Morice  and 
Towne,  who  allege,  1st,  that  Mr.  Richards  never  had  any  lawful 

{a)  Ed.  1846,  par.  403—407.  (c)  1  H.  Bl.  66£. 

\h)  Ed.  1868,  p.  1294.  {d)  2  H.  Bl.  402. 

(e)  S  &  4  Vict.  c.  66,  i.  4. 
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title  to  this  vessel ;  2ndlyy  that  if  he  had,  bis  title  has  been  law-       1858. 
fully  divested  and  conveyed  to  them,  Messrs.  Moriee  and  Towne,      ^«g«tf^^« 
by  the  act  of  his  duly  authorized  attorney ;  and^  3rdly^  that  upon 
the  assumption  that  Mr.  Richards  had  no  title,  they  have  a  con- 
veyance from  Mr.  Mitchell,  the  former  owner,  whereby  all  his 
right  is  vested  in  them,  Messrs.  Moriee  and  Towne. 

It  has  been  urged  in  argument  on  behalf  of  Messrs.  Moriee 
and  Towne,  that  they  might,  if  they  had  thought  fit,  have  relied 
upon  the  sale  by  the  attorney  of  Mr.  Richards,  and  not  entered 
into  the  question  whether  Richards  had  a  title  or  not :  and  cer- 
tainly it  is  true  that  if  the  title  of  Richards,  be  it  good  or  bad, 
was  divested  out  of  him  lawfully  by  the  act  of  his   attorney, 
Messrs.  Moriee  and  Towne  would  have  no  occasion  to  put  in 
issue  the  legality  of  Mr.  Richards's  title.     But  this  is  not  the  Tbe  defend- 
course  which  has  been  pursued  on  behalf  of  Messrs.  Moriee  and  two  conflicting 
Towne  in  the  pleadings,  for  in  defence  to  the  action  of  Mr.  **^*«J 
Richards,  they  have  most  distinctly  denied  his  title,  and  alleged 
that  the  sale  to  him  was  fraudulent,  illegal  and  void.     Moreover, 
they  have  taken  a  title  from  Mr.  Mitchell,  which  title  was  nothing 
worth,  except  on  the  presumption,  that  the  sale  to  Richards  was 
illegal  and  void ;  and  they  have  registered  the  ship  according  to 
the  bill  of  sale  from  Mitchell.     So  that  in  fact  the  defence  of 
Messrs.  Moriee  and  Towne  is  this  :— ''  We  purchased  from  the 
attorney  of  Richards,  whose  title  we  then  considered  doubtful, 
and  now  deny.     In  order  to  protect  ourselves,  we  have  since 
taken  a  title  from  the  original  owner;  and  we  now  especially 
rely  upon  that  title,  for  we  allege  that  Richards  had  no  title  at 
all."     A  defence  so  framed  is,  so  far  as  I  know,  totally  without 
a  precedent ;  it  is  a  defence  founded  on  two  opposite  and  con- 
flicting titles.     Both  bills  of  sale  purport  to  convey  the  whole 
vessel;  both  cannot  be  valid.     Mitchell  could  have  no  title  to 
convey,  except  the  sale  to  Richards  was  void.     The  attorney  of 
Richards  could   have  no  title  to  convey,   unless  the  sale  to 
Richards  was  valid.     This  state  of  things  gives  rise  to  important 
questions ;  the  first  of  which  is,  whether  it  be  competent  to  a 
party  to  rely  upon  two  irreconcilable  titles.     I  must  say  that  I  which,  smbk, 
have  very  great  doubt  whether  it  be  competent  to  a  party  who  allowed, 
has  taken  a  title  from  the  original  owner,  and  registered  his  ship 
accordingly,  and  who  has  denied  the  title  of  the  purchaser, 
alleged  it  to  be  no  title  at  all,  and  has  put  the  validity  of  that 
title  in  issue,  to  turn  round  and  claim  under  a  conveyance  from 
that  very  purchaser  whose  title  he  has  denied.   Greatly  as  I  doubt 
the  competency  of  Messrs.  Moriee  and  Towne  to  rely  upon  two 
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1858.       defences  repugnant  and  contradictory,  I  will  proceed  to  oonmder 
Augusts,      ijigiu  both,  and  examine  how  far  they  can  be  suBtained  in  law 
and  in  fact 

8h"  *  if  "h^  *^  '^^  ^^  ****'®  *^  ^  ^"^^  *  *^  validity  of  the  sale  to  Richardi, 
the  master  ^t  Shanghai.  There  is,  however,  another  question  which  cannot 
Talid?  jjg  passed  by,  connected  with  the  one  I  have  stated,  namely, 

whether  under  the  circumstances  Mr.  Mitchell,  the  original 
owner,  under  whom  Messrs.  Morice  and  Towne  now  claim, 
could  lawfully  convey  any  title  to  this  ship  by  reason  of  his 
having  precluded  himself  by  previous  acts  done-^I  allude  to 
his  acceptance  of  the  price  of  the  sale  to  Richards,  and  his  receipt 
of  money  under  the  policy  of  insurance. 

'^^^^^^^  I  will  begin  with  the  first  of  these  questions,  and  examine 
mait«rabroMl  what  the  law  requires  to  render  a  sale  of  a  ship  by  a  niaBter 
fied  byproof'of  ^^^^^  valid.  lliiB  inquiry  will  occupy  very  little  time,  for  it  is 
urgent  neces-  only  necessary  to  refer  to  the  very  first  chapter  of  Lord  Tenterden  s 
"'^'  work  on  Shipping.     It  is  clear  firom  the  authorities  there  cited, 

that  though  in  early  times  the  validity  of  a  sale  by  a  master  in 
a  foreign  port  was  doubted,  yet  now  the  master  has  an  implied 
authority  (to  use  the  words  of  Lord  Ellenborough)  "  to  sell  in 
cases  of  extreme  necessity,  and  in  those  only."  It  appears 
further,  that  whoever  purchases  under  a  title  of  this  description, 
must,  to  defend  that  title,  be  prepared  to  prove  the  necessity.  A 
decree  of  a  Vice-Admiralty  Court,  ordering  the  sale,  will  not 
avail,  the  authority  of  a  Government  officer  will  not,  nor  I 
apprehend  any  order  from  any  consular  authority;  not  that 
these  circumstances  would  not  form  a  part  of  the  proof  of 
the  necessity,  but  they  would  not  be  sufficient  proprio  viffore* 
Then  what  constitutes  a  necessity  ?  It  is  impossible  to  give  an 
answer  in  the  form  of  an  exact  and  concise  proposition.  It  is 
not  sufficient  (to  avail  myself  of  Lord  Gifford's  expression)  that 
the  sale  is  *'  band  Jide,  and  for  the  benefit  of  all  concerned,"  an* 
less  it  be  also  shown  that  there  was  urgent  necessity  for  the  sale 
Circnmstances  being  resorted  to.  All  the  ingredients  which  may  constitute 
■titute^8uch^°"  necessity  cannot  be  enumerated  ;  some  may.  The  want  of  re- 
proof, pairs,  and  the  degree  of  want ;  the  possibility  of  procuring  the 

repairs  at  the  port  where  the  ship  lies ;  the  expense  of  repairs ; 
the  expense  of  remaining  in  port;  the  want  of  funds  or  credit; 
the  impracticability  of  communicating  with  the  owner:  these  and 
other  circumstances  may,  in  combination,  constitute  the  necessity 
the  law  requires,  for  that  necessity  cannot  mean  absolute  com- 
pulsion in  a  physical  sense. 
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What  is  the  necessity  alleged  in  this  case?     Firsts  the  want        1858. 

of  repairs.    The  first  and  most  important  evidence  on  this  head,        '^^*" L, 

to  which  I  shall  refer,  is  the  affidavit  of  Jameson  the  then  master.  Evidence  of 

.       ,  i*      1      •  1-1  J   necessity  in  the 

I  will  afterwards  examme  how  far  he  is  contradicted  or  supported  present  case, 
by  other  evidence.    As  to  his  credit,  be  has  given  a  long  detail  'The  master's 

•  '  o  cf  ^  aflfidavit  states  • 

of  the  transactions  of  this  ship ;  he  has  appealed  to  Mr.  Mitchell  i.  Need  of  re- 
for  bis  character  and  conduct,  and  Mr.  Mitchell  has  made  no  P^"^ 
affidavit  in  contradiction ;  he  is  therefore  fairly  intitled  to  credit 
in  all  matters,  at  least  where  he  might,  if  be  deposed  falsely, 
have  been  contradicted  by  Mr.  Mitchell,  and  is  not.  The  degree 
of  credit  due  to  Mr.  Jameson  is  most  material,  and  therefore  I 
must  examine  this  part  of  the  case  with  great  care  and  minute- 
ness. It  appears  from  Jameson's  affidavit,  that  this  vessel  left 
Glasgow  in  December,  1853,  bound  to  Bombay  with  coals  and 
merchandize ;  that  part  of  the  freight  was  paid  beforehand,  and 
the  balance  was  subsequently  remitted  by  him  to  the  owner ; 
that  at  Bombay  the  ship  was  chartered  to  load  at  Canton,  and 
took  thither  a  cargo  of  cotton,  which  produced  a  freight  of  3,000/. 
That  at  Canton  difficulties  arising  as  to  the  shipping  of  a  cargo' 
from  that  port,  the  destination  was  changed  to  Shanghai ;  that 
in  consequence  of  the  arrangements  made  on  this  change  of 
voyage,  the  sum  of  4,500/,  was  paid,  so  that  7,500/.  was  remitted 
to  the  owner,  besides  the  balance  of  freight  on  the  outward  voy* 
age.  It  is  clear  therefore  that  the  owner,  Mr.  Mitchell,  received 
from  the  master,  independent  of  other  sums,  above  7,500/.  for 
the  earnings  of  this  ship  in  little  more  than  one  twelvemonth. 
On  the  1st  of  February,  1855,  the  ship  being  under  the  charge 
of  a  pilot,  grounded  near  Woosung,  and  her  cargo  was  thereupon 
discharged.  On  the  44;h  of  April  the  ship  was  got  afloat,  and 
brought  by  a  steamer  into  Shanghai.  What  took  place  in  the 
interval  between  February  the  1st  and  April  the  4tb  is  not  very 
distinctly  stated,  but  it  is  not  of  great  importance.  The  ship 
struck  the  ground  again  at  the  entrance  of  the  dock,  and  received 
further  damages.  Jameson  states  that  whilst  the  ship  was  on 
the  bank  at  Woosung,  and  afterwards  in  dock,  he  had  surveys 
made,  and  applied  for  advice  to  the  consignees  of  the  charterer 
and  to  Lloyd's  agents.  It  does  not  appear  from  this  affidavit,  2.  No  power  of 
nor  from  any  proceedings  in  this  case,  so  fiir  as  I  can  discover,  ""*°«  money, 
that  the  owner  had  any  agent  at  Shanghai,  or  that  the  master  was 
provided  with  any  credit  at  that  place,  or  anywhere  in  its  vicinity* 
\  apprehend  that,  under  such  circumstances,  the  master  resorted 
to  the  best  n^eans  in  his  power  to  obtain  advice  for  the  regula- 
tion of  his  conduct.  The  consignees  of  the  charterer  were  the  per* 
sons  to  protect  the  interests  of  the  charterer,  and  to  enable  the 
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8.  Ruinous  to 
wait  for  com- 
munication 
with  owner. 

4.  Sanction  of 
Lloyd's  agent, 
consignee  of 
charterer  and 
others  to  sell. 

6,  Sale  by 
auction. 


This  affidavit, 
if  true,  proves 
necessity. 


master  to  fulfil  the  charter  if  practicable;  the  duty  of  Lloyd's 
agents  was  to  protect  the  interests  of  the  insurers^  and  that  duty 
necessarily  includes  the  duty  of  preventing  the  ship  from  being 
unnecessarily  abandoned  or  sold,  or  incurring  expenses  for  which 
the  insurers  would  be  liable.     A  specification  of  the  repairs  was 
then  made  out,  and  advertisements  for  tenders  were  circulated. 
The  master  states  that  there  were  at  Shanghai  only  two  persons 
who  could  do  such  repairs,  Mr.  Dewsnap  and  Mr.  Rogers;  that 
their  estimates  were  for  40,000  and  42,000  dollars,  and  that  the 
vessel,  when  repaired  according  to  such  estimates,  would  not  be 
warranted  to  pass  Lloyd's  surveyor ;  that  the  consignees  refused 
to  advance  money;  and  that  he,   the  master,   advertised   for 
bottomry  in  vain.    The  master  then  states  the  expense  and  risk 
of  keeping  the  vessel  on  the  beach — as  for  keeping  her  in  dock 
I  will  say  a  word  presently — until  he  could  hear  from  his  owner. 
He  advised  with  Lloyd's  agent  and  with  Jardine,  Matheson  & 
Company,  a  well-known  house  of  trade,  and  they  all  advised  him 
to  sell.    A  sale  by  auction,  in  lots,  was  then  advertised.    Richards 
was  the  highest  bidder  for  the  hull,  but  by  the  advice  of  Captain 
King,  who  had  surveyed  the  ship,  it  was  bought  in;  Captain  King 
however  found  no  more  could  be  obtained,  and,  after  a  communi* 
cation  was  made  to  the  agents  of  the  charterer,  Richards's  ofier 
was  finally  accepted.    The  proceeds  were  paid  to  the  agents  of 
the  charterer,  who  remitted  them  to  the  owner,  Mr.  MitchelL 
It  is  true  that  this  is  the  statement  of  the  master,  who  must 
be  strongly  biassed  to  support  his  own  act.     But  if  this  state- 
ment be  true,   I    think    that    no   reasonable    doubt    can   be 
entertained   that  the  sale  was  justified  by   the   necessity,  for 
the  only  alternative   was  to  beach  the  vessel   and  wait  some 
eight  or  nine  months  for  orders  from  the  owner;  in  the  interim 
the  vessel  must  have  been  so  deteriorated  as  to  be  nothing 
worth. 


&C. 


Credihility  of  But  all  this  depends  upon  the  credit  to  be  given  to  the  master's 
amined!**'  **"  affidavit,  and  I  propose  to  try  that  credit — 1st.  By  the  document- 
1.  By  surveys,  &ry  evidence  in  support  of  it.    2nd.  By  the  affidavits  of  witnesses. 

3rd.  By  the  documentary  evidence  alleged  to  contradict  it,  and 
by  the  affidavits  of  those  who  impugn  the  statement  I  will 
first  direct  my  attention  to  the  exhibit  annexed  to  the  answer. 
The  surveys,  specification,  estimates  and  advertisements  for 
bottomry  must  be  considered  evidence  for  both  parties.  It  would 
be  quite  vain  to  comment  upon  the  contents  of  some  of  those 
documents ;  I  should  hesitate  to  draw  my  own  conclusions  from 
the  recital  of  particular  damages.    The  first  three  of  these  docu- 
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mentfl  show  that  the  fiurreys  were  made  with  the  approbation  of  1868. 
the  consignees  and  by  Captain  King,  who  was  selected  as  sur-  ^«^««  g* 
▼eyor  by  Lloyd's  agent.  Then  comes  a  statement  of  the  repairs 
necessary,  made  by  Rogers,  a  shipwright,  and  Brown,  the  car- 
penter of  H.M.S.  Encounter.  Then  follow  the  circulars  for 
tenders  and  the  specification:  the  tenders  for  40,000  and 
42,000  dollars;  the  advertisement  for  bottomry  for  46,500 
dollars  to  pay  for  the  repairs  and  fit  the  ship  for  sea ;  and  lastly, 
the  surrey  of  Captain  King,  who  was,  as  I  have  said,  appointed 
by  Lloyd's  agents.  The  purchase  took  place  on  the  27  th  of 
March,  1856.  The  subsequent  survey  I  will  notice  in  its  proper 
place.  Assuming,  for  the  moment,  that  these  are  genuine  docu- 
ments, it  cannot  be  denied  that  they  are  most  important  evidence 
to  sustain  the  affidavit  of  the  master,  Jameson.  What  letters 
Mr.  Mitchell  received  I  do  not  know,  none  are  produced  in  this 
cause ;  but  Jameson  has  sworn  that  he  wrote  to  him  by  every 
mail.  I  must  and  ought  to  presume  that  none  can  be  produced 
militating  against  the  statement  of  the  master  and  impugning  the 
validity  of  this  sale :  I  must  presume  this,  because  Mr.  Mitchell 
has  conveyed  the  ship  to  Messrs.  Morice  and  Towne,  and  is 
bound  to  support  his  title  so  to  do ;  moreover,  the  Court  would, 
if  application  bad  been  made  on  the  part  of  Messrs.  Morice  and 
Towne,  have  enforced,  so  far  as  it  could — Mitchell  being  in 
fiootland-r-'the  production  of  these  letters. 

I  will  now  refer  to  the  affidavits  of  persons  then  at  Shanghai,  2.  By  affida- 
who  had  actual  cognitance  of  these  transactions  or  some  of  J^l^^ 
them.  Mr.  Dewsnap  deposes  that,  had  the  ship  remained  in 
dock  at  Shanghai,  the  dock  dues  would  have  amounted  to  more 
than  she  was  worth.  The  dues,  it  is  said,  were  30Z.  per  day. 
He  also  deposes  to  the  truth  of  the  estimates,  and  to  the  fact  that 
money  could  not  be  procured  on  bottomry.  Mr.  Brine  is  the 
auctioneer  who  put  the  ship  up  to  sale  :  he  deposes  that  no  per- 
son would  make  an  advance  on  bottomry ;  that  the  rate  of  in* 
ierest  was  24  per  cent ;  that  the  dock  dues  were  30Z.  per  day ; 
that  the  sale  was  perfectly  fair;  and  that  the  whole  proceeds  of 
the  sale  were  20,000  dollars,  a  dollar  being  6f .  Be/.,  that  is  nearly 
7,000{.  Landers  is  the  surveyor  of  shipping  to  Lloyd's  agents 
at  Shanghai :  he  made  a  survey  whilst  the  ship  was  lying  on  the 
bank,  not  of  much  importance ;  but  as  to  the  general  state  of 
things  at  Shanghai  his  evidence  deserves  great  consideration. 
He  deposes  that  even  if  the  vessel  had  not  met  with  the  subse- 
quent damage  at  the  dock  she  would  have  been  so  detained  that 
it  would  have  been  scarcely  possible  for  her  to  have  got  a  full 
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1858.        cargo^  even  at  a  lower  rate  of  freight ;    that  the  cost  of  labour 
juguMt  6,      ^i^j  materials  was  fearfully  high  at  Shanghai ;  that  the  sunreys 
were  made  by  persons  of  high  respectability,  and  that  if  the  ad- 
vances necessary  amounted  to  30,000  or  40,000  dollars  no  one 
would  have  advanced  it,  and  the  only  prudent  course  was  to  sell 
the  ship.     Captain  King  is  commander  of  the  receiving  ship  of 
Dent  &  Co.y  and  a  surveyor  of  shipping  :  he  says  that  the  esti- 
mates were  not  excessive ;  that  Jameson  advised  with  him  and 
he  advised  him  to  let  the  ship  be  sold  by  authority  of  the  Court; 
that  it  was  quite  impossible  to  procure  the  money  ;  that  the  master 
acted  by  the  advice  of  Smith,  Kennedy  &  Co.  to  sell  the  ship  by 
auction ;  and  that  the  whole  transaction  was  perfectly  honest  and 
straightforward.     Ranken  is  a  partner  in  the  firm  of  Smith,  Ken- 
nedy &  Co. :  he  says  the  whole  of  the  proceedings  were  straight- 
forward, honest  and  fair;  that  it  was  impossible  to  raise  the 
money  on  bottomry  or  otherwise ;    that  Lloyd's  agents  were 
specially  invited  to  watch  the  transaction,  and  were  represented 
at  the  sale.     I  do  not  think  it  necessary  as  to  this  part  of  the 
case  to  refer  to  the  affidavits  of  Mr.  Richards  himself.     It  is 
abundantly  clear  that  the  statement  of  the  master  in  his  affidavit 
as  to  all  the  circumstances  preceding  and  attending  the  sale,  is 
borne  out  by  the  documents  and  affidavits  I  have  referred  to — 
affidavits  coming  from  persons  thoroughly  cognizant  of  all  the 
transactions,  of  all  the  peculiar  circumstances  existing  at  Shanghai, 
and  in  situations  of  apparent  respectability. 

«.  By  adverse        This,  however,  is  a  view  of  one  side  of  the  question  only.     I 
affidaTiu.         must  now  look  to  what  is  pleaded  on  behalf  of  Messrs.  Morice 
and  Towne,  and   to  the   proof  offered  in  support  of  it.      It 
is  alleged  by  them  that  the  vessel  was  chartered  to  load  at 
Shanghai  a  cargo  of  tea  at  71.  per  ton ;  that  Jameson  procured 
excessive  and  fraudulent  estimates  and  surveys,  and  that  he 
illegally  and  fraudulently  sold  the  vessel.     Now,  certainly,  if 
these  averments  are  proved  by  the  evidence  produced,  it  will  be 
impossible  to  sustain  the  sale,  and  it  is  equally  clear  that  though 
the  ontis  probandi  of  the  necessity  of  the  sale  lies  upon  the  party 
Fraud  alleged    relying  upon  the  validity  of  the  sale,  yet,  where  fraud  is  charged, 
proved.  the  party  alleging  the  fraud  is  bound  to  substantiate  it  by  evi- 

dence. This  brings  me  to  inquire  what  evidence  has  been  pro- 
duced to  prove  the  fraud.  As  to  documentary  evidence,  I  can- 
not discover  any  document  of  any  kind  pertinent  to  this  issue, 
that  is,  bearing  date  antecedent  to  March,  1855,  the  time  of  the 
sale  to  Richards;  and  such  documents  alone  could  have  a 
stringent  bearing  on  the  case.     But  it  would  appear  that  reliance 
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is  to  be  placed  upon  three  surveys  which  were  made  at  the  in-       1858. 
stance  of  Mr.  Richards  at  Whampoa  in  April  and  May  1865,  ^^v^*^- 
after  he  had  purchased  the  vessel.      For  what  purpose  were 
these  surveys  and  estimates  made  ?     I  have  no  direct  infor- 
mation upon  this  head  in  any  instrument  whatever;  there  is 
no   paper    which  states  whether  the   repairs    intended  to  be 
done  were  to  put  the  ship  into  a  condition   to  take  a  cargo 
on  board,  or  for  some  other  and  more  limited  purpose.     I  have 
no  other  documentary  evidence,  that  I  am  aware,  produced  on 
behalf  of  Messrs.  Morice  and  Towne;  and  when  I  inquire  for  the 
evidence  in  the  shape  of  affidavits  applicable  to  this  transaction, 
I  find  that   there  is    no   affidavit    whatever  from   any   person 
who  was  at  Shanghai,  or  had  any  personal  cognizance  of  this 
transaction,  unless  Captain  Stiles  is  in  any  degree  to  be  so  con- 
sidered.   To  the  affidavit  of  Captain  Stiles  I  am  now  about  to 
advert.    This  person,  though  at  Shanghai,  with  opportunities  of 
acquiring  information,  does  not  appear  to  have  had  any  personal 
cognizance  of  this  transaction,  and  the  whole  of  his  statement,  so 
far  as  relates  to  this  part  of  the  case,  is  grounded  upon  infor- 
mation and  belief,  and  information,  too,  coming  from  a  quarter 
not  disclosed.     He  swears,  I  observe,  nearly  in  the  terms  of  the 
act  upon  petition,  a  mode  of  deposing  which  does  not  intitle  him 
to  any  particular  credit  from  the  Court,  and  more  especially 
when  he  charges  another  with    gross    fraud  in  a  transaction 
of  which  he  does*not  say  he  had  personal  Jcnowledge.     It  is  per- 
fectly evident  that  even  if  Captain  Stiles  were  intitled  to  entire 
credit,  of  which  at  present  I  say  nothing,  that  this  hearsay  evi- 
dence cannot  for  a  moment  be  put  in  competition  with  the  written 
and  oral  testimony  upon  which  I  have  previously  commented. 
It  may  be  right,  however,  to  observe,  that  much  argument  was 
founded  upon  the  price  given  by  Mr.  Richards  for  this  vessel, 
and  the  amount  of  repairs  which  were  subsequently  done  by  him 
at  Shanghai  and  other  places.     Now  I  am  of  opinion  that  all  this 
evidence  has  but  a  very  remote  bearing  upon  the  question,  that 
question  being  whether  Mr.  Richards  gave  the  highest  price 
which  could  be  obtained  for  the  vessel  at  Shanghai.    The  price 
actually  given  for  the  ship,  and  all  belonging  to  her,  approached 
the  sum  of  7,000/.,  and  is  proved  by  all  who  could  give  any  evi- 
dence upon  the  subject,  to  have  been  the  utmost  that  could  be 
procured  at  Shanghai.     No  doubt  it  was  a  speculation  on  the 
part  of  Mr.  Richards,  and  money  at  Shanghai  being  worth  24L 
per  cent.,  he  hoped  to  make  a  corresponding  advantage  by  his 
purchase  if  successful;  but  looking  at  the  risk  which  was  neces- 
sarily run,  he  was  justly  intitled  to  such  advantage.     I  decline, 
therefore,  entering  minutely  into  a  consideration  of  the  various 
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1868.  •repairs  doDe,  and  money  expended,  by  Mr.  BtchardB,  I  think 
August  s.  ^i^^y  1^^^^  ^^  remote  a  bearing  upon  the  question  for  deciuon, 
to  reqHire  me  to  enter  minutely  ioto  parttcularB ;  b«ty  accord- 
ing to  Richards'fl  account,  a  very  large  sum  of  money  was 
expended.  The  fears  expressed  by  Richards,  that  the  sale  might 
be  impugned  by  the  former  owner,  were  also  urged  as  a  proof 
the  transaction  was  unfair.  I  can  draw  no  such  condusioii, 
because  whoeyer  buys  a  ship  from  a  master,  knows  that  to  sub* 
etantiate  his  purchase,  he  may  be  compelled  to  prove  the  neoes* 
aity  of  the  sale,  a  burden  which  might  well  excite  fear  in  the  most 
honest  purchaser. 

Simhu.  Mit-  And  now,  before  I  pronounce  the  judgment  I  have  feroied 
received  the  upon  this  part  of  the  question,  i  tfamk  it  right  to  cast  an  eye  to 
purchase-         ^g  position  m  which  Messrs.  Morice  and  Towoe  stand.    With 

money  would  ^  i  .        i       • 

be  estopped      respect  to  this  sale  they  can  be  in  no  better  position  than  Mr. 

tibenle'-^and^  Mitchell  himself,  through  whom  they  are  now  claiming,  and  I 

person  claim-    will  Consider  for  a  moment  how  Mr.  Mitchell  stands.     Mr.  Mit* 

UmisMtopped  ^^^U  has  received  the  balance  of  this  purchase^mooey,  and  he 

likewise.  )^^  acknowledged  the  receipt  for  the  same  without  e^er  qnea- 

tioning  the  validity  of  the  transaction ;  he  has  moreover  received, 

as  is  admitted,  65/.  per  cent,  from  the  insurers,  and  1,200/. 

from   Messrs.  Morice   and    Towne,   as  their  purebase-money 

for  this  vessel;  he  has  not  impugned  the  facts  stated  in  the 

affidavit  of  Jameson,  the  master;   he  has  not  impnted  friand 

to  him,  and  he  has  made  no  affidavit  in  this  mattter*     It  is,  I 

think,  very  questionable,  whether  Mitchell  conid  have  eonteeted 

the  validity  of  this  sale  for  his  own  benefit. 

Recapitula-  Upon  a  review  of  the  whole  evidence,  I  am  clearly  of  opinioa 

by  the  master    ^^^at  the  necessity  for  the  sale  of  this  ship  has  been  fully  esta*^ 
valid.  blished.    There  wvis  no  alternative  save  t9  leave  her  apon  the 

beach  for  eight  or  nine  months,  at  great  risk  of  utter  deetmetson, 
for  that  time  must  have  elapsed  before  ordem  couM  have  been 
deceived  from  the  owners ;  to  have  left  her  in  dodL  would  have 
been  ceitain  ruin,  fi>r  if  the  expense  were  302.  or  even  15L  per  day, 
it  mnst  have  consumed  the  whole  value ;  large  repairs  were  tan 
dispensably  necessary ;  no  money  could  be  procured  on  bottomry 
or  otherwise;  the  best  advice  was  taken,  especially  that  of 
Lloyd's  agents;  the  sale  was  honesdy,  justly  and  feirly  con* 
ducted.  These  facts  are  all  proved.  I  am  therefore  of  opinion 
that  all  the  requisites  of  the  law  were  complied  with,  and  that 
Ihe  validity  of  the  sale  must  be  upheld. 

Ai  to  the  title        I  have  now  to  address  my  attention  to  a  very  difierent  qves- 
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tioiiy  one,  indeed,  singularly  contrasted  with  the  preceding ;  for       1858. 
with  reference  to  the  precedin?.   Messrs.  Morice  and  Towne  — — J?!!! — '. — 
urged  that  Richards  had  no  title  at  all ;  that  all  his  proceedings  \^^  through' 
with  Illation  to  this  ship  were  fraudulent  and  of  no  effect ;  so  it  Stilea,  the 
was  pleaded,  so  attempted  to  be  proved,  and  so  argued ;  but  the  RScha^ 
alatm  now  to  be  considered  is  founded  upon  a  basis  tfie  very 
reverse  of  the  former.    They  now  derive  their  title  from  Richards, 
and  therefore  admit  that  hiff  purchase  was  lawful,  and  they  say 
that  being  so  lawfully  intided,  he  has  conveyed  die  ship  to  them 
by  his  agent.    The  sale  in  question  was  made  under  a  power  of 
attorney,  dated  15th  of  September,  1856,  granted  by  Richards 
to  Dewar  Stile8>  whom  he  had  appointed  master  of  this  vessel, 
and  who  brought  her  from  China  to  this  eouatry.     It  is  a  pro-  a  fraudulent 
position  of  law  which  I  apprehend  every  lawyer  must  admit,  that  '^j^*^^^  *  e 
a  sale  made  by  an  agen^  duly  authorised  by  power  of  attorney,  attorney  is  not 
cannot  be  disputed  by  the  grantor  of  the  power  on  the  ground  lh^purchai«^ 
of  want  of  authority;   but  that  rule,  though  indubitably  true,  if  ignorant  of 
does  not  dispose  of  this  case,  for  it  does  not  follow  from  that  not  called  upoo 
proposition  that  aH  sales  made  by  an  attorney  are  valid.    There  by  the  circum- 

^     ^  ,  .  ^  ^  stances  to  make 

are  many  circumstances  which  might  invalidate  a  sue  made  by  inquiry. 
an  attorney ;  fbr  instance,  great  inadequacy  of  price,  collusion 
by  the  attorn^  with  the  purchaser,  and  many  other  circnm-^ 
stonces  which  it  is  not  necessary  to  enumerate.  It  is  my  duty 
to  look  at  the  whole  fttcts  and  evidence  in  this  ease,  and  then  to 
determine  whether  the  sale  be  valid  or  not.  I  will  observe, 
however,  that  nothing  which  passed  between  Richards  and  Stiles 
can  be  urged  against  the  purchasers,  provided  it  was  unknown 
to  the  purchasers,  or  could  not  have  been  known  by  rea- 
sonable inquiry.  In  other  words  the  proposition  is  this,  that 
supposing  Stiles  to  have  acted  improperly  or  dishonestly  towards 
his  principal,  the  purchaser  cannot  be  afiected  by  such  conduct 
if  he  was  ignorant  of  the  same,  and  was  not  called  upon  by 
circumstancea  to  make  inquiry. 

I  am  now  under  die  necessity  of  stating  as  clearly,  but  as  Statement  of 
concisely  as  I  can,  the  circumstances  of  the  connection  of  Sdles  Jg^to  the^cir-** 
with  this  ship,  and  the  facts  preceding  and  attendant  on  the  sale,  eumstances  of 
and  herein  I  propose  to  consider  whether  Stiles  was  justified  in  from  Sdles!^ 
making  this  sale  as  relates  to  Mr.  Richards,  though  the  sale 
nMght,  under  circumstances,  be  valid,  even  if  he  were  not  justi- 
fied.   The  statement  in  the  pleadings  on  behalf  of  Messrs.  Morice 
and  Towne  is  as  follows : — That  the  vessel  having  arrived  at 
Whampoa,  Richards  not  having  funds  sufficient  for  a  lengthened 
voyage,  arranged  with  Stiles  to  advance  liie  necessary  funds  for 
that  purpose,  and  to  assume  the  command.    That  on  the  15th  of 
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August  5. 


September^  1855,  Richards  executed  the  power  of  attorney  as  a 
security  for  the  payment  of  advances  made  or  to  be  made  by 
Stiles  on  account  of  the  ship.    That  the  ship  then  proceeded 
from  Whampoa  to  Batavia,  thence  to  Amsterdam  and  London, 
where  she  arrived  on  the  23rd  of  May,  1856.    That  Stiles  then 
offered  to  give  up  the  vessel  to  the  agent  of  Richards,  Mr.  Lea ; 
that  Mr.  Lea  refused  to  receive  her;  that  Stiles  being  without 
funds  determined  to  sell  her.     It  is  then  stated  that  on  June  the 
2nd,  Stiles  placed  the  vessel  in  the  hands  of  Messrs.  Rayden  and 
Reid  for  sale,  and  she  was  advertized  to  be  sold  by  auction  on 
the  1  lib  of  June,  1856;  that  Messrs.  Morice  and  Towne  made 
inquiries  of  the  auctioneers, — but  whether  of  Stiles  also  at  the 
same  time,  I  know  not ;  that  they  ascertained  that  Mitchell  taas 
the  sole  owner,  and  registered  as  such, — (I  presume  that  it  is 
not  intended  that  this  should  be  understood  literally;  it  must 
mean  fuui  been  the  sole  owner,  for  otherwise  Messrs.  Morice  and 
Towne  could  not  have  acted  as  they  did  with  any  chance  of 
justification).    The  answer  then  continues,  that  there  was  no  in- 
dorsement on  the  ship's  certificate  of  registry  of  the  transfer  to 
Richards,  and  of  a  mortgage,  and  that  the  defendants  declined 
the  purchase  after  certain  inquiries;  and  that  on  the  10th  of 
June  Mr.  Mitchell  entered  an  action  against  the  ship  in  this 
Court,  and  she  was  arrested  the  same  day.    The  passage  which 
follows  in  the  answer  deserves  particular  attention :  it  states — 
That  Stiles  informed  Messrs.  Morice  and  Towne  that  he  had  no 
means  of  defending  the  suit,  that  he  could  not  in  all  probability 
do  so,  that  he  suggested  Messrs.   Morice  and  Towne  should 
apply  to  Mitchell  to  purchase  his  interest  in  the  ship,  and  then 
purchase  the  interest  of  Richards,  if  any — I  must  here  observe 
(though  I  must  refer  to  the  same  passage  hereafter)  that  I  have 
expected  in  vain  some  explanation  of  what  is  meant  by  the  term 
"  interest,"  as  applied  to  Mitchell,  for  the  fact  plainly  is,  that 
Mitchell  was  intitled  to  the  ship  as  owner,  or  had  no  interest  at 
all ;  he  had  no  other  interest  but  as  sole  owner.    The  answer 
then  states,  that  accordingly  Messrs.  Morice  and  Towne  nego- 
ciated,  and  on  the  13th  of  June  Stiles  transferred  the  ship,  as 
attorney  of  Richards,  by  bill  of  sale,  free  of  all  incumbrance, 
save  the  interest  of  Mitchell  and  the  mortgage,  for  the  consi- 
deration of  4,000Z. ;  and  by  another  bill  of  sale,  Mitchell  trans- 
ferred the  ship  for  1,200/.    Then  follow   these  words,  "and 
Clarkson  denied  that  Richards  either  now  is,  or  ever  was,  the 
lawful  owner  of  the  said  ship." 


Reply  of  Mr.         It  is  now  my  duty  to  consider  how  far  this  statement,  which 
plaintiff.'         comprises  the  whole  case  of  Messrs.  Morice  and  Towne^  is  con* 
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tradicted  on  behalf  of  Richards.  It  b  manifest  that  as  to  a  large        1858. 

and  most  important  part  of  the  case  so  pleaded  on  behalf  of *!^ — ! — 

Messrs.  Morice  and  Towne,  Richards  can  say  nothing ;  he  could 
have  no  cognizance  of  the  transactions  in  London  which  led  to 
the  sales  as  pleaded,  nor  of  the  sales  themselves ;  he  was  abroad 
and  ignorant  of  the  whole  proceedings.  So  far  as  the  decision 
may  depend  upon  such  transactions,  it  must  be  governed  by  the 
fitcts  pleaded  and  otherwise  proved ;  in  fact,  Richards*s  answer 
can  only  apply  to  antecedent  circumstances,  and  those  of  se- 
condary importance,  as  relates  to  the  validity  of  this  sale. 
However  this  may  be,  I  think  I  ought  not  to  pass  by  this  part 
of  the  case  wholly  unnoticed,  namely,  the  reply.  The  reply 
denies  that  Richards  arranged  with  Stiles  to  advance  money  for 
the  fitting  out  of  the  ship,  or  that  he  gave  the  power  of  attorney 
as  a  security  for  the  repayment  of  money  advanced  ;  and  other 
reasons  are  then  alleged  for  the  giving  this  power  of  attorney. 
It  further  states  that  Stiles  agreed  to  take  one-eighth  of  the 
ship ;  that  when  this  power  of  attorney  was  given  instructions 
were  also  given  not  to  sell  for  less  than  from  10,000/.  to  13,000/., 
unless  in  case  of  absolute  necessity.  The  reply  continues,  that 
being  dissatisfied  with  Stiles's  conduct,  Richards,  in  November 
1855,  determined  to  remove  Stiles  and  to  cancel  the  bill  of  sale, 
and  accordingly  sent  a  power  of  attorney  to  Mr.  Lea  in  England 
to  act  accordingly.  That  on  the  7th  of  December,  1855,  he  sent 
a  letter  to  Stiles,  informing  him  of  his  intention  to  remove  him, 
and  of  the  power  of  attorney  sent  to  Lea ;  and  that  on  the  15th 
of  January,  1856,  he  sent  a  letter  directing  him  to  make  over  the 
ship  to  Lea.  It  is  then  alleged  that  those  letters  were  received 
by  Stiles,  at  Amsterdam,  in  April,  1856;  and  the  fact  of  their 
being  so  received  is  admitted.  The  reply  then  sets  forth  a  letter 
from  Stiles  to  Lea,  dated  May  23,  1856,  which  expresses  the 
determination  of  the  writer,  if  Lea  will  not  take  the  ship  and 
discharge  bis  accounts,  to  sell  the  ship  to  realize  his  claims 
approaching  to  3,000/. ;  that  Lea  refused  to  take  charge  of  the 
ship.  Then  follows  a  letter  which  may  be  of  considerable  im- 
portance,— a  letter  from  Stiles  to  Richards,  at  New  York,  dated 
London,  June  6,  1856;  and  it  may  be  well  to  observe  that  when 
this  letter  was  written  the  vessel  had  already  been  placed  in  the 
hands  of  the  auctioneers.  The  letter  states  that  the  writer  was 
aware  of  the  intention  to  dismiss  him ;  complains  of  the  repre* 
sentations  against  his  character ;  states  that  on  Richards's  arrival 
in  England  he  shall  make  him  responsible ;  states  Lea's  refusal  to 
take  the  ship  as  ancient,  and  that  the  ship  will  be  sold  by  public 
auction.  It  is  then  further  pleaded  that  the  ship  was  worth 
}0;000/. ;  that  Stiles  and  Messrs.  Morice  and  Towne  knew  th^ 
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1856.       mortgage  had  been  paid  off;   and  it  is  further  alleged  that 
dugmn5.      Messrs.  Morice  and  Towoe  were  privy  to  tiie  eircumstonces 
herein  pleaded. 

Rejoinder.  There  is  a  very  long  rejoinder  to  this  plea ;  the  subatanoe  of 

this  rejoinder,  so  far  as  relates  to  this  part  of  the  case,  I  will 
endeavour  to  state,  L  It  admits  that  Stiles  intended  to  purchase 
an  eighth  of  this  ship,  but  only  if  Richards  oould  give  him  a 
good  title*  2.  Denies  that  the  power  of  attorney  given  to  Stilea 
was  revoked  by  the  power  sent  to  Lea  or  otherwise*  3.  Deniea 
that  the  ship  was  worth  10,000/.  under  the  circumstances  in 
which  she  was  placed.  4.  Denies  that  Stilea  or  Messrs.  Morioe 
and  Towne  knew  that  the  mortgage  was  paid  off.  5.  Denies 
that  Messrs.  Morice  and  Towne  were  privy  to  the  circumstances 

Wm  Scilet  jus-  as  alleged.     It  is  quite  obvious  that  nearly  the  whole  of  the  cir* 

the  ship  undef  cumstances  Set  forth  in  these  pleadings  cannot  afiect  Messrs. 

the  power  of     Morice  and  Towne  unless  they  were  cognizant  of  them,  still  it  ia 

attomeTt  .11.1  v   t   ii»    «• 

Eyidence  on  ^^^  unimportant  to  ascertain  how  far  the  statements  on  benall  of 
this  point  con-  Richards  or  Stiles  are  founded  in  truth ;  or,  to  put  the  propo- 
"  sition  in  other  woi^ds,  whether  Stiles  was  justified  in  selling  the 

ship.  It  may  be  very  difficult  to  ascertain  the  truth  of  those 
facts,  the  only  evidence  being  the  letters  produced  and  the 
affidavits  of  Stiles  and  Richards.  The  first  letter,  dated  26th 
September,  1855,  from  Richards  to  Stilea,  states  that  he,  Rich- 
ards, proposed  to  transfer  one-eighth  of  the  ship  to  Stiles,  the 
cost  being  made  up  as  therein  stated.  Letter,  No.  2,  from  same 
to  same :  Richards  offers  to  sell  to  Stiles  one-eighth,  or  less,  of 
the  ship;  at  that  time  he  expected  the  debts  of  the  ship  woukl 
be  cleared.  Letter,  No.  3,  shows  the  ship  had  been  mortgaged, 
I  presume  at  Hong  Kong.  Letter,  No.  4,  is  from  Richards  to 
Lea,  his  agent  at  Reading  :  it  states  that  a  power  of  attorney  is 
inclosed,  giving  Lea  full  authority  to  act  as  to  the  ship.  This 
letter  admits  that  Richards  was  a  good  deal  in  debt  to  Sliles. 
Stiles  paid  some  of  his  qwn  money  at  Canton,  and  through  Mr* 
Morice  effected  insurances  at  his  own  expense.  This  letter  givea 
directions  for  the  settling  of  all  accounts  with  Stiles^  it  further 
states  that  the  mortgage  for  1,300Z.  will  be  cleared  at  Batavia. 
At  the  conclusion  of  the  letter  the  writer  states  that  he  has  made 
up  his  mind  to  discharge  Stiles  and  appoint  Captain  Fawcett 
Letter,  No.  6,  is  a  long  letter  to  Lea ;  but  I  am  not  aware  that 
there  is  anything  of  importance  in  it  bearing  on  the  present 
question*  The  writer  desires  Lea,  if  the  ship  wants  great  repairs, 
and  he  is  embarrassed,  to  lay  up  the  ship  till  his  arrival :  in  the 
postscript  he  desires  him  to  get  the  original  bill  of  sale  from 
Captain  Stiles,  and  if  Stiles  requires  a  guarantee  for  the  amount 
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du6  to  hinit  to  do  so  from  the  freight  Letter,  Na  6,  to  Lea,  1858. 
states  that  ha  may  sell  the  ship  for  14,0002.  to  16,0002^  and  that  ^'^^**' 
as  Lea  has  no  power  of  attorney  he,  Richards,  will  be  home 
m  time.  Letter,  No.  7,  to  Lea:  the  writer  says  he  shall  be 
hooM  aoon  after  that  letter  reaches,  and  states  that  the  mortgage 
OD  the  ship  is  cleared.  Letter,  Na  8,  New  York,  30th  June, 
1866 ;  Richards  to  Lea :  Richards  has  reoeired  accouiUs  of  Stiles 
proceeding  to  sell  the  ship.  Letter,  Na  9,  gives  power  of  attorney 
to  Lea  to  settle  ship  accoaots  and  remote  the  master;  the  power 
is  dated  28tb  November,  18&&  Letter,  Na  10,  from  Mesws. 
^fhompson,  of  London,  to  Stiles,  dated  14th  July,  1866,  states 
they  had  roceiYed  a  deed  of  revocation  of  the  power  of  attorney 
granted  to  Stiles.  I  have  thought  it  right  to  notice  this  oor«^ 
napondence,  but  it  cannoty  of  course,  affect  the  purchasers ;  nor, 
as  to  many  of  the  facts^  Captain  Stiles :  and  ia  useful  only  as 
abowing  oertani  circamatancea  eonoected  not  imraediateiy  with 
Ibe  sale,  but  with  the  transactions  preceding.  I  am  now  about 
to  advert  to  the  correspondence  between  Richards  aaid  Stiles, 
and  that  is  of  a  much  mora  important  character  with  reference  to 
the  issue  in  this  cause.  The  first  is  a  letter  dated  Shanghai,  the 
7th  of  I>eceittber^  1856,  from  Richards  to  Stiles,  asid^  as  appears 
by  Stiles's  letter,  received  by  him  at  Amsterdam  in  April,  1856. 
From  this  letter  it  appears  clear  that  there  had  been  eorrespond* 
eaee  respecting  the  proposal  that  Stiles  should  take  a  share  in 
the  ship,  and  that  from,  some  misunderstandiii^  as  to  the  cost  it 
waa  at  an  end :  it  then  states  that  Lea  had  authority  to  settle  all 
aoeouDta  with  Stiles^  and  that  he,  Richards^  means  to  appoint  a 
SQCcesaor.  The  effect  of  this  letter  is,  I  think,  important ;  it  ia 
certainly  not  a  legal  revtxAtion  of  the  power  of  attorney  Stilea 
held,  bat  it  is  a  dear  intimation  that  Stiles  was  to  be  no  longer 
waster;  whether  with  such  an  intimation  of  intended  discharge 
be  was  jostified  in  selling  the  ship,  is  one  of  the  cjuestions  to  be 
hereafter  solved.  Next,  there  is  a  letter  from  Richards  to  Stiles,, 
dated  Shanghai,  January,  1856^  which  waealso  received  in  April, 
1856.  This  letter  declares  the  intention  to  settle  with  Stiles  and 
dismiss  bim,  <x>  take  the  ship  and  lay  her  «p ;  it  aJeo  states  that 
the  mortgage  is  settled.  I  am  not  aware  that  there  is  any  further 
docKuaeotary  evidence  to  which  it  is  necessary  to  refer.  I  now 
cone  to  the  affidavits,  and  I  shall  examine  them,  not  with  refer- 
ence to  the  sale  by  Jameson,  for  of  that  part  of  the  case  I  have 
disposad,  but  with  respect  to  Stiles  and  his  conduct,  and  whether 
ocedit  is  to  be  given  to  bisn  or  Richards.  Mr.  Richads  deposes, 
L  That  he  did  not  give  the  power  of  attorney  to  Stiles  as  a 
saeurity  for  any  advaauoea,  but  that  he  did  so  as  a  measnce  of 
expediency,  or  in  case  of  an  advantageous  ofik  for  the  Aip. 


398  HIGH  COURT  OF  ADMIRALTY. 

1858.  2.  That  a  purchase  by  Stiles  of  one-eighth  was  agreed  upon  and 
Augutts. —  instructions  sent  to  Tarrant  to  make  it  over.  3.  That  Stiles  had 
instructions  not  to  sell  for  less  than  10,000/.  to  13,0002.  4.  The 
order  for  insurance  to  that  amount  I  wUl  now  look  at  the  other 
affidavits,  and  see  how  they  confirm  or  contradict  Richards  or 
Stiles.  Affidavit  of  Mr.  Grosvenor,  who  repaired  the  ship  at 
Whampoa,  when  under  Stiles's  command  : — "  Stiles  never  ex- 
pressed to  me  any  doubt  of  the  validity  or  legality  of  the  sale  of 
the  ship  at  Shanghai ;  he  did  mention  that  he  might  have  had  a 
share,  buj;  afterwards  said  he  would  not  do  so  because,  according 
to  the  statement  of  Richards,  she  had  cost  so  much."  Tarrant's 
affidavit: — "  I  had  authority  from  Richards  to  transfer  one- 
eighth  to  Stiles ;  Stiles  objected  to  the  price.  He  never  suggested 
that  the  sale  at  Shanghai  was  illegal,  or  that  Richards  could  not 
give  a  good  titie."  Against  this  evidence  there  are  two  affidavits 
made  by  Stiles ;  some  of  the  facts,  I  must  say,  are  very  remote 
from  the  true  issue  in  the  cause ;  but  I  will  notice  them.  His 
statements  are  in  opposition  to  the  evidence  I  have  just  quoted, 
and  I  have  to  weigh  the  credit  to  be  ascribed  to  one  or  the  other. 
Stiles  denies,  first,  that  he  declined  to  take  the  eighth  share  in 
consequence  of  the  price.  He  says,  **  Richards  proposed  to  me 
to  take  the  eighth,  and  I  tacitly  agreed  so  to  do  in  the  event  of 
Richards  being  intitied  to  give  me  a  good  tide."  This  is  rather 
an  extraordinary  statement,  for  many  reasons :  Captain  Stiles 
having  been  at  Shanghai,  having  also  been  in  a  similar  predica- 
ment, namely,  having  sold  the  -ship  he  commanded,  and  there 
being  but  three  hundred  Europeans  in  the  place,  and  being 
appointed  to  the  command  of  this  vessel,  must  have  known  what 
title  could  be  given  !  How  a  tacit  assent  accords  with  this  con- 
dition is  also  somewhat  strange.  How  the  surveys  exhibited  in 
this  cause  altered  his  opinion  I  do  not  know,  for  not  a  single 
feet  is  disclosed  by  them  he  did  not  know  before.  As  to  the 
mortgage  he  admits,  from  the  letter  of  Richards,  that  he  knew 
it  had  been  paid  off.  So  far  as  this  case  can  depend  on  the  com- 
parative degree  of  credit  to  be  given  to  Mr.  Richards  or  Captain 
Stiles,  I  have  no  hesitation  in  declaring  my  opinion  to  be  in  favour 
of  Mr.  Richards ;  he  is  confirmed  by  the  documentary  evidence 
in  the  cause  and  by  other  witnesses,  and  Stiles  is  corrobo- 
rated by  none ;  but  also  because  Stiles  has  sworn  to  statements 
wholly  inconsistent  with  his  own  conduct,  and  to  other  facts 
where*  his  testimony  is  disproved.  Stiles  has  sworn  he  believes 
that  the  sale  by  Jameson  was  illegal  and  fraudulent,  that  the 
surveys  and  estimates  were  excessive  and  fraudulent;  yet  this 
man,  being  on  the  spot,  with  ample  means  of  knowing  all  the 
factS;  and  he  must  have  known  them;  not  only  becomes  master. 
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but  agrees  to  take  a  share  in  the  vessel ;  and,  above  all,  proceeds  1868* 
to  sell  that  vessel  under  a  power  of  attorney  from  a  person  who,  — !i5IIf — I — 
according  to  his  own  oath,  had  no  title  at  all !  I  have  said  enough 
to  dispose  of  the  credit  of  Captain  Stiles.  After  these  observa* 
tions  it  is  almost  superfluous  to  inquire  whether  Stiles  was  jus- 
tified in  selling  the  vessel  at  all,  for  how  could  he  be  justified  in 
selling  what  he  has  sworn  to  be  the  property  of  Mitchell  ? 

Before  I  address  myself  to  the  question  whether,  under  the  Qusre.  Wm 
circumstances,  Captain  Stiles  was  justified,  as  between  him  and  atforaeTre- 
Richards,  in  acting  under  the  power  when  he  did,  and  as  he  did,  y^^^  ^y  ^^® 
I  will  say  a  word  as  to  a  question  of  law  which  was  suggested  grantor's  intol- 
*by  Dr.  Phillimore;  but,  I  am  inclined  to  think,  left  almost  dere-  gjj^^^j 
lict  on  all  sides.  That  question  of  law  was  as  follows : — That 
the  decree  of  insolvency  by  the  Consular  Court  at  Shanghai  was 
legal;  that  this  declaration  took  place  on  the  13th  of  May, 
1856;  that  thereby  all  the  moveable  property  of  the  insolvent, 
wheresoever,  vested  in  the  assignees.  I  strongly  incline  to  the 
opinion  that  this  proposition  is  true  by  the  principles  of  interna- 
tional law,  though  our  cases  on  the  subject  are  so  incumbered 
by  reference  to  Acts  of  Parliament,  that  I  could  not  venture  to 
say  that  I  have  found  any  authority  precisely  applicable'  to  this 
case ;  but  assuming  that  the  proposition  suggested  by  Dr.  Phil- 
limore is  founded  in  law,  it  does  not  dispose  of  this  case.  The 
effect  of  such  vesting  in  the  assignees,  assuming  it  to  have  taken 
place,  must  be  considered.  The  proposition,  to  afiect  the  deter- 
mination of  this  case,  must  go  to  tlie  length  of  contending  that 
a  bond  fide  use  of  the  power  of  attorney  after  the  decree  of 
insolvency  and  before  that  decree  could  be  known,  would  be  null 
and  void.  I  know  of  no  case  to  that  effect,  and  none  has  been 
cited.  I  am  aware  that  there  are  strong  cases  of  the  revocation 
of  a  power  of  attorney  by  death,  but  I  know  of  none  with  respect 
to  bankruptcy  or  insolvency  except  the  case  of  Dixon  v.  Ewart(a), 
and  there  the  exercise  of  the  power  was  substantially  completed 
before  the  bankruptcy.  If  it  were  necessary  for  me  to  decide 
this  question,  I  presume  that,  Richards  being  domiciled  at 
Shanghai,  I  must  decide  according  to  the  principles  of  interna- 
tional law ;  and  I  should  be  sorry  to  think  that  those  principles 
compelled  me  to  annul  bond  fide  tn^nsactions  by  reason  of  a 
contingency  which  the  contracting  parties  were  wholly  ignorant 
of,  and  had  no  reason  to  expect :  it  is  manifest  that  to  adopt 
such  a  rule  might  work  great  injustice.  In  the  present  case, 
however,  the  question  might  become  still  more  complicated,  for 

(a)  <3  Merivale,  333. 
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1858.  it  might  possibly  be  contended  that  this  was  not  a  simple  power  of 
"^"^y*^*  attorney  but  a  power  coupled  with  an  interest,  namely^  to  secure 
monies  due  to  the  grantee  of  the  power ;  and,  therefore,  it  might  be 
said  it  was  irrevocable.  I  am  of  opinion,  howeyer,  that  such  a 
position  could  not  be  adopted  in  die  present  case ;  for  in  support 
of  it  I  have  but  the  aflMavit  of  Captain  Stiles,  (o  whi<^,  un- 
corroborated, I  can  give  little  credit.  The  document,  on  the 
face  of  it,  gives  no  such  intimation ;  there  is  no  proof  of  any 
monies  advanced  before  the  power  was  executed,  and  die  state- 
ment is  directly  contradicted  by  Richards^  It  is  certainly  not 
my  iatentian  to  decide  this  case  upon  such  nice  questions  of  law 
as  those  I  have  adverted  to,  unless,  indeed,  I  should  find  myself 
compelled,  by  stem  necessity,  so  to  do. 


Stiles  wu  Dot  The  question  which  I  am  now  about  to  discuss  is  the  fc^w- 
■efiing ;  ^°        ^S  :*^Was  Captain  Stiles  justified,  under  the  circumstances,  in 

selling  this  ship  as  he  did  under  the  power  of  attorney  he  held  ? 
even  if  he  held  First,  I  am  of  opinion,  as  already  stated,  that  Captain  Stiles  has 
Mcunty  for  his  Bot  proved  the  averment  that  this  power  of  attorney  was  granted 
own  adFtocee,   ^  jjjm  gg  ^  security ;  and  even  if  it  were,  I  greatly  doubt  if  that 

foct  could  authorize  a  sale.    Take  the  case  of  a  factor,  who  has 

made  advances  and  has  a  lien ;  he  cannot  sell  contrary  to  orders. 

That  was  decided,  after  ample  discussion,  by  the  Court  of  Com- 
becauiehewM  moB  Pleas,  in  Smart  v.  Bandars  (a).    Next,  it  is  abundantly 

AeTiStructions  c***"**  ^**>  though  the  power  of  attorney  was  not  formally 
of  his  principal,  rcToked,  yet  that  Captain  Stiles,  long  before  the  sale,  received 
edtoasuhfun-  letters  informing  him  that  he  was  to  be  dismissed,  and  of  the 
tial  revocation   owner's  intention  to  dispose  of  the  ship :  the  whole  contents  of 

of  the  power.  "^  ,  . 

those  letters  show  that  the  owner  did  not  desire  that  Stiles  should 
sell  this  ship  under  this  power  of  attorney,  and  Captain  Stiies's 
letter  shows  that  he  was  about  to  sell  the  ship  not  in  accordance 
with  the  wishes  and  directions  of  the  owner,  but  in  despite  of 
them.  I  apprehend  that,  as  a  general  rule,  the  grantee  of  a 
power  of  attorney  is  bound  to  follow  the  directions  and  wishes 
of  the  grantor;  as,  for  instance,  with  respect  to  a  power  of 
attorney  to  sell  stock,  the  grantee  must  exercise  that  power 
according  to  the  orders  of  the  grantor.  I  conceive,  that  to  use 
a  power  of  attorney  contrary  to  the  known  wishes  and  directions 
of  the  grantor,  is  a  breach  of  trust  It  must  be  admitted,  how- 
ever, that  Captain  Stiles  was  placed  in  a  state  of  considerable 
cKfficulty  by  the  refusal  of  Mr.  Lea  to  take  the  agency  of  this 
ship ;  it  seems  dear  that  Stiles  had  advanced  money  and  incurred 
responsibilities  on  account  of  the  ship,  though  how  the  accounts 

(«)  5C.  B.S8£. 


THE  MARGARET  MITCHELL.  ^1 

stood  or  wbat  became  of  the  freight  bomewarde  I  am  wholly       1858. 

ignorant:  still  Richards's  letters  show  there  were  some  monies ^S— 

dae  to  Stiles.  In  case  of  absolute  necessity  Stiles  might  be  jus- 
tified in  selling  the  ship— I  do  not  say  in  ihis  sale;  as  supposing 
his  owner  had  remained  at  Shanghai.  But  his  owner  was  at 
New  York  and  coming  to  England,  and  this  Stiles  well  knew, 
for  he  wrote  to  New  York,  and  that  letter  shows  his  determina* 
tion  to  sell  despite  the  owner.  I  am  of  opinion,  that  though  the 
power  of  attorney  was  not  expressly  revoked,  yet  that  it  was 
substantially;  that  the  circumstances  of  the  case  were  not  so 
urgent  as  to  authorize  the  master  to  sell  as  he  did,  and  that  he 
was  not  justified  in  the  course  he  pursued. 

Bat  however  this  may  be  as  to  Stiles,  it  is   manifest  that  Allthedreum- 
Messrs.  Morice  and  Towne  could  not  be  affected  by  Stiles's  con-  JJit^Se'de^ 
dact  towards  his  owner,  save  so  fiir  as  they  bad  actual  knowledge  fendauu  wer« 
of  the  fact  or  knowledge  in  contemplation  of  law,  and  that  a  thT^ud  of 
bondjide  transaction  with  the  holder  of  a  power  of  attorney  must  ^'^^^  j'?'**' 
bind  the  principal,  even  though  the  attorney  may  be  to  blame,  make  reaion- 
provided,  of  course,  that  the  transaction  be  within  the  limits  of  •^'^  «q""7- 
the  power.    Let  me,  therefore,  now  consider  how  Messrs.  Morice  t^I^^^t^n- 
and  Towne  stand  with  reference  to  the  sale,  and  the  circumstances  n^^re^L 
attendant  on  the  sale.    It  has  been  pleaded,  on  behalf  of  Messrs. 
Morice  and  Towne,  that  Richards  is  not,  and  never  was,  the 
lawful  owner  of  this  ship ;  and  it  has  been  sworn  in  an  affidavit 
brought  in  on  their  behalf,  that  the  sale  to  Richards  was  illegal 
and  fraudulent.     I  have  cited  these  passages  before,  but  I  cite 
them  now  with  a  view  to  this  inquiry :— When  was  it  that  Meisrs. 
Morice  and  Towne  discovered  that  the  sale  to  Richards  was 
iHegal  and  fraudulent,  and  that  Richards  never  was  the  owner  of 
this  vessel  ?  Was  it  before  the  purchase  ?  In  that  case  they  were 
buying  the  ship  of  the  attorney,  of  a  man  whom  they  knew  not 
only  to  have  no  legal  title,  but  to  be  in  possession  under  a  frau- 
dulent sale ;  it  would  be  difficult  to  say  that  such  a  purchase  as 
that  could  stand  good.     But  did  Messrs.  Morice  and  Towne 
make  the  purchase  first  and  afterwards  discover  that  Richards's 
title  was  founded  upon  an  illegal  and  iraudalent  sale  ?  if  so,  how 
and  when?    I  will  examine  how  this  matter  stands.    Gaptain 
Btttes  had  formerly  oommanded  a  ship  in  which  they  had  an 
interest,  which  ship  was  sold  somehow,  it  matters  not  how,  in 
China;  Messrs.  Morice  and  Towne  had  insured  the  Margaret 
MitcheH  by  the  direction  of  Stiles ;  they  were,  therefore,  pre- 
viously acquainted  with  Stiles  himself,  and  were  not  altogether 
strangers  to  the  concerns  of  the  vessel.    Then,  in  1856,  they 
purchased  the  Margaret  Mitchell,  ais  they  say,  ander  tte  fblkm- 
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1858.  ing  circumstances. — On  the  2nd  of  June  Stiles  placed  the  ship 
Juguit  6.  jjj  ijjg  hands  of  Messrs.  Rayden  and  Reid  for  sale,  and  it  was 
advertised  for  sale  by  public  auction  on  the  11th  of  June.  Mr. 
Morice  swears  that  the  attention  of  his  partner  and  himself  being 
drawn  to  the  notice  of  sale  (how,  whether  by  the  notices  them- 
selves or  through  Stiles  he  does  not  say),  they  made  inquiries  of 
Rayden  and  Reid  and  of  Stiles  as  to  the  title  Stiles  could  legally 
convey  to  a  purchaser.  Now  what  was  the  result  of  that  inquiry  ? 
Mr.  Morice  does  not  tell  us.  Did  Captain  Stiles  give  Mr. 
Morice  the  history  of  Richards*s  title,  such  as  he  has  now  sworn 
to,  or  did  he  induce,  by  another  representation,  Mr.  Morice  to 
buy  ?  I  must,  in  favor  of  Mr.  Morice,  presume  the  latter ;  but 
then  what  becomes  of  Captain  Stiles*s  honesty  and  integrity  ?  Mr. 
Morice  further  says  that  he  ascertained  that  Mr.  Mitchell  was 
the  registered  owner ;  that  there  was  an  indorsement  on  the  cer- 
tificate of  register  of  the  sale  at  Shanghai,  and  also  of  a  mort- 
gage for  1,336Z.  to  Messrs.  Anthon  &  Co.,  of  Hong  Kong;  that 
he  applied  to  the  comptroller  of  the  Customs,  who  informed  him 
no  register  could  be  granted  without  consent  of  Mitchell,  and 
that  accordingly  he  gave  up  the  intention  to  purchase.  The  next 
step  in  this  transaction  is,  that  on  the  11th  of  June  the  ship  was 
arrested  on  the  instance  of  Mr.  Mitchell,  and  the  sale  by  auction 
ther^eby  prevented;  and  now  comes  a  passage  in  the  affidavit 
which  deserves  great  attention.  Mr.  Morice  swears  that  he  ''  was 
waited  upon  by  Mr.  Stiles,  who  represented  that  he  had  not  means 
to  defend  the  action,  and  expressed  great  doubts  whether  he  could 
successfully  contest  the  right  of  Mitchell  to  the  possession  of  the 
ship,  which  had  been,  as  he  said,  most  unjustifiably  sold  to 
Richards."  Here  I  pause,  and  I  should  like  to  know  what  the 
answer  of  Mr.  Morice  was  to  such  representation.  Did  he  not 
know  that  if  the  vessel  had  been  most  unjustifiably  sold  to  Rich- 
ards, that  Richards  had  no  right  to  execute  any  power  of  attorney 
to  sell  her,  and  that  the  proposal  by  Stiles,  as  attorney  to  Rich- 
ards, with  such  a  conviction,  was  contrary  to  every  principle  of 
justice  ?  I  proceed  to  the  next  passage  in  this  affidavit.  ^'  Stiles 
requested  him,  Morice,  to  negociate  for  the  sale  of  Mitchell's 
interest  in  the  ship;  that  he  accordingly  did  negociate  with 
Mitchell,  and  arranged  that  Mitchell  should  transfer  the  ship  to 
him  and  his  partner  for  ],200Z."  Now,  I  must  ask,  by  whose 
authority  Messrs.  Morice  and  Towne  undertook  such  nego- 
ciation,  and  what,  in  effect,  the  transaction  of  such  negociation 
was?  The  ],200Z.  paid  to  Mitchell  was  1,200/.  out  of  the  pocket 
of  Richards,  if  he  was  bona  fide  the  owner;  and  who  did  or 
could  authorize  Messrs.  Morice  and  Towne  so  to  deal  with  the 
interests  of  Mr.  Richards  ?   From  Richards  himself  they  had  no 
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authority,  from  Stiles  they  could  have  none,  for  he  had  simply  a  1858. 
power  of  attorney  to  sell  the  ship ;  and  a  power  of  attorney  to  ^^g^*  ^- 
sell  the  ship  imports  that  he  shall  sell  the  ship  for  its  value  as  a 
ship,  and  gives  no  authority  to  negociate  a  sale  upon  any  other 
terms.  Of  this  1,200Z.,  if  Richards  had  a  band  fide  title  and  this 
sale  could  stand  good,  he  would  be  defrauded  by  this  arrange- 
ment; and  if  Richards  had  no  valid  title  he  would  not  have  any 
right  in  law  or  in  equity  to  the  other  sums  said  to  have  been  paid 
on  account  of  this  purchase  by  Messrs.  Morice  and  Towne  to 
Stiles  and  Lea  as  his  agents.  Now  here  let  me  observe,  that  if 
ever  there  was  a  case  in  which  the  vigilance  of  a  purchaser  ought 
to  have  been  awakened,  it  was  the  present.  It  must  have  been 
perfectly  evident  to  Messrs.  Morice  and  Towne  that  this  was  a 
sale  not  for  the  benefit  of  the  owner,  but  for  the  benefit  of  Stiles 
the  master ;  it  was  their  bounden  duty,  as  honest  purchasers,  to 
make  every  possible  inquiry  as  to  the  circumstances  which  in- 
duced the  sale,  and  as  to  the  directions  given  by  the  owner  of  the 
vessel :  it  was  not  a  common  sale  by  power  of  attorney,  it  was  a 
sale  by  a  master  under  a  power  of  attorney,  invalid  by  his  own 
representation,  and  rendered  still  more  suspicious  by  the  claim  of 
Mr.  Mitchell.  This  is  not  the  case  of  a  bond  fide  purchase  under 
a  power  of  attorney,  where  the  purchaser  afterwards,  discovering 
that  he  has  got  a  doubtful  title,  seeks  peace  by  a  payment  to  an 
adverse  claimant ;  but  it  is  the  case  of  a  purchaser  being  told 
beforehand  that  the  attorney  has  no  right  to  sell,  bolstering  up 
his  title  by  reference  to  a  third  party  at  the  expense  of  an  indi- 
vidual whose  interests  were,  without  authority,  sacrificed.  I 
proceed  to  the  next  step.  Mr.  Morice  swears,  that  on  June 
13th  the  ship  was  transferred  to  him  by  Stiles  free  from  incum- 
brances, save  as  appears  by  the  registry  of  the  ship,  whereby 
Mitchell  appeared  to  be  the  registered  owner,  and-  subject  to  a 
mortgage  of  1,336Z.  Now  Stiles  knew  that  that  money  on  mort- 
gage had  been  paid  off;  did  he  or  did  he  not  communicate 
that  fact  to  Messrs.  Morice  and  Towne?  If  he  did,  why  was 
no  notice  taken  of  that  communication  ?  if  he  did  not,  where 
is  his  honesty?  But  what  is  the  effect  of  this  bill  of  sale? 
Why,  that  there  being  a  reservation  of  this  incumbrance,  and  the 
incumbrance  not  existing,  it  was  so  much  money  deducted  from 
the  real  price  and  value  of  the  vessel.  The  next  step  is  a  bill  of 
sale  taken  from  Mr.  Mitchell,  in  consideration  of  1,200/.,  with  a 
covenant  that  Mr.  Mitchell  has  power  to  transfer,  and  that  the 
ship  is  free  from  incumbrances.  Now  what  is  the  result  of  this 
transaction  ?  Is  it  meant,  that  if  Mr.  Mitcbeirs  title  could  be 
sustained  the  claim  for  the  mortgage  would  be  invalidated, 
or  what  is  the  meaning  of  this  averment  in  the  bill  of  sale  ?   It  is 
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1858.  right  to  observe^  also,  diat  these  tranBfere  take  plaoe  by  priyate 
jitgtuii,  contracti  and  not  at  a  public  auction.  Now  let  me  look  to  the 
price  which  has  been  paid  for  this  yessel  on  account  of  Mr. 
Richards, — 4,000/.  and  no  more,  that  is  the  utmost  extent  to 
which  he  oould  be  benefited  by  this  transfer ;  possibly,  if  the 
ly336i.  mortgage  were  added  to  the  price,  Messrs.  Morice  and 
Towne  might  conceire  that  they  had  given  more,  but  they  knew, 
or  ought  to  have  known,  that  that  mortgage  was  paid  off.  Now, 
was  this  price  the  true  value  of  the  property  transferred,  and  how 
16  that  value  to  be  ascertained  ?  On  the  part  of  the  purchasers 
thus:— <' We  bought  a  doubtful  title."  Be  it  so.  Who  gave 
Stiles  a  power  to  sell  the  ship  upon  a  doubtful  title  ?  and  by  what 
authority  from  Richards  did  they  take  a  doubtful  title  ?  On  the 
part  of  Richards  it  is  contended  that  the  vdue  of  the  ship  was 
what  it  was  worth  wiUi  a  good  title ;  and  beyond  all  doabt  and 
question,  both  from  the  affidavit  of  Mr.  Bayley,the  repairs  done 
and  the  insurances  effected,  the  real  value  of  the  ship  was  above 
double  4,0002.  Lastly,  what  became  of  the  price  ?  About  3,000/. 
was  paid  to  Stiles,  who  retained  it  in  liquidation  of  an  account 
consisting  of  his  own  demands  only,  never  settled  by  his  owner; 
the  remainder  was  paid  to  Mr.  Lea,  who,  though  he  repudiated 
the  agency  of  the  ship,  was  not  unwilling  to  take  as  such  agent 
the  residue  of  the  purchase-money  on  an  equally  unsettled 
account 

I  have  now  finished  my  investigation  into  this  transaction, 
with  an  earnest  endeavour  to  ascertain  its  real  nature,  and  I 
Recapituia-  canoot  doubt  the  conclusions  to  which  I  must  come,  t  am  of 
bvAe  master  ^P'™^"^>  **  ^  ^^"^^  already  expressed,  that  the  sale  by  Jameson 
▼slid,  the  sub-  was  fuily  authorized  by  the  circumstances  of  the  case,  and  that 
sXVn^^id^^  Mr.  MitcheU's  tide  was  wholly  divested  thereby ;  and  I  am 
Judgment  for  further  of  Opinion  that  the  claim  of  Messrs.  Morice  and  Towne 
the  pkintiffii.    ^  ^gjy  ^p^  ^|j^  purchase  from  Stiles  as  the  attorney  of  Richards 

cannot  be  supported  ;  I  think  that  the  conduct  of  Stiles  was  not 
justifiable,  and  that  the  transaction  was  so  conducted  that,  with 
reference  to  the  facts  already  stated,  upon  every  principle  of  law 
and  equity,  the  sale  was  void. 

Bawdier  and  Bathurst,  proctors  for  the  Plaintifill. 

Chrkson  for  the  Defendants. 
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THE  VIANNA. 

Collision — Ship  launching — Reasonable  Notice — Onus  probandi 

— Look-out — Both  Vessels  to  blame. 

A  river  being  a  public  thoroughfare,  must,  as  a  rule,  be  kept  open  and  firee  from 

danger,  for  all  ships  navigating  thereon. 
On  the  occasion  of  a  ship's  launch,  those  in  charge  of  the  launch  are  bound  to  give 

the  customary  notice ;  if  there  is  no  custom,  then  reasonable  notice. 
Reasonable  notice,  in  such  circumstances,  considered. 
The  Blenheim  (a)  followed. 

The  party  launching  must  prove  that  such  notiee  was  given. 
Vessels  navigating  the  river  are  bound  to  observe  reasonable  signals  of  an  intended 

launch. 

COLLISION.  The  Rossendale  was  proceeding  down  the 
river  Tyne  in  tow  of  a  steam-tug,  and  had  reached  a 
narrow  part  of  the  river  called  the  Narrows,  when  the  Vianna,  a 
large  screw-steamer,  was  launched  from  Marshairs  ship-yard,  and 
came  on  stem  foremost  into  her  starboard  quarter.  The  wind 
was  setting  up  the  river,  the  tide  was  nearly  high  water. 

The  libel  of  the  Rossendale  pleaded  that  the  collision  was 
caused  by  the  want  of  proper  care  and  precaution  of  those  in 
charge  of  the  Vianna.  The  allegation  of  the  Vianna  pleaded 
that  the  signals  of  a  launch,  according  to  the  custom  of  the 
Tyne,  are— 

Ist  That  a  flag  should  be  hoisted  forward,  and  an  ensign  aft, 
on  board  the  launch,  for  some  time  befoi*e  high  water  (the  time 
of  the  intended  launch),  in  order  to  show  that  it  is  about  to  take 
place. 

2ndly.  That  half  an  hour,  or  thereabout,  before  the  launch 
takes  place,  the  ensign  should  be  lowered,  but  the  flag  forward 
kept  flying,  for  the  purpose  of  showing  that  the  time  of  the 
launch  is  approaching. 

3rdly.  That  when  the  launch  is  on  the  point  of  taking  place, 

(a)  4  N.  of  C.  498. 
S.  F  F 
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1668.       the  ensign  is  to  be  again  hoisted^  to  show  that  all  is  ready,  and 
^^^'*^****^  ^'    that  the  vessel  will  be  launched  immediately.     It  then  alleged 


that  each  of  these  operations  had  been  duly  and  properly  ob- 
servedy  and  that  the  collision  was  caused  by  the  negligence  of 
those  on  board  the  Rossendale  in  not  noticing  the  signals,  or 
by  rashly  proceeding  in  defiance  of  them.  The  responsive  alle- 
gation denied  the  custom  to  be  as  pleaded,  alleging  a  different 
custom,  and  pleaded  that  it  was  also  customary  to  procure 
the  attendance  of  the  harbour-master  to  keep  the  river  clear. 
This  was  traversed  by  the  Vianna. 

In  the  evidence  it  appeared  that  those  in  charge  of  the  Rossen- 
dale had  not  observed  the  signals  on  board  the  Vianna,  and  were 
not  aware  of  the  launch  until  the  last  moment;  that  the  custom 
of  using  any  particular  series  of  flags  as  signals  was  not  uni- 
form ;  and  that  there  was  no  invariable  custom  of  summoning 
the  harbour-master.  It  also  appeared  that  those  in  cbai^ge  of 
the  launch  of  the  Vianna  had  not  observed  the  Rossendale,  until 
the  launch  was  actually  taking  place,  and  it  was  impossible  to 
stop  it 

The  Admiralty  Advocate  and  Deane,  Q.C,  for  the  Rossen- 
dale. 

Twiss,  Q.C.,  and  WaddilovCy,  for  the  Vianna. 

The  case  of  the  Blenheim  (a)  was  cited,  and  commented 
upon. 

Dr.  Lushington,  summing  up  to  the  Elder  Brethren. 

The  ptfty  I  adhere  to  the  principles  I  laid  down  in  the  Blenheim.     As  a 

bwod  toVrove  general  rule  the  thoroughfare  of  the  river  must  be  kept  open,  and 
that  he  gave  free  from  danger  for  all  ships  passing  to  and  fro.  If  a  ship  is  to  be 
reatonablB^'  launched,  causing  thereby  the  temporary  hindrance  of  a  common 
notice.  right,  the  party  launching  must  give  adequate  notice ;  and  the 

onu$  probandi  that  proper  notice  was  given  is  upon  him.  As 
to  what  is  adequate  notice,  if  one  custom  is  universally  observed, 
it  is  sufiBcient  to  show  that  that  custom  was  followed,  because, 
even  supposing  that  the  custom  did  not  prescribe  all  that  might  be 
desired,  no  one  is  bound  to  do  more  than  the  custom  of  the  place 
requires.  If  there  is  no  fixed  custom,  reasonable  notice  must  be 
given,  notice  of  a  reasonable  kind,  and  in  a  reasonable  time. 

(a)  4  N.  of  C.  493. 
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In  the  present  instance  no  custom  is  proved,  because  a  custom        1858. 
in  law  must  be  universal,  or  at  least  so  universal  that  any  depar- 1- 


ture  from  it  is  recognized  as  imusual  and  extraordinary.    Here 
there  is  no  fixed  universal  custom ;  no  fixed  custom  as  to  send- 
ing for  the  harbour-master ;  no  fixed  custom  as  to  the  kind  of 
flags  to  be  u^ed,  and  tha»  manner  in  which  they  are  to  be  ex- 
hibited.   We  must  therefore  consider  what  is  the  reasonable  What  was  rea- 
notice  which  the  law  in  the  circumstances  of  the  case  requires.  *°°*  « notice 
Mr.  Marshall's  yard  is  situated  at  the  Narrows.    The  river  is  so 
narrow  there  that  it  is  obvious  that  the  launch  of  a  great  ship 
could  not  take  place  there  without  danger  to  ships  passing ;  it 
was  therefore  incumbent  upon  the  parties  engi^ed  in  launching 
to  exercise  the  greater  caution ;  to  give  to  all  ships  navigating 
the  river  clear  intelligible  notice,  and  in  reasonable  time,  that  a 
launch  was  about  to  take  place.     It  seems  reasonable,  and  is 
admitted,  that,  although  there  is  no  custom  as  to  the  precise  sig- 
nals to  be  used,  the  notice  by  flags  on  board  the  launch  should  be 
of  two  kinds ;  one  a  general  notice  that  the  launch  is  going  to  take 
place,  the  other,  which  is  much  more  important,  that  the  launch 
is  going  to  take  place  immediately,  because  no  one  can  for  a 
moment  contend  that  the  navigation  of  a  river  is  to  be  stopped 
during  a  whole  day  on  account  of  the  launch  of  a  ship.    You 
will  probably  be  of  opinion  that  this  general  notice  by  flags  of 
the  intended  launch  was  given,  so  as  to  be  observed  and  under- 
stood by  all  vessels  navigating  the  river  with  proper   caution 
and  a  sufficient  look-out.    As  to  the  particular  and  final  notice, 
you  wilt  perhaps  be  in  more  doubt,  because  it  appears  that  the 
vessel  was  almost  in  motion  before  the  last  flag  was  hoisted. 
But  you  will  also  have  to  consider  whether,  in  the  circumstances, 
those  in  charge  of  the  launch  ought  not  to  have  obtained  the 
assistance  of  the  harbour-master  to  keep  the  way  clear,  or  at 
least  whether  they  ought  not  to  have  bad  boats  in  attendance  to 
give  timely  warning  to  vessels ;  neither  of  which  precautionary 
measures  was  adopted.     You  will  also  consider  whether,  before 
giving  the  final  order  for  launching,  it  ought  not  to  have  bee'n 
ascertained  that  no  ship  was  passing,  so  as  to  be  endangered  by 
the  launch.     I  now  come  to  those  on  board  the  Rossendale.     It  Did  the  Roi- 
appears,  according  to  the  evidence  of  the  master,  pilot,  and  "^^e/look?  * 
second  mate,  that  they  went  down  the  river  and  never  saw  sig-  out  t 
uals  of  the  launch  at  all.    Assuming  that  to  be  true,  it  seems  to 
me  a  very  great  question  whether  they  must  not  have  neglected 
to  use  common  and  ordinary  caution. 

On  returning  from  consultation  with  the  Elder  Brethren. 

ff2 
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1858.  Djl  Lushington  : — We  are  all  of  opinion  that  both  ships  are 

''^"****^^*    to  blame  for  this  collision.    Those  who  conducted  the  launch 
Both  Tesseli  to  are  to  blame  for  not  having  taken  reasonable  and  proper  pre- 
cautions to  have  the  way  dear  before  launching.    Those  on 
board  the  Rossendale  are  to  blame  in  not  keeping  a  sufficient 
look-out  and  taking  proper  measures  thereupon* 

Stokes,  proctor  for  the  Rossendale. 

Waddilove  for  the  Vianna. 


THE  VICTORIA,  Pjllbson,  Master. 

Possession — LeffcU  and  Equitable    Title — Jurisdiction — 3  ^  4 

Vict*  c.  65,  s,  4. 

The  Merchant  Shipping  Act,  1854^  admits  equitable  interesttin  ships.    The  Coor 

will  not  dispossess  the  equitable  owner  of  the  moiety  of  a  ship  at  the  instance 

of  the  legal  owner  of  more  than  a  moiety. 
StmbUn    The  Court  has  no  original  jurisdiction  over  equitable  title,  and  will  not 

therefore  dispossess  the  legal  owner  of  a  moiety  at  the  instance  of  the  equitable 

owner  of  more  than  a  moiety. 
The  Court  inclines  against  dispossession,  and  requires  the  plaintiff's  claim  to  be 

clearly  proved. 
P.,  the  master  of  a  ship  in  possession,  was  registered  owner  of  twenty-eight  shares 

only;  R.  was  the  registered  owner  of  the  remaining  thirty- two:  but  it  was 

proved,  to  the  satisfaction  of  the  Court,  that  R.  held  four  of  his  shares  as 

mofff^  trustee  for  P.    Heldy  that  P.  was  intitled  to  retain  possession. 

loOSf. 

Jmmuuy  26.  T I  iHIS  was  an  action  of  possession  brought  by  Richard  Red- 
-JL  way,  as  the  registered  owner  of  thirty*six  shares  of  the 
brig  Victoria,  against  Thomas  Pearson,  the  master,  who  was  in 
possession.  Pearson  alleged  himself  to  be  the  r^stered  owner 
of  twenty-eight  shares,  and  the  equitable  owner  of  four  more. 
The  questions  for  the  decision  of  the  Court  were, — 1.  Was 
Pearson  in  fact  the  equitable  owner  of  the  four  shares  ?  2.  If 
so,  was  he  intitled  to  retain  possession  of  the  ship  ? 

Addams,  Q.C.,  for  Bedway,  the  Plaintiff. 

IkoisSt  Q.C.,  for  Pearson,  the  Defendant. 
Judgment.  Db.  Lushington  : — At  the  commencement  of  this  suit  Tho- 
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mas  Pearson^  the  master,  was  in  possession  of  this  vessel.       1859. 
Richard  Redway,  alleging  himself  to  be  the  owner  of  thirty-six    ^"^"^  ^^' 
shares,  instituted  the  present  proceeding,  in  order  to  eject  the 
master  (who  is  admitted  to  be  the  owner  of  twenty-eight  shares), 
and  to  have  the  vessel  delivered  over  to  him. 

The  matter  of  fact  in  dispute  is  whether  Redway  is  the  band 
Jide  owner  of  thirty -six  shares,  or  whether,  as  to  four  shares,  he 
is  not  trustee  for  the  master. 

Pearson's  case  is,  that  he  agreed  with  Redway  to  purchase  the  Defendanf  s 
vessel  of  Swain,  the  former  owner,  each  purchaser  to  have  a  *'*'** 
moiety ;  and  as  he  was  to  be  the  master,  in  order  that  he  might 
not  have  the  control  of  the  vessel,  it  was  farther  agreed  that  he, 
Pearson,  should  be  registered  for  twenty-eight  shares  only.  As 
to  the  probability  of  such  an  arrangement  I  say  nothing,  for  I 
can  really  form  no  opinion  whether  it  is  likely  that  persons  in 
such  situations  should  form  such  a  contract ;  but  when  I  look 
to  evidence  of  such  agreement,  I  certainly  should  have  expected 
that  it  should  be  put  into  writing.  It  is  not  alleged  that  this 
was  done. 

With  respect  to  the  payment*  Pearson  states  that  the  price 
of  the  moiety  would  be  246L ;  that  he  had  but  150/.,  and  that 
Redway  advanced  him  on  loan  the  961.  to  make  up  his  share  of 
the  price ;  that  from  the  purchase  all  the  accounts  were  made 
out  on  the  footing  of  the  parties  being  intitled  in  moieties,  and 
that  he  was  charged  with  interest  for  the  96/.  The  accounts 
certainly  do  show  prima  facte  that  such  was  the  case. 

Mr.  Redway,  on  the  other  hand,  denies  that  there  was  any  piaintiff*i  case, 
such  agreement  as  stated  by  Pearson.  He  says  that  he  pur- 
chased thirty-six  shares,  and  that  Pearson  bought  twenty- 
eight  only,  and  that  he  advanced  Pearson  61 Z.  to  make  up  the 
price  of  those  twenty-eight  shares,  the  price  being  2 IH.,  and 
Pearson  producing  only  150/.  He  admits  that  they  were  to 
share  the  profits  in  moieties,  and  to  bear  the  expenses  and  losses 
in  the  same  way.  He  admits  also,  that  he  debited  Pearson  with 
96/.,  which,  added  to  Pearson's  150/.,  would  be  the  price  of  a 
moiety ;  but  he  says  the  96/.  in  the  item  account,  consisted  of 
the  61/.  advanced  to  Redway,  and  35/.  the  price  of  the  four 
shares  he  had  himself  paid  to  the  former  owner.  I  can  under- 
stand that  if  Redway  allowed  Pearson  to  share  in  moieties,  he 
might  justly  charge  him  with  the  interest  on  the  four  shares,  but 
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1859.        I  do  not  uDderstand  how  be  would  charge  him  with  the  prin- 
/wwwy26.    ^poi^  fj^  yg(  ]^Q  appears  so  to  haye  done. 


Higtory  of  the 
Court's  juria- 
diction  in 
causes  of  pos- 
■esdon. 


Limits  of  its 
jurisdiction 
oyer  equitable 
titles. 


The  plaintiff's 
title  to  posses- 
sion is  not  suffi- 
ciently proved. 


Judgment  for 
the  defendant 


I  am  wholly  dissatisfied  with  Redwa/s  ezplaoation  of  this 
part  of  the  transaction.  The  bills  of  sale  and  the  register  agree 
with  the  case  of  either,  though  standing  alone  they  would  be 
conclusive  in  favour  of  Redway ;  they  both  make  Redway  the 
owner  of  thirty-six  shares,  and  Pearson  the  owner  of  twenty-eight 
only.  Mr.  Swain  is  unfortunately  dead.  It  is  upon  this  con- 
flicting evidence  I  have  to  decide,  and  I  have  come  to  the  con- 
clusion that,  in  point  of  fact,  Pearson  is  the  equitable  owner  of 
these  four  shares.  The  question  of  law  then  comes,  whether  he 
is  therefore  intitled  to  hold  possession  of  the  ship  as  against  the 
legal  owner  of  more  than  a  moiety. 

It  is  important  to  consider  on  what  foundation  the  jurisdiction 
of  the  Court  stands,  and  within  what  limits  it  is  circumscribed. 
Causes  of  possession  always  belonged  to  the  Court  of  Admi- 
ralty, but  such  jurisdiction  was  very  limited ;  if  questions  of 
tide  arose,  the  Court  declined  to  proceed  further.  It  pleased 
the  legislature,  however,  to  enlarge  the  jurisdiction  by  enabling 
the  Court  in  causes  of  possession  to  try  questions  of  tide  (a). 
I  have  no  doubt,  therefore,  of  my  authority  to  try  questions  of 
legal  title,  but  how  far  I  should  be  justified  in  trying  an  equit- 
able tide,  is  another  question.  It  was  said  by  Lord  Stowell 
that  the  Court  exercised  an  equitable  jurisdiction,  and  in  one 
sense  of  the  term  I  do  not  doubt  it;  but  how  far  is  the  Court 
competent  to  enforce  rights  of  technical  equity,  such  as  trusts  ? 
I  need  not  give  a  complete  answer  to  this  question,  for  I  appre- 
hend that  there  is  a  distinction  between  enforcing  an  equitable 
right  at  the  instance  of  the  party  claiming  such  right,  and  refus- 
ing to  enforce  a  claim  of  a  legal  owner  to  the  (tiaregard  of  an 
equitable  right 

I  am  of  opinion  that  Mr.  Redway,  who  has  promoted  this 
suit,  lias  not  proved,  to  the  satisfaction  of  the  Court,  tiiat  he  has 
such  a  tide  to  this  ship  as  intides  him  to  the  aid  of  this  Court  to 
take  the  possession  out  of  the  hands  of  the  master.  I  think  I 
ought  not  to  comply  with  such  prayer,  unless  the  case  is  per- 
fecdy  clear. 

Clarkson,  proctor  for  the  plaintifi*. 

Toller  for  the  defendant. 


(a)  8  &  4  Vict  c  65,  s.  4. 
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1869. 

Pebrwuy  22. 


THE  SEINE,  —  Ballibton,  Master. 

CoUidon — Steamer — Starboard  side  of  Mtd-Channd^*^  Wilful 
default''  of  Master  — PUading-- 17  ^  18  Vict,  c-  104v 
ss.  297,  299. 

The  ownen  of  a  Bteamship  are  responsible  for  damsj^e  caused  by  the  act  of  th6 
maater  in  not  obterving  the  297th  aectioii  of  the  Merehant  Shipping  Act,  18^4, 
which  prescribes  keeping  to  the  starboard  side  of  the  mid-channel,  notwith* 
standing  the  299th  section  declares  that  the  damage  in  such  case  shall  be 
deemed  to  be  caused  by  the  wilful  default  of  the  person  in  charge  of  the  deck. 

The  Druid  (a)  distinguished. 

The  297th  section  is  not  to  be  controlled  by  any  custOM  resting  on  mere  cofite* 
nience,  eren  the  couTenience  of  public  officers,  as  Custom-house  officers,  in 
the  discharge  of  their  duties. 

The  Fyenoord  (b)  followed. 

Semble,  A  defence  in  law  which  might  have  been  raised  in  the  pleadings,  and  was 
not  so  raised,  cannot  be  afterwards  relied  upon  at  the  hetflflg. 

THIS  was  an  action  of  collision  brought  by  the  owners  of  the 
steam^tug  Victory  against  the  steamship  Seine,  and  her 
owners  the  General  Steam  Navigation  Company,  intervening. 

The  Victory  was  lying  at  anchor  in  the  Thames  a  little  below 
Gravesend,  and  inside  the  line  of  coal-hulks  on  the  south  side  of 
the  riren  About  7  a.m.,  on  the  dth  October,  she  got  under 
weigh,  and  steamed  out  between  two  of  the  coal-bolks  standing 
to  the  northward,  in  order  to  pass  between  two  vessels  lying 
outside  the  line  of  coal-hulks,  and  speak  another  steamer  belong- 
ing to  the  same  owners.  The  weather  was  fine  and  clear,  the  tide 
ebb.  The  tug  was  steaming  about  four  knots  an  hour.  On 
issuing  between  the  coal-hulks  the  Seine  was  observed  a  mile  off 
coming  up  the  river  on  the  north  side ;  on  approaching  the  open- 
ing between  the  two  vessels  the  Seine  was  standing  across  the 
river,  at  about  twelve  knots  an  hour,  under  her  starboard  helm, 
in  a  direction  for  the  tug's  starboard  side.  The  master  of  the 
tug,  seeing  a  collision  was  imminent,  put  on  at  full  speed  in  order 
to  clear  the  bows  of  the  Seine  if  possible ;  but  the  Seine  came 
straight  on,  and,  striking  the  tug  on  her  starboard  quarter^  s&nk 
her  immediately. 

The  allegation  pleaded  that  the  collision  was  caused  by  the 
Victory  suddenly  shooting  out  from  between  the  coal-hulks  and 
crossing  the  bows  of  the  Seine ;  and  that  the  Seine,  although  her 

(a)  1  W.  R.  391.  (6)  Ante,  p.  374. 
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1859.  helm  was  ported  and  the  engines  reversed^  could  not  avoid  the 
Fehruary  22.  collision.  It  also  pleaded  that  the  Seine  was  brought  gradually 
over  to  the  south  side  of  the  river  *'  in  order  to  her  approaching 
as  near  as  conveniently  might  be  to  the  station  off  the  Custom- 
house at  Gravesend,  appointed  by  the  Lords  Commissioners  of 
her  Majesty's  Customs,  as  that  for  all  steamers  from  foreign  parts 
arriving  in  the  port  of  Gravesend  to  take  on  board  their  Custom- 
house officers,  pursuant  to  the  provisions  in  that  behalf  of  the 
8  &  9  Vict  c.  86y  such  being  also  the  well-known  and  recognized 
course  of  navigation  for  all  steamers  arriving  in  the  said  port  of 
Gravesend  from  any  foreign  parts  for  that  purpose,  pursuant  to 
the  statute  aforesaid." 

The  12th  section  of  8  &  9  Vict.  c.  86,  enacts,  ''That  every  ship 
shall  come  as  quickly  up  to  the  proper  place  of  mooring  or  un- 
lading as  the  nature  of  the  port  will  admit,  and  without  touching 
at  any  other  place ;  and  in  proceeding  to  such  place,  shall  bring 
to  at  stations  appointed  by  the  Commissioners  of  Her  Majesty's 
Customs  for  the  boarding  of  ships  by  the  officers  of  the  Cus- 
toms." 

It  appeared  in  evidence  that  many  steamers  and  other  vessels 
cleared  on  the  south  side  of  the  river,  and  an  officer  from  the 
Customs'  department  deposed  that  in  rough  weather  it  was  dan- 
gerous to  cross  the  river  in  boats. 

J)€ane,  Q.C.,  and  Wambey  for  the  Victory.  The  Seine  was 
on  her  wrong  side  of  the  river.  The  convenience  of  Custom- 
house officers  cannot  override  an  Act  of  Parliament 

Addams,  Q.C.,  and  Robinson  for  the  Seine.  The  Seine  was 
not  "  navigating"  within  the  meaning  of  section  297  of  the  Mer- 
chant Shipping  Act  The  custom  and  necessity  for  the  custom 
are  sufficiently  proved.  But  even  if  the  Seine  was  violating 
section  297  in  being  on  the  south  side  of  the  river  the  owners  are 
not  responsible,  because  section  299  declares  that  the  violation  of 
the  statute  shall  be  considered  the  ''  wilful  default"  of  the  officer 
in  charge,  and  owners  are  not  liable  for  the  wilful  act  or  de&ult 
of  their  servants ;  Druid  (a). 

Deane,  Q.C.,  in  reply. 

Dr.  Lushington,  to  the  Elder  Brethren. 

I  think  the  Court  has  some  reason  to  complain  of  the  conduct 
of  one  of  the  parties  in  raising  a  point  of  law  that  is  not  stated 

(a)  1  W.  R.  891. 
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in  the  pleadings.    Dr.  Addams  has  contended,  that  assuming        1859. 

the  crossing  over  to  the  south  side  of  the  river  was  a  violation      ^^*^^ 

of  the  297th  section  of  the  Merchant  Shipping  Act,  the  owners  ^^^i^^j?"^^^^ 
of  the  Seine  are  not  liable,  because  the  299th  section  declares  wroi^  side  of 
that  '*  in  case  any  damage  to  person  or  property  arises  from  the  ^iif^i  default 
non-observance  by  any  ship  of  any  of  the  said  rules,  such  damage  J^  ^^u"?**^'^' 
shall  be  deemed  to  have  been  occasioned  by  the  wilful  default  of  owners  were 
the  person  in  charge  of  the  deck."   Certainly  this  is  a  proposition  J^^iV]""  l°^^I 
of  transcendent  importance,  because,  if  the  argument  be  right,  cause  not 
this  Court  has  been  wrong  a  hundred  times,  and  so  have  their  Luae^^ontrary" 
Lordships  in  the  Privy  Council;  and  not  only  wrong  with  regard  ^^^®  univcr- 
to  ships  keeping  the  starboard  side  of  mid-channel,  but  wrong  the  Court  and 
with  regard  to  the  exhibition  of  lights,  and  wrong  with  respect  coundPs.  Be- 
to  the  rule  of  port  helm  given  in  the  296th  section.    It  would  be  cause  not  weU 
unfortunate,  indeed,  if  we  had  all  been  in  error  from  the  time  this  ^J^  i  w.r. 
statute  was  passed  up  to  the  present  period.     But  this  objection  ^^}9  distin- 
in  law  is  not  raised  in  the  pleadings.    The  owners  of  the  Seine 
have  not  repudiated  the  act  of  the  master,  they  justify  it.    In  the 
case  of  the  Druid  I  was  obliged,  though  very  reluctantly,  to  come 
to  the  conclusion  that  the  owners  of  a  steamer  were  not  liable  for 
the  act  of  their  master  in  wilfully  running  into  another  vessel ; 
but  that  was  an  act  of  a  very  different  complexion  from  this,  for 
the  master  was  not  acting  within  the  scope  of  his  ordinary  duty, 
and  the  act  was  altogether  illegal  and  with  an  illegal  intention ; 
and  there  the  owners  repudiated  the  act.    The  rule  of  law  is,  as 
stated  in  the  earlier  cases,  ^'  that  for  the  careless  performance  of  a 
legal  act  the  master  of  the  servant  is  responsible ;"  here  the 
master  of  the  Seine  was  navigating  the  steamer  within  the  sphere 
of  his  ordinary  and  lawfid  business.     I  have,  therefore,  no  hesi- 
tation in  overruling  the  objection ;  1st,  because  it  is  not  raised 
in  the  plea ;  2ndly,  because  it  is  contradicted  by  the  practice  of 
this  Court  and  the  Privy  Council ;  Srdly,  because  it  is  not,  in  my 
judgment,  in  itself  well  founded. 

The  counsel  for  the  Seine,  however,  seek  to  justify  the  crossing  justification  by 
over  to  the  south  side  of  the  river ;  1st,  by  the  custom  of  steamers  custom  not 
from  foreign  parts  clearing  to  the  southward;  and,  2ndly,  by  ^"» 
the  alleged  danger  to  the  Customs'  officers  in  crossing  the  river 
to  the  northward.    The  custom,  even  if  it  could  be  entertained  The  custom 
as  any  valid  justification,  is,  in  my  opinion,  not  proved ;  it  is  not  ^^^  ^^}  ^*^'^» 
proved  to  be  uniform,  and  is,  therefore,  no  custom  in  law.    Next,  danger  to 
is  there  any  pretence  for  saying  that  the  Seine  was  prevented  ^^ure  from 
from  obeying  the  Act  of  Parliament  by  any  danger  that  the  Cus-  the  statute ; 
tom-house  officers  would  have  incurred  ?   For  we  must  look  to 
the  Act  of  Parliament    The  Act  says,  ^  Every  steamship,  when 
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1869.       navigating  any  narrow  chanoely  shall,  whenever  it  is  safe  and 
Fehrmmry  22.    pi^eticable,  keep  to  that  side  of  the  fiiirway  or  mid-channel  which 
lies  on  the  starboard  side  of  such  steamship."  The  question,  there- 
fore, is,  Was  it  not  safe  and  practicable  for  the  steamer  to  have 
kept  to  the  north  side  of  the  river  ?    If  it  had  been  shown  that 
crossing  the  river  in  boats  was  generally  dangerous,  say  ninety- 
nine  times  out  of  a  hundred,  there  might  be  some  force  in  the  argu- 
ment, though  even  then  the  dangers  arising  from  a  departure  from 
the  rule  of  navigation  would  have  to  be  considered  on  the  other 
side;  but,  in  fact,  it  is  only  dangerous  to  cross  the  river  on  a  few 
and  the  eonTe-  stormy  days,  and  this  was  a  fine  morning.    With  the  mere  oon- 
tom-house     ~  venience  of  the  Custom-house  officers  we  have  nothing  to  do» 
officers  not       This  has  been  already  decided  by  the  Privy  Council  in  the  case 
ground  to  lup-  of  the  Fyenoord  (a),  where  their  Lordships  also  held,  that,  although 
^^  ^^  a  foreign  steamer  might  not  be  bound  by  the  rule  of  the  statute,  a 

custom  of  navigation  must  be  considered  to  have  emanated  from 
the  statute  which  the  foreign  vessel  was  bound  to  obey. 

Turning  to  the  case  of  the  Victory,  the  only  questions  are, 
whether  she  kept  a  due  look-out,  whether  she  was  justified  in 
holding  on  when  she  observed  the  Seine,  and  whether  she  took 
the  proper  measures  to  avoid  the  collision. 

Seine  alone  to        Dr*  Lushington,  on  returning  from  consultation  with  the 
blame.  Elder  Brethren : — We  are  all  of  opinion  that  the  entire  blame  of 

this  collision  rests  with  the  Seine. 

Deacon,  proctor  for  the  Victory. 

Toller  for  the  Seine. 

{a)  Ante,  p.  874. 
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THE  GLENTANNER. 

Master* 8  Wage$ — Mortgagee-- Counter  Claim — Judgment  Debt 
on  Dishonoured  Bill-'n  ^  18  Vict.  c.  104,  s.  191. 

la  an  action  of  master'B  wages,  a  mortgagee  interveniog  and  declaring  to  setup  a 
right  of  setooff  or  counter-claim,  but  not  filing  any  such  counter-claim  in  the 
Registry,  but  only  a  statement  that  he  *'  objected  to  all  the  claims  in  the 
master's  account,  except  those  relating  to  the  payment  of  wages,  and  the 
wages  dained,"  moat  submit  to  a  settlement  of  all  the  accounts  between  the 
master  and  the  ship,  exclusive  of  any  private  account  between  the  master  and 
the  owner  in  respect  of  extraneous  matters. 

In  this  settlement  the  amount  of  a  bill  drawn  by  the  master  on  the  owners  for  the 
ship,  and  dishonoured  by  them,  for  which  judgment  has  been  recovered  against 
the  master,  but  execution  not  levied,  is  to  be  taken  into  acooont. 

THIS  was  an  act  on  petition  in  objection  to  a  report  of  the 
R^istrar  and  merchants.  The  question  at  issue  was  the 
interpretation  of  the  191st  section  of  the  Merchant  Shipping 
Act,  1854. 

The  action  was  brought  by  the  master  of  the  English  ship 
Glentanner  for  his  wages,  against  the  ship  and  freight.  An  ap- 
pearance was  given  by  Messrs.  Vaughan  and  Schofield,  the 
mortgagees  of  the  ship  in  possession,  and  they  declared  to  set 
up  a  right  of  set-off  or  counter-claim.  The  master  was  there- 
upon assigned  to  bring  in  his  accounts  and  vouchers,  and  the  case 
was  referred  to  the  Registrar  and  merchants.  The  Registrar  and 
merchants  reported  as  follows :— > 

''  To  the  Right  Honorable  Stephen  Lushington,  &c. 

Whereas  on  the  18th  day  of  September,  1858,  the  proctor  for 
and  on  behalf  of  the  said  Messrs.  Vaughan  and  Schofield  having 
declared  that  his  parties  would  set  up  a  right  of  set-off  or  counter- 
claim to  the  wages  proceeded  for  in  this  cause,  the  Worshipful 
Samuel  Jewkes  Wambey,  Doctor  of  Laws,  one  of  your  surrogates, 
was  pleased  to  refer  the  claim  of  Benjamin  Bruce  (F.  Clarkson's 
party),  together  with  all  accounts  and  vouchers  brought  in  or 
thereafter  to  be  brought  in  relative  thereto,  to  your  Registrar, 
assisted  by  merchants,  to  report  the  amount  thereof:  and  whereas 
the  proctor  of  the  said  Benjamin  Bruce  subsequently  brought  in 
his  accounts  and  vouchers,  and  the  proctor  for  the  said  Messrs. 
Vaughan  and  Schofield  alleged  that  he  objected  to  the  claim 
and  account-current  brought  in,  as  containing  accounts  which 
have  not  arisen,  iind  are  not  outstanding  or  unsettled,  between 
the  parties  to  the  proceeding,  and  prayed  to  be  heard  on  his 
petition  in  objection  thereto;  and  you  were  pleased  to  reject 
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1869.       gacii  prayer  and  to  direct  the  reference  to  be  proceeded  with: 

and  whereas  the  proctor  of  the  said  Messrs.  Vaughan  and  Scho- 

field  subsequently  alleged  that  he  objected  to  ^  all  the  items  in 
the  master's  claim,  save  and  except  those  relating  to  the  pay- 
ment of  wages  as  enumerated  in  the  portage  bill,  and  the  wages 
claimed  by  the  said  Benjamin  Bruce  as  master :' 

Now  I  do  most  humbly  report  that  having  with  the  assistance 
of  Messrs.  John  Cattley  and  Robert  Embleton,  of  London,  mer- 
chants, taken  the  said  claim  and  objections  into  consideration,  as 
also  all  accounts  and  vouchers  and  the  papers  and  proceedings 
produced  and  brought  in,  together  with  what  was  urged  by  the 
parties,  their  proctors  and  agents  on  both  sides,  I  am  of  opinion, 
for  the  reasons  stated  in  the  Exhibit  hereto  annexed  marked 
No.  1,  that  there  is  due  to  the  said  Benjamin  Bruce,  on  the 
accounts  arising  or  outstanding  and  unsettled  between  the  parties 
to  the  proceeding,  the  sum  of  793/.  Os.  6(f.,  together  with  interest 
thereon  at  the  rate  of  four  per  cent,  per  annum,  as  set  forth  in  the 
Exhibit  hereunto  annexed  marked  No.  2. 

(Signed)        H.  C.  Rothert, 

Registrar. 

Admiralty  Registry,  Doctors'  Commons, 
16th  December,  1858. 


EXHIBIT  No.  1.— REASONS  FOR  THE  REPORT. 

This  was  a  suit  instituted  by  Benjamin  Bruce,  the  late  master 
of  the  Glentanner,  to  recover  the  wages  due  to  him  for  his  services 
on  board  that  vessel. 


It  appears  that  on  the  10th  of  April,  1854,  whilst  the  ship  lay 
at  Melbourne,  he  was  engaged  by  the  agent  of  Messrs.  Hyde, 
Hodge  and  Company,  the  owners,  to  take  charge  of  her  as 
master,  and  that  he  served  in  her  in  that  capacity  from  that  time 
to  the  11th  of  September  last. 

In  1855  he  effected  a  settlement  of  accounts  with  his  owners 
to  May  in  that  year ;  and  in  June,  1857,  he  obtained  a  further 
settlement  of  accounts  with  them.  On  the  10th  of  that  month 
she  left  London  with  passengers  and  cargo  for  New  Zealand,  and 
having  taken  in  a  cargo  of  wool,  arrived  in  the  London  Docks  on 
the  1st  day  of  August  last  (1858).  In  the  meantime  Messrs. 
Hyde,  Hodge  and  Company  had,  on  the  5th  of  December,  1857, 
mortgaged  the  Glentanner  to  Messrs.  Vaughan  and  Schofield, 
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the  parties  in  this  suit,  as  a  security  for  the  repayment  of  the       1859. 

balance  of  an  account  then  subsisting  between  them.   This  mort-      ^'^^  ' — 

gage  deed  was  not  registered  until  the  3rd  of  August,  1858,  after 

the  return  of  the  vessel  to  this  country,  nor  did  the  mortgagees, 

as  Mr;  Schofield  expresses  it  in  his  affidavit,  ^  take  possession 

of  her  in  their  character  of  owners  until  the  7th  of  the  said  month 

of  August,  nor  have  they  exercised  any  other  right  of  ownership 

over  the  vessel  beyond  discharging  the  said  Benjamin  Bruce  as 

master,  and  paying  the  balance  due  on  the  portage  bill.* 

The  master,  being  unable  to  obtain  payment  of  his  wages, 
caused  the  ship  to  be  arrested  by  warrant,  issued  from  this  Court 
on  the  11th  of  September  last.  To  this  action  an  appearance 
was,  on  the  16th  of  the  same  month,  given  on  behalf  of  Messrs. 
Vaughan  and  Schofield,  as  the  owners  of  the  ship,  but  who, 
it  is  now  admitted,  are  only  the  mortgagees  in  possession ;  and 
bail  having  been  given,  the  ship  was  immediately  released.  On 
the  I8th  of  the  same  month,  two  days  afterwards,  Mr..Rothery, 
proctor  for  Messrs.  Vaughan  and  Schofield,  declared  that  he 
would  set  up  a  right  of  set-ofF  or  counter-claim,  and  the  master 
was  thereupon  assigned  to  bring  in  his  accounts  and  vouchers, 
which  were  referred,  as  usual,  to  the  Registrar  and  merchants. 

On  the  accounts  being  filed,  it  appeared  that  the  master  had 
credited  himself  with  a  sum  of  400/.  Is.  5(2.,  the  amount  of  a  bill 
which  had  been  drawn  by  him  upon  the  owners,  whilst  the  Glen- 
tanner  lay  at  Lyttleton,  but  dishonoured  by  them,  and  upon 
which  he  had  accordingly  been  sued.  It  was  not  denied  that  the 
money  had  been  required  for  ship's  disbursements;  but  Mr. 
Rothery,  on  behalf  of  Messrs.  Vaughan  and  Schofield,  the  mort- 
gagees, objected,  in  acts  of  Court,  to  the  claim  and  account  cur- 
rent so  brought  in,  as  not  containing  the  accounts  *  arising, 
outstanding  or  unsettled  between  the  parties  to  the  proceedings,' 
that  is,  between  themselves  and  the  master,  and  requested  the 
Judge's  opinion  upon  this  preliminary  point.  The  Judge,  how- 
ever, refused  to  entertain  the  matter  at  this  stage,  and  directed 
the  reference  to  be  proceeded  with.  Mr.  Rothery  has  not  filed 
any  counter-claim  or  set-ofF  properly  so  called,  but  has  brought 
in  a  statement  to  the  efiect  that  he  objected  to  *  all  the  items  in 
the  master's  account,  save  and  except  those  relating  to  the  pay- 
ment of  wages,  as  enumerated  in  the  portage  bill,  and  the 
wages  claimed  by  him,  Benjamin  Bruce,  as  the  master  of  the 
Glentanner.' 

The  case  then  came  before  the  Registrar  and  merchants,  and 
the  whole  question  turned  upon  the  construction  of  •the  191st 
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I859«  section  of  the  Merchant  Shipping  Act.  The  words  of  the  section 
^^^^  ^'  are  as  follow : — *  Every  master  of  a  ship  shaU,  so  far  as  the  case 
permits^  have  the  same  rights^  liens^  and  remedies  for  the  recovery 
of  his  wagesy  which  by  this  Act^  or  by  any  law  or  custom,  any 
seaman^  not  being  a  master^  has  for  the  recovery  of  his  wages ; 
and  if  in  any  proceeding,  in  any  Court  of  Admiralty  or  Vice- 
Admiralty,  touching  the  claim  of  a  master  to  wages,  any  right  of 
aet-off  or  counter-claim  is  set  up,  it  shall  be  lawful  for  such  Court 
to  enter  into  and  adjudicate  upon  all  questions,  and  to  setde  all 
accounts  then  arising  or  outstanding  and  unsettled  between  the 
parties  to  the  proceeding,  and  to  direct  payment  of  any  balance 
which  is  found  to  be  due.' 

At  the  hearing  before  the  Registrar  and  merchants,  h  was  con- 
tended by  Mr.  Rothery,  on  behalf  of  Messrs.  Vajughan  and 
Schofield,  that  the  '  parties  to  the  proceedings'  we  not  the  owners 
and  the  master  but  the  mortgagees  and  the  master ;  diey  ftdmit 
their  liability  to  pay  the  wages,  whether  of  the  seamen  or  of  the 
master,  as  being  a  lien  upon  the  ship ;  but  they  say  that,  as 
mortgagees  only,  they  have  nothing  whatever  to  do  with  any 
accounts  between  the  master  and  his  owners,  which  are  not  a  lien 
upon  the  ship,  and  are  not  in  fikct  '  accounts  arising,  oatstandiag 
or  unsettled  between  the  parties  to  the  proceeding.' 

That  Messrs.  Vaughan  and  Schofield  could  not  have  been  held 
responsible  for  any  claim  beyond  the  vrages  which  the  master 
might  have  had  against  his  owners,  had  they  not  set  op  a  right 
of  set-off  or  counter-claon,  cannot,  I  apprdieod,  admit  of  a 
doubt ;  they  might  have  said  to  the  master,  '  We  will  paj  yon 
the  wages  to  which  you  may  prove  to  be  intitled,  but  we  wiQ 
have  nothing  to  do  with  the  accounts  between  you  and  your 
ownera.'  But  the  question  whidi  we  have  to  determine  is, 
whether  they  can  now  do  so;  whether  by  claiming  a  right  of  set- 
off or  counter-claim  they  have  not  placed  themselves  in  the 
position  of  the  owners  as  regards  the  master's  action,  and  whether 
the  latter  is  not,  under  the  circumstances,  intitled  to  a  settlement 
of  all  the  ship's  accounts. 

It  may,  perhaps,  be  proper  to  inquire,  what  it  was  that  Messrs. 
Vaughan  and  Schofield  sought  when  they  claimed  a  right  of 
set-off  or  counter-claim  in  the  master's  action^  They  knew  per- 
fectly well  that  ajfc  that  time  they  had  not  themselves  made  ai^ 
payment  to  the  master.  Their  object,  then,  could  have  been  no 
other  than  to  diminish  the  master's  claim  by  payments  which  it 
was  supposed  had  been  or  might  have  been  made  to  him  by  die 
owners.    And  suppose  that  it  had  transpired  that  the  master's 
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receipts  during  the  voyage  had  far  exceeded  his  dlsbursementSy       1859. 

so  that  the  balance  actually  due  to  him  was  less  than  the  amount  ^^^^^ — 

of  his  wages,  could  it  have  been  contended  by  him,  that  the 
accounts  of  the  receipts  and  disbursements  not  being  between 
the  *  parties  to  the  proceeding'  the  mortgagees  could  not  claim 
the  balance  as  a  setrofF  against  his  demand  ?  Could  the  master 
have  said,  '  I  admit  that  there  is  a  balance  due  from  me  to  my 
owners,  but  that  has  nothing  to  do  with  you,  the  owner  is  not  a 
party  to  this  proceeding ;  pay  me^  therefore,  the  full  amount  of 
my  wages,  even  though  there  may  be  nothing  due  to  me,  though 
I  hold  in  my  hands  a  balance  belonging  to  the  owners  more  than 
sufficient  to  pay  my  claim  V  I  apprehend  that  he  could  do  no 
such  thing,  and  that  the  mortgagees  would  have  a  perfect  right  to 
claim,  in  deduction  of  the  master's  wages,  any  balance  of  receipts 
which  he  could  be  shown  to  have  in  hand  on  the  owner's  account 


But  if  this  would  be  the  position  of  the  master  in  such  a  case, 
how  can  the  mortgagees  now  maintain  the  point  for  which  they 
contend  ?  They  call  upon  the  master^  for  his  accounts,  and  find- 
ing when  they  are  produced  that  the  balance  due  to  h:m  is 
greater  than  the  amount  of  his  wages,  they  now  seek  to  with- 
draw their  plea  of  a  set-off  or  counter-claim  and  to  limit  the 
master's  claim  to  the  amount  of  his  wages  only.  I  am,  however, 
of  opinion  that  they  cannot  do  so ;  they  had  the  option,  at  first, 
either  to  pay  the  wages  which  might  be  shown  to  be  due,  or, 
having  placed  themselves  in  the  position  of  the  owners,  to  require 
an  investigation  of  the  whole  of  his  accounts,  and  to  pay  him  the 
balance  which  might  appear  to  be  due  to  him.  Having  elected 
the  latter  course,  they  cannot  now  say  that  the  accounts  are  not 
accounts  *  arising,  outstanding  and  unsettled  between  them  and 
the  master.'  And  as  no  objection  is  taken  to  the  accuracy  of  the 
accounts,  either  m  respect  of  the  wages  or  of  the  receipts  or  dis- 
bursements, I  must  report  that  the  whole  claim  of  the  master 
should  be  allowed. 


Although  I  entertain  no  doubte  myself  upon  the  point,  still  I 
consider  the  question  to  be  one  of  so  much  importance  that  I 
shall  be  glad  that  the  opinion  of  the  Court  should  be  taken  up<Hi 
it;  and  thus  an  authoritative  interpretation  given  to  this  section 
of  the  Act,  upon  which  so  much  discussion  has  already  taken 
place  before  me. 

(Signed)        H.  C.  Rothebt, 

Registrar. 
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Ig59^  EXHIBIT  No.  2.~^CHEDULE  REFERRED  TO  IN  THE  ANNEXED 

March  2.  REPORT. 


Master's  Claim. 


Claimed. 

£  9,  d, 

1.  Wages  from  Ist  June,  1857,  to  1st  August,  1858, 

14  months  at  102.  per  month 140  0  0 

2.  Finding  cabin  14  months  at  51,  per  month 70  0  0 

8.  2\  per  cent,  on  homeward  freight  2,250/ 56  5  0 

4.  2|  per  cenL  on  homeward  freight  8,600/.  7«.  lOJ.. .  90  0  0 

5.  Wages  from  1st  August,  1858,  to  11th  September, 

1  month  and  11  days  at  lOL  per  month    13  18  4 

6.  Draft  on  owner  dishonoured   400  7  5 

7.  Balance  due  on  account  current • 18  17  9 

8.  Costs  on  staying  proceedings  in  action  against  the 

master  by  the  holder  of  the  dishonoured  draft 

for  400/.  7«.  5<<. 8  17  0 


£798    0    6 


Allowed 

• 

d. 

140  0 
70  0 
56  5 
90  0 

0 
0 
0 
0 

18  18 

400  7 

18  17 

4 
5 
9 

8  17 

0 

£798  0 

6 

With  interest  thereon  at  the  rate  of  4  per  cent  per  annum,  from  the  12th  day  of 
September,  1858,  until  paid. 

(Signed)        H.  C.  Rothert, 

Registrar." 

The  act  on  petition  set  out  the  facts,  and  alleged  that  the  item 
of  400/.  75.  5d.  ought  to  have  been  rejected,  as  not  arising  out  of, 
or  having  any  relation  to,  any  accounts  outstanding  and  un- 
settled between  the  only  parties  to  the  proceeding,  viz.  the 
master  and  the  mortgagees.  The  answer  stated  that  the  master 
had  been  sued  upon  the  bill,  and  was  liable  to  be  taken  into 
execution,  and  joined  issue  on  the  averment  in  the  act  on 
petition. 

AddamSy  Q.C.,  in  objection  to  the  report. 

The  mortgagees  have  in  fact  retracted  their  declaration  to  set  up 
a  set-off  or  counter-claim,  and  they  filed  not^t  such  in  the  Registry. 
They  are  wilh'ng  to  pay  the  wages  due,  but  to  ascertain  this  the 
statement  of  the  master  is  not  enough;  it  is  necessary  to  examine 
the  wages  account.  This  is  not  setting  up  a  set-off  or  counter- 
claim, for  these  words  clearly  mean  advances  to  the  master,  or 
receipts  by  him,  other  than  payments  of  wages.  The  Registrar, 
therefore,  had  no  right  to  consider  this  item  of  400/.,  which  be-^ 
longed  to  the  general,  as  distinguished  from  the  wages  account. 
The  400/.  is  not  even  a  charge  upon  the  ship ;  it  is  only  a  per- 
sonal debt  due  from  the  owners  to  the  master,  arising  out  of  the 
concerns  of  the  ship.  It  cannot  be  said  to  be  ''an  account  out- 
standing and  unsettled  between  the  parties  to  the  proceeding," 
who  are  the  master  and  the  mortgagees. 
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Twiss,  Q.C.,  contrd.  1859. 

March  2. 


The  mortgagees  declared  to  set  up  a  set-off  or  counter- 
claim, and  Uiey  are  bound  by  that  declaration,  and  its  con- 
sequences. They  have  not  filed  a  counter-claim,  but  they 
have  in  fact  set  up  a  counter-claim ;  and  this  is  an  unfair 
attempt  to  open  the  general  account  partially.  They  claim 
the  benefit  of  wages  paid  by  the  owners,  but  refuse  to  con- 
sider the  owner's  liabilities  to  the  master  in  respect  of  the  ship. 
The  statute  does  not  admit  of  any  such  partial  dealing  with  the 
account;  it  evidently  contemplates  this  very  case,  using  the  term 
**  parties  to  the  proceeding,"  to  include  mortgagees  or  pur- 
chasers, as  well  as  the  original  owners.  The  expression  ''  enter 
into  and  adjudicate  upon  all  questions,  and  settle  all  accounts 
then  arising  or  outstanding  and  unsettled  between  the  parties  to 
the  proceeding,"  is  purposely  very  large,  and  clearly  means  the 
general  account  between  the  master  and  the  ship.  Tiie  mort- 
gagee takes  the  place  of  the  owner,  and  the  burden  with  the 
benefit.  In  The  Julindur(a),  decided  under  7  &  8  Vict.  c.  112, 
s.  16,  the  Court,  for  the  interest  of  the  mortgagee,  allowed  all 
the  accounts  between  the  owner  and  the  master  in  respect 
of  the  ship  to  be  gone  into,  and  observed  as  follows:—''  In 
this  particular  case  the  action  is  entered  in  the  usual  form  as 
against  the  ship,  and  an  appearance  is  given  on  behalf  of  the 
mortgagee  of  the  ship ;  and  no  doubt  the  mortgagee  is  fully 
intitled  to  come  before  the  Court,  and  ask  to  protect  his  own 
interests,  and  it  would  be  an  act  of  injustice  to  allow  a  claim 
against  a  mortgagee  which  could  not  be  substantiated  against 
the  owner,  as  owner  of  the  ship ;  that  is  to  say,  I  must  take  the 
account  with  regard  to  a  mortgage,  in  exactly  the  same  man- 
ner as  I  must  have  taken  it,  provided  I  could  have  had  the 
owner  before  me  to  protect  his  own  interest  in  the  ship  "  (h). 
The  Court  there  states  the  rule  generally,  and  equity  requires  its 
application,  for  the  interest  of  the  master  as  well  as  for  the 
interest  of  the  ship.  Again,  in  The  Caledonia  (c),  decided  upon 
the  present  statute  and  section,  the  Court  said,  *^  In  the  present 
case,  the  mortgagees  can  be  in  no  better  position  than  the 
owners.  What  they  are  attempting  is  most  unfair,  and  would 
defeat  the  whole  intent  of  the  statute ;  they,  in  fact,  say,  We  will 
pick  out  of  your  account  with  the  owners  just  such  items  as  suit 
our  purpose,  but  will  have  nothing  to  do  with  the  rest.  This 
the  Court  will  never  consent  to,  and  cannot,  unless  the  whole 
account  is  gone  into,  take  any  notice  of  the  sums  so  paid  by  the 
owners  on  account  of  wages,  either  to  the  master  or  the  wire"(c2). 

(a)  1  Spinksi  p.  71.       (6)  Ibid.  p.  75.      (c)  Ante,  p.  17.      (d)  Ante,  p.  19. 

s.  o  a 
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It  is  tnie  tbat  in  the  result  the  Court  did  not  compel  a  settle- 
ment of  the  entire  account,  but  the  reason  was  that  the  mort- 
gagees had  from  tiie  first  disdaimed  any  intention  of  setting  up 
a  counter-claim,  and  had  paid  SOiL  as  wages  sinee  the  conclusion 
of  the  voyage.  The  Court  expressly  says,  **  In  this  proceeding 
against  the  ship,  tiie  liability  of  the  mor^gees  was  for  Che 
wages  alone,  unless  they  chose  to  go  into  the  general  account, 
which  the  Court  will  not  presume  they  intended,  because  they 
paid  50/.  after  the  conclusion  of  the  voyage  on  account  of  their 
own  liability.''  The  language  of  the  statute,  the  authorities,  and 
the  equity  of  the  ease,  are  all  one  way. 


The  geDeral 
account,  if 
opened  at  aU, 
must  be  gone 
through,  and  a 
balance  made, 
whether  the 
original  owner 
or  purchaaer  or 
mortgagee  is 
defending. 


The  general 
account  is  the 
account  be- 
tween the 
master  and  the 
ship,  eiclusive 
of  any  private 
account  be- 
tween master 
and  owner  for 
merely  extra- 
neous pur* 
potw. 


Dr.  LusHiKQTON : — I  should  be  very  sorry,  if  it  was  sup- 
posed I  entertained  any  doubt  upon  this  question.     I  adhere  to 
every  word  I  said  in  The  Caledonia.    There  the  mortgagees  de- 
clined to  put  in  any  counter-claim;  they  tendered  150/.  as  for 
wages,  and  then  to  prove  the  tender  sufficient,  sought  to  take 
into  account  certain  sums  paid  by  the  owners  to  the  master's 
wife,  without  entering  otherwise  into  the  general  account.    The 
Court  held,  that  as  the  owners  could  not  do  this,  so  the  mort- 
gagees could  not ;  and  I  say  again  that  it  would  be  altogether 
inequitable  to  take  by  selection  particular  items  of  a  general 
account,  and    exclude  from   consideration  the  residue.      The 
general  account,  if  opened  at  all,  must  be  gone  through,  and 
a  balance  made.     I  am  dearly  of  opinion  that  the  true  con- 
struction of  the  statute  requires  this  in  all  cases,  where  a  counter- 
claim is  set  up,  whether  the  original  owners  or  the  purchasers,  or 
the  mortgagees  are  defending.    The  language  of  the  statute  is 
obviously  and  intentionaUy  most  comprehensive : — **  If  in  any 
proceeding  touching  the  daim  of  a  master  to  wages,  any  right  of 
set-off  or  counter-daim  is  set  up,  it  shall  be  lawful  for  such 
Court  to  enter  into  and  adjudicate  upon  all  questions,  and  to 
settle  all  accounts  then  arising  or  outstanding  and  unsettled 
between  the  parties  to  the  proceeding,  and  to  direct  payment  of 
any  balance  which  is  found  to  be  due."     I  am  of  opinion  that 
the  accounts  here  spoken   of  mean  the  accounts  between  the 
master  and  the  ship,  exclusive  of  any  private  account  between 
the  master  and  the  owners  for  merely  extraneous  purposes,  and 
that  the  mortgagee  taking  possession  of  the  ship,  and  daiming 
benefit  of  items  in  the  account  acrainst  the  master's  daim  for 
wages,  thereby  makes  himself  a  party  to  die  whole  account. 
Why  should  the  master  be  prejudiced  by  the  sale  or  mortgage 
of  the  ship?    The  purchaser  of  a  ship  takes  with  all  liens,  tow- 
age, bottomry,  salvage,  wages.     A  mortgi^ee  cannot  be  in  a 
better  position  than  the  owner;  formerly  he  had  no  loau  standi 
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in  this  Court  at  all;  and  Sir  John  NichoU,  always  anxious  to       1859. 

maintain  the  forms  of  the  Court,  would  not  admit  him.    There  ^<^^^  2. 

is  no  doubt  that  this  item  of  400Z.  is  a  liability  from  the  owners  400/.* would  be 
to  the  master  in  respect  of  the  ship,  and  that  the  owners  defend-  allowed  against 
ing  the  action  of  the  master  and  setting  up  a  right  of  set-off,  must  be^ailow- 
would  be  compelled  to  submit  to  a  deduction  of  this  sum.     I  am  <^  against  the 

i»        •   .  11  1       •         J     1        1  mortgagee. 

of  opinion  that  the  mortgagees  haying  declared  to  set  up  a 
counter-claim,  and  having  opened  the  account,  this  item  now 
belongs  to  the  accounts  arising  or  outstanding  and  unsettled 
between  them  and  the  master,  who  are  the  parties  to  the  pro- 
ceeding.   I  therefore  overrule  the  objection,  and  confirm  the  Report  con- 

.      ..1  .  firmed  with 

report  with  costs.  ^^^^ 

Clarksonf  proctor  for  the  master. 
Rothen/j  proctor  for  the  mortgagees. 


THE  OLIVE,  RiCKABD,  Master. 
Proctor's  Lien—Oamishee  Order— 17  ^  18  Vict.  c.  125,  s.  65. 

A  garnishee  order  cannot  be  reTiewed  by  the  Admiralty  Court ;  and  therefore  the 
payment  under  a  garnishee  order  of  costs  pronounced  due  to  a  successful 
party  by  decree  of  the  Court  is  satisfaction  of  the  decree,  even  as  against  that 
party's  proctor  claiming  his  lien. 

THIS  was  an  act  on  petition  brought  in  on  behalf  of  Edward  ^«''«*  •• 
Leader  Kendall,  in  objection  to  an  application  by  Clark- 
son,  as  proctor  for  Thomas  Rickard,  for  a  monition  against  him 
to  pay  a  sum  of  109/.  2s.  taxed  costs.  The  question  at  issue 
was  whether  the  payment  by  Kendall  of  76/.  9^.  2d.  (part  of  the 
109/.  2s.),  under  a  Judge's  garnishee  order,  to  a  judgment  cre- 
ditor of  Rickard,  was,  under  the  circumstances,  a  valid  payment, 
Clarkson  claiming  his  lien  as  proctor.  The  act  on  petition  stated 
the  following  facts: — On  the  31st  December,  1856,  an  action 
of  master's  wages  was  brought  by  Clarkson,  as  proctor  for 
Rickard,  against  the  Olive.  Thomas,  as  proctor  for  Kendall  the 
mortgagee,  appeared  and  bailed  the  ship,  and  declared  that  he 
would  not  set  up  any  right  of  set-off  or  counter-claim  to  the 
master's  demand.  A  summary  petition  was  then  brought  in  for 
the  master,  and  a  tender  was  made  by  the  mortgagee  of  244/. 

Go2 
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1859.       Ss.  3d.  as  satisfactioD  in  Full,  together  with  the  costs  due  by  law. 
— This  tender  was  accepted,  and  the  money  paid  out  The  Registrar 


reported  Clarkson's  bill  of  costs  at  78/.  I9s.  8d.  Thomas  ob- 
jected to  the  report,  and  was  heard  on  act  on  petition.  On  the 
8tb  of  December,  1857,  the  Judge  confirmed  the  Registrar's 
report,  and  condemned  the  mortgagee  in  the  costs  of  the  petition. 
On  the  16th  December,  1857,  Messrs.  Sharpies,  judgment  cre- 
ditors of  Rickard  the  master,  for  a  bill  drawn  by  him  upon  the 
owners  and  by  them  dishonoured,  applied  to  the  Court  of  Ex- 
chequer under  the  garnishee  clauses  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125,  ss.  61—67),  for  an 
attachment  of  all  debts  due  from  Mr.  Kendall  to  Rickard,  and 
thereupon  Baron  Bramwell  made  the  following  order  : — 

Sharpies  and  <t  Upon  hearing  the  attorney  or  agent  for  the  judgment  cre- 
inent  creditors,  ditors,  and  upon  reading  the  affidavit  of  Thomas  Smith,  I  do 
T^TomM  Rick-  ^^der  that  all  debts  owing  or  accruing  due  from  the  said  garnishee 
ard,  judgrment  to  the  said  judgment  debtor  be  attached  to  answer  a  judgment 
Edward  Leader  recovered  against  the  said  judgment  debtor  by  the  said  judgment 
Kendall,  gar-     creditors  in  the  Court  of  Exchequer  of  Pleas  on  the  26th  day 

nishee.  ^  "^ 

of  August,  1857,  for  the  sum  of  394/.  12«.,  and  upon  which  judg- 
ment the  said  sum  of  894/.  \2s.  remains  wholly  due  and  unpaid. 
And  I  further  order  that  the  said  garnishee,  his  attorney  or  agent, 
attend  me  at  my  chambers  in  Rolls  Garden,  Chancery  Lane,  on 
Saturday,  the  2nd  of  January  next,  at  eleven  of  the  clock  in  the 
forenoon,  to  show  cause  why  he  should  not  pay  the  said  judg- 
ment creditors  the  debt  due  from  him  to  the  said  judgment 
debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  of  debt. 

''  Dated  the  16th  day  of  December,  1857. 

G.  Bramwbll. 

(Indorsement.) 
"  Order  to  pay  into  Court  76/.  9«.  2d.,  otherwise  adjourned  to 
Friday.     Proctor  of  Rickard  to  be  served  with  this  order. 

G.  B. 

Adjourned  to  Friday. 

G.  B." 

A  copy  of  this  order  was  served  upon  Mr.  Kendall  (a),  and 
upon  the  8th  of  January,  1858,  Baron  Bramwell  made  a  second 
order,  as  follows  : — 

(a)  StmbU,  not  upon  Clarkson  also  aa  directed. 
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'*  Upon  hearing  the  attorneys  or  agents  for  the  judgment  ere-        1869. 
ditorsy  and  upon  reading  the  affidavit  of  John  Maysey,  and  the       ^^^ 


order  made  herein  on  the  16th  of  December,  1867,  whereby  it  ^^^^^^^^, 
was  ordered  that  all  debts  owing  or  accruing  due  from  the  said  ment  crediton. 
garnishee  to  the  said  judgment  debtor  be  attached  to  answer  a 
judgment  recovered  against  the  said  judgment  debtor  by  the  said  Thomas  Rick- 
judgment  creditors  in  the  Court  of  Exchequer  of  Pleas,  on  the  Jebtw.  *™*" 
26th  day  of  August,  1867,  for  the  sum  of  394/.  12«.,  and  which 
judgment  remains  wholly  due  and  unpaid  :  I  do  order  that  the  Edward  Leader 
said  garnishee  do  forthwith  pay  into  Court  the  sum  of  76/.  9«.  2d.,  ^\f^^l^ '  ^"' 
the  debt  due  from  him  to  the  said  judgment  debtor,  and  that 
the  application  be  adjourned  for  further  consideration  till  Friday 
next,  at  three  o'clock.    A  copy  of  this  order  to  be  served  on  the 
proctor  of  judgment  debtor. 

"  Dated  this  8th  day  of  January,  1868. 

G.  Beamwell.** 

On  the  12th  January  a  copy  of  this  order  was  left  with  a 
servant  at  the  office  of  Mr.  Clarkson.  On  the  16th  January, 
Baron  Watson  made  the  following  order  : — 

**  In  the  matter  of  attachment  of  debt. — Upon  hearing  the  Sharpies  and 
attorney  or  agent  for  the  judgment  creditors  and  for  the  gar-  ment"crcditorfc 
nishee,  and  upon  reading  the  affidavit  of  Frederick  Folkard  and 
Walter  Henry  Phillips,  and  the  order  made  herein  on  the  8th 
of  January,  1868,  whereby  it  was  ordered  that  all  debts  owing 
or  accruing  due  from  the  said  garnishee  to  the  said  judgment  Thomas  Rick- 
debtor  be  attached  to  answer  a  judgment  recovered  against  the  debtor.      *" 
said  judgment  debtor  by  the  said  judgment  creditors  in  the  Court 
of  Exchequer  of  Pleas  on  the  26th  of  August,  1867,  for  the  sum 
of  394/.  12^.:  I  do  order  that  the  said  garnishee  do  forthwith  Edward  Leader 
pay  to  Messrs.  Rogerson  and  Ford,  the  agents  for  the  judgment  ^.*J^*^*'  ^"' 
creditors,  the  sum  of  76/.  9«.  2(/.,  the  debt  due  from  him  to  the 
said  judgment  (minus  1/.  Is.  costs  to  garnishee),  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt,  and 
that  in  default  thereof  execution  may  issue  for  the  same. 

''  Dated  the  16th  day  of  January,  1868. 

W.  Watson." 
(17&18  Vict.  c.  126,  s.  63.) 

This  order  was  left  on  the  same  day  at  the  office  of  Mr. 
Clarkson,  but  no  notice  was  taken  of  it.  In  obedience  to  the 
order  Kendall,  on  the  1st  of  February,  1868,  paid  to  the  judg- 
ment creditors  the  76/.  9s.  2d.    On  the  14th  of  August  Clark- 
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1859.       sod's  further  bill  of  costs,  being  the  costs  of  the  act  on  petitioa 

^^^  ' in  objection  to  the  Registrar's  report,  was  taxed  at  30/.  2s.  4d, ; 

and  on  the  18th  of  August  Kendall's  proctor  tendered  that 
sum  to  Clarkson,  but  Clarkson  refused  to  accept  it  On  the  2nd 
of  September,  Thomas  alleged  in  act  of  Court  that  the  sum  of 
76/.  98.  2d.,  the  amount  of  Clarkson's  taxed  costs  in  the  wages 
cause,  had  been  legally  paid,  and  that  he  had  theretofore  tendered 
to  him  and  had  paid  to  the  Registrar  of  the  Court  at  the  Bank  of 
England  the  sum  of  30/.  2s.  Ad.,  which  he  then  again  tendered 
to  Clarkson  in  full  for  the  costs  due  to  him.  The  petition  con- 
cluded with  a  prayer  to  dismiss  the  mortgagee  with  costs.  The 
answer  to  the  act  on  petition  stated  that  Clarkson's  bill  of  costs 
in  the  cause,  amounting  to  109/.  2s,  (inclusive  of  the  78/.  19#.  8d), 
was  not  porrected  in  Court  until  the  3rd  of  September,  1858, 
when,  for  the  first  time,  the  same  became  due  and  payable;  and 
that  Clarkson  had  paid  the  whole  of  the  Court  charges  and  other 
expenses  contained  in  the  said  amount,  and  had  not  received 
from  Rickard  any  payment  thereof  on  account.  The  answer 
admitted  the  service  at  the  office  of  the  two  Judges'  orders  of  the 
8th  and  15th  of  January ;  it  then  alleged  that  Kendall  had  paid 
the  78/.  195.  8(/.  in  his  own  wrong,  and  concluded  with  a  prayer 
for  a  monition  against  Kendall  and  his  bail  for  the  payment  of 
the  109/.  2s.  and  the  costs  of  the  petition. 

Annexed  to  the  petition  was  the  affidavit  of  Maysey  referred 
to  in  the  order  of  the  8th  of  January,  which  proved  the  service 
of  the  first  order  on  Mr.  Kendall,  and  the  affidavit  of  Folkard 
and  PhiUips,  referred  to  in  the  order  of  the  15th  of  January, 
which  proved  the  service  of  the  order  of  the  8th  of  January  at 
Mr.  Clarkson's  office,  and  the  non-appearance  of  Mr.  Clarkson 
at  the  time  appointed  on  the  15th  of  January. 

Addams,  Q.C»,  for  the  act  on  petition. 

Mr.  Clarkson  had  notice  of  the  proceedings,  and  did  not  in- 
terfere to  protect  his  claim;  he  must,  therefore,  suffer  for  his 
own  laches.  Mr.  Thomas  was  compelled  to  pay  the  money  by  the 
order  of  the  Judge,  and  by  section  65  such  payment  by  the  gar- 
nishee is  a  valid  discharge.  This  Court  is  not  a  Court  of  Appeal 
to  review  the  orders  of  the  Judges  of  the  Court  of  Exchequer. 

Twiss,  Q.C.,  contrd. 

Mr.  Clarkson's  bill  of  costs  was  not  a  debt  when  the  order 
of  Baron  Watson  was  made^  for  it  was  not  then  porrected  or 
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signed  by  the  Court    A  party  is  not  liable  as  ibr  contempt       1869. 

of  Court  in  not  paying  costs  until  the  monition  to  pay  them      ^^'^   

is  served  upon  him ;  Smith  y.  Carry  (a).  The  original  decree 
of  this  Court  was  interlocutory  only;  the  difference  between 
an  interlocutory  and  a  final  decree  is  shown  by  the  case  of  Dysart 
▼.  Dysart  {b),  Costs^  moreover,  are  not  a  debt  payable  to  the 
party,  bat  to  the  proctor  or  solicitor ;  Ex  parte  Bryant  (c).  The 
money,  therefore,  was  not  payable  to  Rickard, — was  not,  in  the 
words  of  the  order,  '^  a  debt  due  or  accruing  due"  to  him.  Se* 
condly,  the  simple  service  of  the  orders  at  the  office  of  Mr. 
Clarkson  was  not  sufficient  notice  to  him  of  the  proceedings  to 
deprive  him  of  his  lien ;  the  orders  do  not  state  explicitly  the 
nature  of  the  debt  attached. 

Dr.  Lushinoton  : — ^This  proceeding  arises  out  of  a  suit  con-  Judgment. 
ducted  by  Mr.  Clarkson,  for  a  master  mariner  of  the  name  of 
Rickard.  Mr.  Kendall,  the  mortgagee  of  the  ship,  appeared  and 
made  a  tender.  The  tender  was  accepted,  but  there  was  a  dis- 
pute as  to  costs,  and  the  Registrar's  report,  that  the  costs  amounted 
to  78L  19«.  8^.,  was  objected  to  by  the  mortgagee.  On  the  8th 
December,  1857,  I  confirmed  tlie  report  and  condemned  the 
mortgagee  in  the  further  costs  of  the  act  on  petition.  Mr.  Clark- 
son did  not  porrect  his  entire  bill  of  costs  until  the  3rd  of  Sep- 
tember, 1858;  but  in  the  meantime  Messrs.  Sharpies,  judgment 
creditors  of  Rickard,  attached  the  78Z.  19^.  %d.  by  garnishee 
order,  in  Mr.  Kendall's  hands,  and  by  a  subsequent  order,  of  the 
date  of  15th  January,  Mr.  Kendall  paid  the  money  to  Messrs. 
Sharpies.  And  the  question  now  before  me  is,  whether  this  pay- 
ment is  a  valid  payment  and  satisfaction  of  the  judgment  in  this 
Court,  as  against  Mr.  Clarkson  claiming  the  benefit  of  his 
proctor's  lieBu  It  does  not  appear  precisely  upon  what  ground 
the  money  was  held  to  be  a  debt  due  and  payable  from  Kendall 
to  Rickard,  for  the  affidavit  of  Thomas  Smith,  upon  which  Baron 
Bramwell's  first  order  was  made,  and  upon  which  the  two  sub- 
sequent orders  were  founded,  is  not  produced.  But  whatever  it 
was  it  satisfied  the  learned  Judge,  and  induced  him  to  make  the 
order.  Mr.  Clarkson  admits  the  service  of  the  orders  at  his 
office,  but  denies  that  he  was  aware  that  it  was  notice  to  him  to 
come  in  and  defend  his  lien.  I  am  of  opinion,  however,  that  it  The  Judge's 
was  sufficient  notice  to  him,  and  at  any  rate  it  was  so  in  the  ^g^^  was^a  ^" 
judgment  of  Baron  Watson,  who  made  the  final  order.  And  this  fl"*^  ^^^^^*  *n^ 
is  the  ground  of  my  decision  now,  that  a  final  order  has  been  viewed  in  this 
made.    As  Dr.  Addams  observed,  this  Court  does  not  sit  in  ^^^^ 

(a)  1  Lee,  432.  {h)  5  N.  of  C.  261.  (c)  1  Maddoz,  Reports,  49. 
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1859.        appeal  from  the  learned  Barons  of  the  Court  of  Exchequer.     I 

^^c^  ^'      must  take  it  for  granted  that  the  learned  Judge  thought  this  sum 

was  a  debt;    that  he  understood   all    the  circumstances,  and 

assumed  that  Mr.  Ciarkson  did  not  intend  to  assert  his  lien. 

The  65th  section  of  the  Act  makes  the  payment  by  the  garnishee 

Payment  under  a  valid  dischai^e  to  him  as  against  the  judgment  debtor;  and  I 

▼alid'dbchaRre  *™  of  Opinion  that,  after  the  orders  made  in  this  case,  the  pay- 

against  all        mcut  by  Mr.  Kendall  was  good  against  Mr.  Ciarkson  as  well  as 

against  Mr.  Rickard.     I  must,  therefore,  reject  Mr.  Clarkson's 
application  for  a  monition,  and  give  the  costs  of  this  petition. 

Thomas  and  Capes  for  KendaU. 
Ciarkson  for  Rickard. 


parties. 


THE  BLAKENEY,  Ndbsb,  Master. 

Master^s  Wages — Appearance  under  Protest— 17  bi  18  Vict. 

c.  104,  s.  189— i2enc2nice. 

An  absolute  appearance  once  given  cannot  be  recalled. 

Tbe  189th  section  of  the  Merchant  Shipping  Act,  1854,  read  with  the  19l8t, 

extends  to  masters  of  ships. 
A  place  of  occasional  business  is  not  a  residence  within  the  meaning  of  the  189th 

section  of  the  Merchant  Shipping  Act,  1854. 

ifare»9.  rflUIS  was  an  action  brought  by  the  master  of  the  Blakeney 
J-  against  the  ship  for  his  wages,  amounting  to  39^  Mr. 
Brereton,  the  owner,  appeared,  and  the  ship  was  released  on 
bail.  Subsequently  the  defendant  obtained  leave  to  make  his 
appearance  under  protest,  and  to  bring  in  his  act  The  question 
raised  was,  whether  the  plaintiff  was  not  barred  from  suing  by 
the  189th  section  of  the  Merchant  Shipping  Act,  1854,  the  amount 
being  under  50/.,  and  the  defendant  having  a  place  of  residence 
in  London. 

The  189th  section  is  as  follows: — "  No  suit  or  proceeding  for 
the  recovery  of  wages  under  the  sum  of  50/.  shall  be  instituted 
by  or  on  behalf  of  any  seaman  or  apprentice  in  any  Court  of 
Admiralty  or  Vice-Admiralty,  or  in  the  Court  of  Session  in  Scot- 
land, or  in  any  Superior  Court  of  Record  in  her  Majesty's  domi- 
nions, unless  the  owner  of  the  ship  is  adjudged  bankrupt  or  declared 
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insolvent,  or  unless  the  ship  is  under  arrest  or  is  sold  by  the        1869. 

authority  of  any  such  Court  as  aforesaid^  or  unless  any  justices,  ! — 

acting  under  the  authority  of  this  Act,  refer  the  case  to  be  adjudged 
by  such  Court,  or  unless  neither  the  owner  or  master  is  or  resides 
within  twenty  miles  of  the  place  where  the  seaman  or  apprentice 
is  discharged  or  put  ashore."  The  plaintiff  was  discharged  in 
the  port  of  London.  The  defendant's  affidavit  admitted  that  he 
had  a  house  in  Blakeney,  in  the  county  of  Norfolk,  and  that  he 
was  described  as  of  that  place  in  the  ship's  register,  but  stated 
that  he  had  also  a  place  of  residence  in  London,  where  he  prin* 
cipally  resided,  and  where  he  was  actually  residing  when  the 
plaintiff  was  discharged ;  and,  moreover,  a  place  of  business  or 
office  at  No.  27,  Mark  Lane,  at  which  he  was  usually  attendant 
for  the  conduct  of  his  business,  on  the  average  three  or  four  days 
a  week,  and  where  a  letter  of  the  plaintiff's  attorney,  demanding 
payment  of  the  plaintiff's  claim,  had  been  addressed.  It  ap- 
peared, however^  that  27,  Mark  Lane,  was  occupied  by  Messrs. 
Begbie  and  Young,  and  that  the  defendant's  name  did  not  ap- 
pear on  the  door. 

JenncTf  Q.C.,  for  the  plaintiff. 

AddamSy  Q.C.,  for  the  defendant. 

Dr.  Lubhinoton: — ^The  protest  must  be  overruled  on  both  An  absolute 
grounds.    An  absolute  appearance  was  given,  and  that  once  given  once^*ven 
cannot  be  recalled:  all  objections  to  the  jurisdiction 'must  be  cannot  be  re- 
taken on  the  earliest  occasion.     Here  not  only  has  there  been  an 
absolute  appearance,  but  also  a  supersedeas  of  arrest  thereupon. 

No  doubt  the  189th  section  of  the  Act,  which  applies  in  terms  17  &  18  Vict, 
only  to  seamen  and  apprentices,  is,  when  construed  with  the  ^  ^?*' ';  ^*^' 

•'  » E  '       '  "      w**^  applies  to  mas* 

191st,  applicable  to  the  masters  also;  but  I  am  of  opinion  that  ^^ 
there  is  no  sufficient  proof  in  this  case  of  the  owner  residing 
within  twenty  miles  of  the  port  of  London,  where  the  master 
was  discharged.     It  is  clear  that  the  owner's  ordinary  place  of  Proof  of  reai- 
residence  was  in  Norfolk,  and  that  his  so-called  place  of  resi-  don^unsat^'fr!"" 
dence  in  Mark  Lane  was  no  residence,  but  only  a  place  where  ^c^^tory. 
he  occasionally  transacted  business.     I  overrule  the  protest  with  Protest  over- 
costs.  ™^«^»  ^'^^^ 

costs. 

Barlow,  proctor  for  the  master. 
Clarkson  for  the  owner. 
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1869. 

March  10. 


THE  GRIEFSWALD,  Schulz,  Magter. 

CoUisiom  im  tie  DardanelUs — Jwritdictionr^Fareigm  Judgment 

— Bju  Judicata. 

The  Court  baa  jnnadictioii  OTcr  an  action  bronglit  by  a  British  subject  against  a 
foteisa  abip  for  a  coilisioa  hi  fbreign  watenL 

A  dflfendaot  leljing  on  the  judgment  of  a  tribunal,  summoaed  by  a  foreign  ConsoJar 
Court,  as  a  bar  to  the  plaintiff  proceeding  here,  is  bound  to  prove  that  the 
tribunal  bad  jurisdiction  by  treaty,  usage,  or  voluntary  submission. 

fVeof  held,  uMler  Ae  circumstances  of  the  case,  insufficient  to  show  Aat  a  Court 
aunmonad  by  the  Prussian  Legatkm  at  Conatantioople  had  Jarisdktioa  to 
piooounoe  a  decree  against  an  Bngliah  subjeot,  binding  in  the  Court  of 
Admiralty. 

nnHIS  was  a  cause  of  collision  brought  by  the  owners  of  the 
-L     English  barque  Constellation^  against  the  Prussian  ship 


The  collision  took  place  on  the  1 7th  of  February,  1868,  in  the 
roadstead  off  the  town  of  Dardanelles ;  and  the  question  was  now 
raised  by  act  on  petition  in  objection  to  the  jurisdiction,  whether 
a  decree  made  by  three  Judges,  Commissioners  nominated  by  a 
decree  of  the  Prussian  Legation  at  Constantini^e,  whereby  the 
claim  of  the  captain  of  the  Constellation  for  indemnification  for 
damages  sustained  by  the  collision  was  dismissed,  was  under  the 
circumstances  stated  in  the  judgment  binding,  so  as  to  bar  the 
action  in  the  Admiralty  Court. 

Decmtf,  Q.C.,  and  SfMey  for  the  act  on  petitbn. 

The  collision  took  place  in  Turkish  waters,  where  the  Court 
has  no  jurisdiction.  The  matter  is  now  retjudic€Ua;  it  was  the 
same  matter  and  between  the  same  parties,  and  was  determined 
by  a  competent  tribunal ;  Ricardo  t.  Garcias  (a).  The  master 
of  the  Constellation,  acting  for  his  owners,  clearly  submitted  to 
the  jurisdiction  of  the  Court,  and  they  are  thereby  bound. 

Addanu,  Q.C.,  and  TkoisSf  Q.C.,  contri. 

The  Court  of  Admiralty  has  jurisdiction.    It  has  jurisdiction 

(«)  12  Cl.  k  F.  Z6^ 
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everywhere  where  the  tide  flows,  and  therefore  in  the  Darda-  1869. 
netles.  In  The  Ticond€roffa{a)f  the  Court  exercised  its  juris*  ^'^'^  ^  * 
dicdon  in  these  very  waters.  And  in  any  case  jurisdiction  is 
given  by  the  527th  section  of  the  Merchant  Shipping  Act,  1864. 
'^  Whenever  any  injury  has,  in  any  part  of  the  world,  been 
caused  to  any  property  belonging  to  her  Majesty  or  to  any  of 
her  Majesty's  subjects,  by  any  foreign  ship,  if  at  any  time  there* 
after  such  ship  is  found  in  any  port  or  river  of  the  United  King- 
dom, or  within  three  miles  of  the  coast  thereof,  it  shall  be  lawful 
for  the  Judge  of  any  Court  of  Record  in  the  United  Kingdom,  or 
for  the  Judge  of  the  High  Court  of  Admiralty,  or  in  Scotland 
the  Court  of  Session,  or  the  sheriff  of  the  county  within  whose 
jurisdiction  such  ship  may  be,  upon  its  being  shown  to  him  by 
any  person  applying  summarily  that  such  injury  was  probably 
caused  by  the  misconduct  or  want  of  skill  of  the  master  or  mari- 
ners of  such  ship,  to  issue  an  order  directed  to  any  officer  of 
customs,  or  other  officer  named  by  such  Judge,  requiring  him  to 
detain  such  ship  until  such  time  as  the  owner,  master  or  con- 
signee thereof,  has  made  satisfaction  in  respect  of  such  injury,  or 
has  given  security  to  be  approved  by  the  Judge,  to  abide  the 
event  of  any  action,  suit,  or  other  legal  proceeding  that  may  be 
instituted  in  respect  of  such  injury,  and  to  pay  all  costs  and 
damages  that  may  be  awarded  thereon ;  and  any  officer  of  cus- 
toms or  other  officer  to  whom  such  order  is  directed,  shall  detain 
such  ship  accoitlingly." 

[Dr.  Lushinoton  : — The  Court  has  no  doubt  on  that  point.] 

The  matter  is  not  res  judicata.  The  judgment  of  the  Com- 
missioners' Court  was  not  between  the  same  parties  as  this  suit. 
The  present  plaintiffs  never  submitted  to  the  jurisdiction  of  the 
Court.  The  Court  wrongfully  administered  Prussian  law.  The 
judgment  was  a  judgment  by  default  only,  not  on  the  merits, 
and  is  therefore  inconclusive ;  Plummer  v.  Woodbum  (ft).  The 
judgment  was  in  personam  only,  which  is  no  estoppel  to  an  action 
in  rem  ;  Harmer  v.  Bell  (c). 

Dr.  Lushinoton  : — This  case  comes  before  the  Court  under  Judgment, 
yery  peculiar  circumstances. 

It  appears  that  so  far  back  as  the  12th  of  June  in  last  year,  the  Proceedings  in 
vessel  proceeded  against,  the  Prussian  ship  Griefswald,  was  ar-  *****  ^**"'** 
rested  in  a  British  port  at  the  instance  of  the  owners  of  the  Con- 

(a)  Ante,  p.  215.        (6)  4  B.  &  Cr.  625.        (e)  7  Moore,  P.  C.  286. 
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1859.        stellation,  in  a  cause  of  damage.     Several  deiaults  were  had,  a 
-  ^**^^^  ^^'      libel  given  in,  and  witnesses  examined.     On  the  14th  of  De- 
cember an  appearance  was  given  by  Mr.  Rothery  for  a  Prussian 
owner,  and  he  then  prayed  to  be  heard  by  act  on  petition  against 
the  arrest,  and  all  other  proceedings  had   with  respect  to  this 
.vessel.     Accordingly  an  act  on  petition  was  entered  into,  and 
Ground  of  peti-  proofs  brought  in.     The  statement  on  behalf  of  the  Prussian 
eauL^^^    *'     owner  alleges  a  variety  of  facts,  which  I  shall  notice  in  detail 

presently,  to  the  effect  that  the  matter  is  a  res  judicata,  having 
been  tried  and  determined  by  a  competent  Court,  and  concludes 
thus  : — **  That  the  Judges  referees,  appointed  as  aforesaid, 
formed  by  the  law  of  nations  a  competent  tribunal  to  try  the 
question  at  issue  between  the  owners  and  master  of  the  vessel 
Constellation,  and  the  owners  and  master  of  the  vessel  Griefs- 
wald ;  that  by  the  voluntary  act  of  the  said  master  of  the  Con- 
stellation, the  said  tribunal  had  and  obtained  jurisdiction  over 
the  said  parties,  and  that  by  reason  thereof,  and  by  reason  that 
the  said  Judges  referees  gave  a  definitive  sentence  on  the  said 
question,  it  is  not  competent  to  the  master  or  owners  of  the  said 
vessel  Constellation  again  to  proceed  against  the  vessel  Griefe- 
wald,  or  again  to  call  her  master  or  owners  to  judgment  respect- 
ing the  aforesaid  collision.*'  This  presents  to  the  Court  the  real 
question  for  decision. 

Act  on  petition.  I  will  now  examine  the  particular  statements  of  the  plead- 
ings. The  act  on  petition  commences  by  stating  that  the  collision 
took  place  in  the  roadstead  off  the  town  of  Dardanelles  on  the 
17th  of  February,  1858.  It  then  states  that  on  the  following 
day,  the  18th  February,  the  master  of  the  Constellation  applied 
to  Mr.  Calvert,  who  was  the  British  Consul  for  the  Dardanelles, 
and  also  the  Prussian  Vice-Consul,  that  proper  measures  should 
be  adopted  to  compel  the  payment  of  the  losses  sustained  by  the 
collision ;  that  the  Griefswald  should  be  detained  till  security  was 
given  or  the  claim  adjusted,  and  tliat  surveyors  should  be  ap- 
pointed to  ascertain  the  amount  of  the  damage.  This  request 
was  admitted.  Not  a  word,  however,  of  information  is  given 
to  the  Court  of  the  power  of  Mr.  Calvert,  in  his  capacity  of 
Consul  for  Great  Britain,  or  of  Vice-Consul  for  Prussia,  to  do 
anything  of  the  sort  The  Court  is  left  wholly  to  conjecture  by 
what  authority  this  was  done. 

It  is  then  stated  that  surveyors  were  appointed  by  the  British 
Consul  and  the  Prussian  Vice-Consul,  who  advised  certain  repairs 
to  enable  the  Constellation  to  proceed  to  Constantinople.  This 
may  have  been  a  wise  and  expedient  measure,  but  it  is  not  in  the 
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nature  of  a  judicial  proceeding  to  try  a  cause  of  collision.    A       1859. 
second  survey  on  the  Constellation  was  then  held,  on  the  26th      ifa'c*  IQ- 
of  Februaiy ;  the  surveyors  were  appointed  as  before  by  the 
decree  of  the  British  Consul  and  Prussian  Vice-Consul,  and  the 
ship  was  then  towed  up  to  Constantinople,  where  she  arrived  on 
the  3rd  of  March.    On  the  9th  of  March  the  master  of  the  Con- 
stellation wrote  to  Mr.  Hornby,  Judge  of  her  Britannic  Majesty's 
Supreme  Consular  Court,  praying  that  application  should  be 
made  to  the  Prussian  Consul  to  detain  the  Griefswald,  and  the 
Prussian  authorities  should  be  invited  to  nominate  a  surveyor, 
on  the  part  of  the  Prussian  vessel,  to  take  part  in  a  further  survey. 
This  letter  was  communicated  by  Mr.  Hornby  to  the  Prussian 
authorities.    On  the  1 6th  of  March  the  master  of  the  Griefswald 
presented  a  petition  to  the  Prussian  Legation,  praying  that  a 
mixed  Court  should  be  summoned  to  adjudicate  on  the  case,  and 
on  the  17th  the  Chancellor  of  the  Prussian  Legation  applied  to 
the  British  Consular  Couit  to  nominate  a  Judge  referee  to  take  part 
in  the  mixed  Commission.  On  the  1 3th  of  April  further  application 
was  formally  made  to  the  British  Consular  Court  to  appoint  a 
Judge  referee.  I  cannot  discover  that  the  British  Consular  Court 
gave  any  answer  to  either  of  these  applications,  yet  it  seems  most 
improbable  that  this  should  be  the  case.     On  the  10th  of  May 
renewed  applications  were  made  to  th^  Prussian  Legation,  pray- 
ing that  a  day  should  be  fixed  for  the  nomination  by  the  British 
authorities  of  a  Judge  referee  or  of  a  curator  to  represent  the 
Constellation,  or  that  proceedings  should  be  had  ex  parte^  and 
the  petition  of  the  master  of  the  Constellation  dismissed.    About 
the  same  time  the  British  Consulate  informed  the  Prussian  Le- 
gation that  it ''  was  not  in  a  position  to  recognize"  the  acts  and 
proceedings  demanded,  stating  two  reasons :  1st,  that  the  names 
of  the  surveyors  had  not  been  given  at  the  time  though  requested ; 
and,  2ndly,  that  the  captain  of  the  Constellation  had  left  the  port. 
I  must  put  some  construction  upon  the  words ''  not  in  a  position 
to  recognize,"  and  I  can  put  but  one  construction,  namely,  that 
the  British  Consular  Court  refused  to  sanction  or  to  give  any 
authority  which  might  belong  to  it  by  law  or  usage,  to  any  sub- 
sequent proceedings  to  be  taken  by  the  Prussian  Legation.    The 
remainder  of  these  proceedings  are  conducted  by  the  Prussian 
authorities  only;   if  they  are  valid,  they  do   not  derive  their 
authority  in  any  degree  from  the  sanction  or  co-of)eration  of  the 
British  Consular  Court,  nor,  so  far  as  appeara,  from  any  British 
authority  or  tribunal.     On  the  27th  of  May  the  Prussian  Lega- 
tion appointed  three  Judges  referees  to  examine  the  proceedings 
and  decide  the  case  even  in  contumaciam.    One  of  these  Judges 
appointed  a  day  for  the  hearing,  and  notice  was  forwarded  to 
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1859.        Mr.  Hornby,  who,  by  official  note  of  the  2nd  of  June,  declared 
itmrki^     Y^^  could  not  approve  of  what  had  been  or  might  be  done.   On  the 


6th  of  June,  the  Judges  referees  dismiss  the  case  with  costs. 
These  facts,  as  stated  in  the  act  on  petition,  are  not  denied  by 
the  plaintiffs;  they  are  common  to  both  parties ;  the  defendants 
rely  on  them  as  establishing  a  defence  of  res  judicata. 

Aniwer.  The  answer  to  the  act  on  petition  commences  by  referring  to 

the  6  &  7  Vict  c.  94,  and  the  Order  in  Council  of  the  27th  of 
August,  1857,  issued  in  pursuance  thereof.  The  effect  of  this 
statute  and  Order  in  Council  is  to  appoint  a  Judge  of  the  Su* 
preme  Consular  Court  of  Constantinople,  and  to  confer  on  him 
jurisdiction  in  all  matters  whidi  might  be  in  difference  between 
British  subjects  or  between  British  subjects  and  the  subjects  of 
the  Porte,  or  between  British  subjects  and  the  subjects  of  any 
foreign  power.  The  13th  section  of  the  order  gives  the  Judge 
power  to  promote  the  settlement  of  any  civil  suit  by  amicable 
agreement,  and  with  the  consent  of  the  several  parties  to  refer 
the  decision  of  any  such  suit  to  one  or  more  arbitrators,  and  to 
take  security  for  the  parties  that  they  should  be  bound  by  the 
result  of  the  reference.  I  have  been  unable  to  obtain  any  in- 
formation how  the  powers  so  conferred  are  practically  exercised. 
Of  course  the  Act  of  Parliament  and  subsequent  Order  in  Council 
confer  valid  jurisdiction  over  British  subjects,  for  Parliament 
may  legislate  for  British  subjects  anywhere;  but  bow  the  sub- 
jects of  a  foreign  power  can  be  brought  within  the  jurisdiction 
so  conferred,  save  by  treaty,  I  have  no  means  of  forming  an 
opinion.  The  answer  simply  refers  to  the  Act  and  the  Order  in 
Council,  and  then  stating  the  collision  and  the  application  of 
Captain  Straker  to  the  British  Consular  Judge,  which  I  have 
before  mentioned,  alleges  that  various  communications  were  held 
between  the  British  and  Prassian  authorities,  but  without  resuk, 
up  to  the  end  of  April,  and  that  Captain  Straker,  despairing  of 
redress,  then  left  Constantinople  with  his  ship ;  that  subsequently 
the  proceedings  pleaded  in  the  act  on  petition  were  held,  and  the 
judgment  given.  And  the  answer  then  denies  that  this  judgment 
is  a  bar  to  the  present  action. 

Was  the  Court  The  main  question  in  the  case  is  clearly,  whether  the  Court 
a  competent  gummoned  by  the  Prussian  Minister  had  authority  to  adjudicate 
burden  of  proof  the  case  at  all ;  if  that  is  settled  in  the  negative,  it  will  be  unneces- 
fenXntt  to  ^*"  ^T  ^  consider  what  the  decision  was,  and  whether  the  grounds 
show  that  it  of  the  decision  were  valid.  Now  I  have  not  the  slightest  in- 
^^  formation  as  to  the  power  or  authority  of  the  Prussian  Minister 

to  summon  this  Court  to  adjudicate  on  the  grievance  of  a 
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British  subject    If  it  does  exist  by  treaty  or  usage,  it  was  incum*       1869. 
bent  upon  those  who  now  appear  on  behalf  of  the  Prussian     ^^'^  ^^' 


vessel  proceeded  against  to  give  the  Court  adequate  information,  ^^i^^^  ^y 
Nor  do  I  find  any  sufficient  proof  of  authority  by  the  voluntary  treaty, 
submission  of  Captain  Straker.    Captain  Straker's  application  or  by  volunury 

,    ■  *  ,  ''  ■ubminioD  of 

was  to  the  English  autboritiesi  not  to  the  Prussian ;  his  applica-  both  parties. 
tion  was  diat  proper  measures  should  be  adopted  to  compel 
satis&ction  of  his  damages ;  but  there  is  no  proof  that  the  ulterior 
measures  adopted  were  the  proper  or  customary  measures,  they 
were  certainly  disclaimed  by  the  BritiA  Consul,  and  were  taken 
in  the  absence  of  Captain  Straker  and  without  bis  consent. 

With  respect  to  the  decree  itself,  I  have  only  to  make  one  The  Court 
observation.    The  Court  claimed  to  act  upon  the  maxim  "actio  ^^QUtwed' 
sequttur  forum  rei,''  pronounced  a  decree  in  contumaciam  against  Pmasian  law. 
Captain  Straker,  according  to  some  article  in  the  Pnisaian  code. 
This  seems  to  me  a  somewhat  extraordinary  proceeding.    The 
municipal  law  of  Prussia  could  have  nothing  to  do  with  the 
question  in  issue;  which  must  be  governed  by  maritime  law,  as 
it  prevails  in  the  maritime  states  of  Europe. 

I  decline  entering  further  upon  any  examination  of  this  decree, 
or  of  the  reasons  assigned  for  it,  because  the  true  question  is, 
whether  the  Judges  so  appointed  had  any  jurisdiction  or  right  to 
make  any  decree  at  all  which  could  be  binding  upon  Captain 
Straker  or  his  owners,  and  be  pleadable  in  this  Court  as  res 
judicata. 

In  cases  of  collision  it  has  been  the  practice  of  this  country,  A  party 
and,  so  far  as  I  know,  of  the  European  states  and  of  the  United  ^ni^ton  mi^* 
States  of  America,  to  allow  a  party  alleging  grievance  by  a  col-  pu"u«  his 
lision  to  proceed  in  rem  against  die  ship  wherever  found,  and  theihipvHiere. 
this  practice  it  is  manifest  is  most  conducive  to  justice,  because  ^^^^^^'^^^t 
in  very  many  cases  a  remedy  in  personam  would  be  imprac- 
ticable.   The  remedy  in  personam  may  also  exist,  and  we  know 
that  in  this  country  it  is  frequently  resorted  to  where  the  parties 
are  resident  in  England.     It  might  be  that  similar  proceedings 
are  had  in  a  foreign  country,  namely,  in  rem  or  in  personam.    I  general  rule, 
apprehend  that  if  a  party  were  plaintiff  in  this  Court  in  rem,  and  ***j'**"J*L, 
the  Court  were  satisfied  by  proof  that  there  had  been  a  judgment  proceeding,  if 
or  proceeding  on  the  same  question  in  personam,  the  party  pro-  claim  iwoerl** 
ceeding  here  having  been  the  plaintiff  in  the  other  Court,  this  •onaminthe 
Court  would  not  allow  the  suit  to  proceed,  and  that,  too,  whether  considered  by 
the  proceedings  in  personam  had  been  in  a  British  or  a  foreign  "incompetent 
Court,  provided  always  that  the  case  did  not  fall  within  certain  where. 


436 


HIGH  COURT  OF  ADMIRALTY. 


was  not  com- 
petent 


1859.       exceptions  to  the  plea  of  res  judicata^  which.  I  need  not  now 
^^^  ^^'      notice.    The  question  here  is  simply,  Do  these  proceedings  con- 
Here  the  Court  stitute  a  res  judicata?   Such  a  judgment  must  be  pronounced  by 

a  competent  Court,  and  with  respect  to  persons  over  whom  it  is 
intitled  to  exercise  jurisdiction.  The  tribunal  which  pronounced 
the  judgment  now  under  consideration  is  a  purely  Prussian 
tribunal  sitting  in  a  foreign  country.  It  is  manifest  that  such 
a  tribunal  could  exercise  jurisdiction  over  a  British  subject  only 
by  virtue  of  treaty,  or  by  long-existing  usage,  or  by  the  act 
of  the  party  voluntarily  submitting  to  such  jurisdiction.  As  to 
treaty^  there  is  none  alleged.  As  to  usage,  it  is  so  mixed  up  with 
a  voluntary  submission  to  Prussian  authority  that  I  cannot  con- 
sider it  separately ;  and  I  have  already  said  that  I  do  not  consider 
the  voluntary  submission  to  be  proved.  I,  therefore,  must  over- 
rule the  protest;  I  do  so  with  great  respect  to  the  Prussian 
Government,  but  in  the  firm  conviction  that  the  judgment  pro- 
nounced by  the  Prussian  tribunal  cannot  be  sustained  on  any 
legal  principles  known  to  this  Court. 


Protest  over- 
ruled. 


Clarkson,  proctor  for  the  Constellation. 
Rothery  for  the  Oriefswald. 


THE  ELISE. 

Salvage^ Award  of  Commissioners  of  Cinque  Ports — Res 

Judicata. 

Salvage  services  had  been  rendered  to  a  vessel  by  several  seta  of  salvora  off  Rama- 
gate.  The  owners  of  the  vessel  summoned  a  meeting  of  the  Commiasioners  of 
Salvage  for  the  Cinque  Porta  to  adjudicate  the  matter.  No  notice  of  the 
intended  meeting  was  given  to  any  of  the  salvors,  and  it  was  proved  that  it 
was  not  uaual  to  give  any  such  notice. 

At  the  meeting  of  the  Commissioners  one  set  of  salvors  waa  unrepresented,  but  it 
was  proved  that  they  were  aware  of  the  meeting,  and  were  at  hand.  The  Com- 
missioners made  an  award  upon  the  whole  matter.  The  salvors  so  unrepresented 
refused  to  accept  their  share  of  the  money  awarded,  and  brought  their  action 
in  the  Admiralty  Court  Held,  that  the  award  was  no  bar  to  the  action,  the 
plaintiffa  not  having  been  parties  to  the  first  decision. 

Qiun-e, — Whether  the  roaster  of  a  ship  is  the  agent  of  the  owner  to  compromise  a 
salvage  claim,  the  owner  being  at  hand,  and  giving  no  authority. 

THIS  was  a  cause  of  salvage  brought  by  John   Monday, 
master  of  the  smack  Prince  Arthur,  and  the  owners  and 
crew,  against  the  brig  Elise,  her  cargo  and  freight    The  owners 
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of  the  brig  and  her  cargo  appeared  under  protest^  and  brought        1859. 

in  an  act  on  petition  in  objection  to  the  arrest,  and  in  bar  to  all  — ^ ! — 

proceedings.  The  question  raised  for  the  decision  of  the  Court 
was,  whether  an  award  of  salvage  made  by  three  Commissioners 
of  Salvage  for  the  Cinque  Ports  was,  under  the  circumstances,  a 
bar  to  the  action. 

The  following  were  the  facts  of  the  case: — On  the  21st  of 
December,  1858,  salvage  services  were  rendered  off  Ramsgate 
to  the  EUse  by  the  crew  of  a  French  lugger,  the  crews  of  the 
Ramsgate  steam-tug  and  life-boat,  and  by  the  crew  of  the  Prince 
Arthur.  The  master  of  the  Elise  settled  with  the  French  crew ; 
and  the  Ramsgate  Harbour  Company,  the  owners  of  the  tug  and 
life-boat,  refused  to  allow  those  of  the  crew  of  their  vessels  who 
were  in  their  employ  to  make  any  claim  of  salvage.  On  the 
afternoon  of  the  28th  of  December,  Mr.  Clarke,  the  agent  of  the 
salvors,  waited  upon  Mr.  Webber,  the  agent  of  the  brig  at 
Ramsgate,  and  asked  for  a  settlement  of  the  claim ;  Mr.  Webber 
refused  to  recognize  it,  or  at  least  to  recognize  the  claim  of  the 
crew  of  the  Prince  Arthur.  Mr.  Clarke  thereupon  immediately 
communicated  the  fact  to  Monday,  and  received  instructions  to 
commence  proceedings  forthwith  in  the  Court  of  Admiralty. 
An  aflSdavit  to  lead  the  warrant  of  arrest  was  then  prepared  and 
put  in  a  letter,  to  be  sent  to  a  proctor  in  Loudon.  On  the 
evening  of  the  same  day  Mr.  Clarke  learnt  that  a  meeting  of  the 
Commissioners  of  Salvage  for  the  Cinque  Ports  had  been  sum- 
moned by  Mr.  Webber  for  the  next  day,  to  decide  upon  the 
case :  he  tliereupon  detained  his  letter  containing  the  affidavit, 
and  advised  Monday  to  go  before  the  Commissioners,  and  pre- 
sent an  independent  claim  on  behalf  of  the 'smack.  At  seven 
o'clock  in  the  same  evening*  a  meeting  of  the  salvors  was  held, 
and  it  was  agreed  to  draw  up  a  declaration  or  statement  of  the 
joint  services  by  all  the  salvors,  to  be  laid  before  the  Commis- 
sioners, and  to  share  the  money  awarded  equally.  A  declaration 
was  then  accordingly  drawn,  and  signed  by  five  of  the  salvors, 
one  of  them  being  Reading,  the  captain  of  the  tug.  It  was 
asserted  on  one  side,  and  denied  on  the  other,  that  Monday  was 
present  at  this  meeting ;  but  none  of  the  owners  and  crew  of  the 
Prince  Arthur  were  present,  and  the  declaration  was  not  signed 
by  Monday.  On  the  29th  of  December,  the  Commissioners  sat 
at  the  Royal  Oak ;  they  received  the  declaration,  and  heard 
various  witnesses.  Monday  was  not  present,  and  he  deposed 
that  he  was  prevented  from  going  in  at  the  door  by  Reading,  the 
captain  of  the  tug,  who  told  him  it  was  no  use,  as  the  Commis- 
sioners would  not  consider  his  claim,  and  he  would  only  injure 

8.  H  M 
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1869.       the  claim  of  the  others.     No  official  notice  of  the  intended  meet- 

—  ing  was  given  to  Monday,  or  to  the  owners  or  crew  of  the  Prince 

Arthur.    The  Commissioners  made  the  following  award  :— 

'<  At  a  meeting  held  the  29th  day  of  December,  1858,  at  the 
Royal  Oak  Inn,  situate  in  Ramsgate,  in  the  comity  of 
Kent : — Present,  John  Cutler,  Henry  Benson  and  James 
Corbin,  three  of  the  Commissioners  nominated  and  ap- 
pointed by  the  Most  Noble  James  Andrew  Marquis  of 
Dalhousie,  Knight  of  the  Most  Noble  Order  of  the 
Thistle,  Lord  Warden  of  the  Cinque  Ports,  to  put  in  exe- 
cution within  the  liberty  and  jurisdiction  of  the  said  ports 
and  their  members,  certain  powers  and  authorities  given 
in  and  by  an  Act  of  Parliament  made  and  paesed  in  the 
second  year  of  the  reign  of  his  late  Majesty  George  the 
Fourth,  intituled  '  An  Act  to  continue  and  amend  certain 
Acts  for  preventing  the  various  Frauds  and  Depredations 
committed  on  Merchants,  Shipowners  a«d  Underwriters, 
by  Boatmen  and  others  within  the  Jurisdiction  of  the 
Cinque  Ports,  and  also  for  remedying  certain  Defects 
relative  to  the  Adjustment  of  Salvage  under  a  Statute 
made  in  the  Twelfth  year  of  the  reign  of  her  late  Majesty 
Queen  Anne.' 

''The  said  Commissioners  having  taken  the  oath  prescribed  by 
the  said  Act,  and  had  before  them  the  respective  parties  inte* 
rested,  do  find  that  the  brig  Elise,  belonging  to  Roscoff,  whereof 
Eugene  Robin  is  master,  being  on  a  voyage  from  Girgenti,  bound 
to  Dunkirk,  laden  with  sulphur,  was  in  great  distress,  having 
been  in  collision  with  the  North  Sand  Head  floating  light  vessel, 
whereby  the  brig  was  much  damaged,  and  her  master  and  crew 
having  during  the  collision  got  on  board  the  light  vessel,  fearing 
that  the  brig  would  founder ;  the  brig  soon  afterwards  drifted 
dear  of  the  light  vessel,  only  one  of  her  crew,  an  apprentice, 
remaining  on  board,  in  which  state  she  was  shortly  afterwards 
boarded  first  by  three  French  mariners,  being  part  of  the  crew 
of  the  Calais  fishing-boat  Jeune  Jacob,  and  afterwards  by  Daniel 
Reading  and  others,  boatmen  of  Ramsgate,  part  of  the  crews  of 
the  steam*tug  Vulcan,  of  Ramsgate,  and  also  of  a  life-boat  and 
fishing-smack  also  belonging  to  Ramsgate,  the  complete  crews 
of  which  steam-tug,  life-boat,  and  fishing-smack,  then  consisted 
of  twenty-seven  persons— that  is  to  say,  the  crew  of  the  said 
steam-tug  of  ten  persons,  the  crew  of  the  life*boat  of  twelve 
persons,  and  the  crew  of  the  smack  of  five  persons,  and  the  said 
brig  was  afterwards  conducted  in  safety  into  Ramsgate  harbour 
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by  the  aid  and  assistance  of  the  abo?e  French  mariners  and  of  1859. 
said  Daniel  Reading  and  others.  The  said  Commissioners  ^^^^  ^^' 
having  duly  weighed  and  considered  all  the  services  rendered  to 
the  said  brig  as  aforesaid  (except  those  rendered  by  the  French 
mariners,  for  which  they  have  been  already  paid  by  agreement), 
do  hereby  award  and  order  that  the  said  master  or  his  agent 
shall  pay  to  the  said  boatmen  of  Ramsgate  the  sum  of  82/.,  and 
that  the  same  shall  be  accepted  and  received  by  them  in  full  for 
all  their  said  services. 

^  By  the  Commissioners, 

'^  Martin  L.  k  Chs.  Daniel,  Registrars." 

The  present  plaintiffs  refused  to  receive  any  share  of  the  money 
so  awarded,  and  brought  the  present  action. 

In  support  of  the  act  on  protrat  the  following  affidavit 
(amongst  others)  was  brought  in  : — 

**  Affidamt  of  Martin  Long  Daniel 

**  Appeared  personally  Martin  Long  Daniel,  of  Ramsgate,  in 
the  county  of  Kent,  gentleman,  and  made  oath  that  he  is,  and 
has  been  for  twenty-six  years  and  upwards,  one  of  the  Registrars 
of  the  Lord  Warden's  Commissioners  of  Salvage,  appointed  to 
act  at  Ramsgate  aforesaid,  having  been  for  part  of  that  time  sole 
Registrar  and  for  the  greater  part  the  senior  Registrar;  that 
during  the  time  he  has  so  acted  as  Registrar,  as  aforesaid,  the 
practice  which  has  invariably  prevailed  has  been  as  follows  (that 
is  to  say);  the  Registrar  or  Registrars  have,  upon  the  appli- 
cation of  any  f)erson  or  persons,  sent  a  notice  in  writing  to  each 
of  the  said  Commissioners,  for  the  time  being  resident  at  Rams- 
gate, convening  a  meeting  of  the  Commissioners,  and  appointing 
the  time  and  place  for  holding  such  meeting,  but  that  no  other 
notice  has  been  sent  of  the  meeting  by  or  on  behalf  of  the  Com- 
missioners to  any  other  person.  That  the  Commissioners  ac- 
cordingly meet  at  the  place  appointed,  being  an  hotel,  and  at 
such  meeting  all  parties  interested  have  a  right,  and  all  who 
apply  are  permitted,  to  attend,  and  that  such  of  the  parties  inte- 
rested as  they  may  select,  but  not  all  such  parties,  attend  accord- 
ingly. That  the  room  in  which  the  meetings  are  held  not  being 
very  large,  such  meetings  are  not  considered  as  open  to  the 
public,  but  that  parties  not  interested  have  occasionally  applied 
for  permission  to  attend,  which  permission  has  never  been  re- 
fused. And  this  appearer  further  made  oath  that  at  the  Com- 
missioners' meeting,  held  on  the  29th  day  of  December  last^  to 
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1869.       adjudicate  on  the  amount  to  be  paid  for  salvage  services  ren- 
*'^^  dered  to  the  above  brig  Elise,  all  parties  claiming  as  salvors  who 

offered  to  attend  were  permitted  to  attend ,  and  that  several 
claimants  were  present,  and  that  it  was  stated  by  the  parties  so 
present  that  they  were  authorized  to  represent  all  the  claimants ; 
but  they  also  stated  that  there  was  one  of  the  crew  of  the  smack. 
Prince  Arthur  in  the  hotel,  but  not  present  at  the  meeting,  who 
was  ready  to  attend  if  wanted,  but  that  in  the  investigation  of 
the  claims  referred  to,  his  attendance  was  not  asked  for  by  any 
of  the  parties  present,  or  deemed  necessary  by  the  Commis- 
sioners, and  therefore  that  his  attendance  was  not  required. 

''  Martin  L.  Daniel." 

Addams,  Q.C.,  and  Spinks,  for  the  act  on  protest 

Jenner,  Q*C.,  and  JDeane,  Q.C.,  contra. 

Dr.  Lubhinoton  : — ^The  act  on  protest  pleads  that  the  matter 

now  in  question  has  been  already  adjudicated  between  the  parties 

by  a  competent  tribunal.     If  the  plaintiffs  were  proved  to  have 

been  parties  to  a  determination  by  a  competent  tribunal,  this 

Court  would  certainly  hold  its  hand,  even  if  the  proceedings 

before  the  inferior  Court  had  not  been  conducted  in  the  most 

Weretheplain-  perfect  manner.     In  the  present  instance  the  tribunal  was  un- 

thc  Jeds^nof  doubtedly  competent,  and  the  only  question  is,  whether  the 

the  Com-         plaintiffs  were  parties  to  the  decision  ? 

missionera  ?        "^  ^ 

In  the  first  place,  although  the  master  of  a  ship  is  on  land  as 

at  sea  agent  for  the  crew  to  bind  them  by  agreement  in  respect 

Quare,—U  the  of  salvage  Compensation,  I  doubt  whether  he  is  agent  for  the 

for  the  owner     owner  for  that  purpose,  when  the  owner  is  at  hand  and  gives 

to  compromise  j^j^  ^^  authority.     Here  the  owner  of  the  smack  was  at  hand, 

a  Bflivftf  e  cliiim 

if  the  owner  is  and  I  do  not  find  that  he  gave  the  master  authority  to  enter  into 
ffivesnoautho-  ^"y  agreement  for  the  settlement  of  his  salvage  claim.  But 
rityi  passing  this  question  of  law  by,  did  Monday,  the  master  of  the 

smack,  in  anywise  render  himself,  or  those  whom  he  represented, 
a  party  to  the  inquiry  before  the  Commissioners  ?  The  entire 
burden  of  proof,  it  must  be  remembered,  falls  upon  the  defend- 
ants ;  and  the  Court  must  permit  the  action  to  continue,  unless 
they  clearly  show  that  the  plaintiffs  were  party  to  the  former 
decision,  and  suffered,  if  they  suffered  at  all,  by  their  own  laches. 
I  shall  not  examine  the  contradictory  statements  of  the  wit- 
nesses in  detail,  but  I  look  to  the  declaration  upon  which  the 
Commissioners  acted.     It  is  not  signed  by  Monday,  and  it  is  a 
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most  insufficient  statement  of  the  services  of  the  Prince  Arthur.        1869. 
I  have  certainly  come  to  the  conclusion  that  Monday  never ^^*  ^' 


agreed  to  this  declaration,  and  never  approved  of  it.     It  is  fur- 
ther clear  that  the  agent  of  the  brig  resisted  Monday's  demand, 
that  Monday  intended  to  bring  the  case  to  adjudication  before 
this  Court,  and  that  he  was  only  induced  not  to  do  so  immediately 
by  Mr.  Clarke  advising  him  to  go  before  the  Commissioners 
and  urge  his  claim  independently.     On  the  29th  of  December 
the  Commissioners  sat,  and  made  their  award.     But  I  do  not  The  plaintiffs 
find  that  any  one  was  authorized  to  represent  the  Prince  Arthur,  ^^fgd  aVt*he^" 
or  even  that  any  one  did  in  fact  represent  the  Prince  Arthur.    The  mecring,  and 
first  duty  of  such  a  tribunal  is  to  have  before  them  the  parties  notice ;  they 
interested,  or  to  give  them  due  notice ;  vet  neither  of  these  things  "*"  therefore 

J  °     not  parties- to 

was  done.  the  decision. 

It  would  be  greatly  inconsistent  with  justice  to  hold  the  salvors 
barred  by  such  proceedings.  I  much  regret  that  the  Commis- 
sioners, who  might  be  of  great  service  by  adjudicating  on  ques- 
tions of  small  amount  at  small  expense,  should  conduct  their 
proceedings  so  loosely,  and  with  such  a  deficiency  of  care  and 
caution  in  essential  particulars,  as  to  amount  at  least,  in  the  pre- 
sent case,  to  a  disregard  of  justice.  I  overrule  this  protest  with  Protest  over- 
costs.  ^^^  "** 

costs. 

Dyke,  proctor  for  the  salvors. 
Rothen/y  proctor  for  the  Elise. 


THE  IRON-MASTER,  —  Craig,  Ma$ter. 

Collision — Report  of  Registrar  and  Merchants — Evidence  as  to 

Value  of  Ship. 

On  an  appeal  from  a  report  of  the  Registrar  and  merchants  new  evidence  is  admis- 
sible. 

In  estimating  the  value  of  a  vessel  at  the  time  of  a  collision,  whereby  she  was  lost, 
the  best  evidence  is  the  opinion  of  competent  persons  who  knew  the  vessel 
shortly  before  the  time  of  loss ;  next,  the  opinion  of  peraons  well  conversant 
with  shipping  generally.  The  original  price  of  the  vessel,  the  cost  of  repairs 
done,  the  amount  at  which  she  was  insured,  &c.,  are  evidence  of  value,  but 
evidence  of  inferior  weight. 

THIS  was  an  appeal  from  a  report  of  the  Registrar  and     March  16. 
merchants. 
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1869. 

March  l(t. 


Judgment. 


On  an  appeal 
from  a  Regis- 
trar's report 
new  evidence 
is  admissible. 


The  original  action  was  for  a  collision  on  the  7th  of  March, 
1868y  whereby  the  brigantine  Tarsa  was  sunk  and  atterly  lost 
The  Court  pronounced  for  the  damage,  and  the  amount  was 
referred  to  the  Registrar  and  merchants.  They  reported  the 
damage  at  1,398/.,  assessing  the  value  of  the  Tarsa  at  the  time 
of  loss  at  9252.  From  this  report  the  owners  of  the  Tarsa  ap« 
pealed.  An  act  on  petition  and  answer,  and  fresh  evidence 
thereon,  were  brought  in. 

Addamsy  Q.C.,  and  Twisty  Q«C.,  against  the  Report 

Deanej  Q.C.,  and  Spinks,  in  support  of  the  Report* 

Dr.  Lushington  : — The  question  now  under  consideration  is, 
what  shall  be  deemed  the  proper  value  of  the  vessel  Tarsa,  and 
it  comes  before  the  Court  on  an  objection  taken  by  the  owners 
of  the  Tarsa  to  the  report  of  the  Registrar  and  merchants. 

Before  entering  on  the  particulars  of  the  case  it  may  be  expe- 
dient to  make  a  few  observations  upon  the  course  the  Court  takes 
in  so  reviewing  a  report  objected  to.     Very  many  years  since  a 
discussion  was  raised  before  Lord  Stowell,  as  to  whether  tlie 
Court  should  proceed  only  on  the  original  evidence  produced 
before  the  Registrar,  or  should  permit  additional  evidence  to  be 
brought  in.     Lord  Stowell  decided  in  favpur  of  the  reception  of 
fresh  evidence,  and  this  on  a  balance  of  conflicting  considera- 
tions.    By  the  admission  of  evidence  not  produced  before  the 
Registrar  and  merchants  this  result  might  follow  :  their  original 
finding  might  be  perfectly  correct,  according  to  the  evidence 
before  them,  and  then  the  case  might  be  changed  by  the  new  proofs 
and  a  different  decision  arrived  at    This  certainly  is  not  a  very 
satisfactory  result,  it  might  possibly  lead  to  the  keeping  back  of 
proper  evidence  before  the  Registrar  and  merchants ;  and,  more- 
over, it  has  this  disadvantage,   that  the  new  evidence  is  not 
submitted  to  the  consideration  of  the  merchants,  who  have  a  prac- 
tical knowledge  of  the  subject-matter.     In  this  view,  therefore, 
the  admission  of  new  evidence  is  open  to  great  objection; 
but,  on  the  other  hand,  it  is  right  and  fit  that  there  should  be 
an  appeal  to  the  Court  in  question^  which  may  be  of  great 
value  and  importance :  and  as  much  that  passes  before  the  Re- 
gistrar and  merchants  cannot  be  accurately  transmitted  to  the 
Court,  it  is  desirable,  for  the  purposes  of  justice,  that  the  Court 
should  be  furnished  with  adequate  evidence.     It  was  upon  a 
balance  of  these  considerations  that  Lord  Stowell  admitted  further 
evidence.     Of  course  1  follow  the  example ;  and  I  have  only  to 
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add  what,  indeed,  is  well  known,  that  the  Court  will  never  over-       1869. 
rule  a  report  of  the  Registrar  and. merchants  without  being  per«- 
fectly  satisfied  that  upon  the  evidence  which  it  is  its  duty  to  take 
into  consideration  the  report  ought  not  to  be  maintained. 

The  fundamental  principle   in   determining  the    measure  of 
damages  in  all  these  cases  of  collision  is,  that  the  party  to  blame 
is  considered  a  wrong-doer,  and  the  party  injured  is  intitled  to 
restitutio  in  inteffrum,  to  full  and  complete  indemnity  for  all  the 
losses  sustained.     In  this  case  the  loss  is  confined  to  a  single  what  was  the 
item,  the  value  of  the  ship  destroyed.    The  evidence  adduced  is,  ^u-"*^[i!ef- 
as  usual,  of  different  kinds;  and  I  think  it  convenient  here  to  of  collision r 
state  how  the  Court  ranks  these  different  kinds  of  evidence  in 
order  of  importance,  the  question  being  the  value  of  the  ship  at 
the  time  of  the  collision. 

The  best  evidence  is,  first,  the  opinion  of  competent  persons  The  hest  eW- 
who  knew  the  ship  shortly  previous  to  the  time  it  was  lost:  that  opinU)nofcom- 
evidence  is  manifestly  intitled  to  most  weight,  because,  assuming  petent  persons 

^^   vrho  knew  thfi 

their  competency  to  form  a  just  judgment,  they  had  a  personal  ghip  shortly 
knowledge  of  the  state  and  condition  of  the  vessel  herself,  whereas  *>«*w«  **>«  '<*■• 
all  other  persons,  however  skilful,  could  only  draw  general  infer- 
ences from  their  acquaintance  with  the  prices  of  vessels  somewhat 
similar  about  the  same  tim&    The  second  best  evidence,  is  the  ^ezt,  the 
opinions  of  persons  such  as  I  have  jnst  described,  persons  con-  opinio"  of 

*  ■  ,  other  persons 

versant  with  shipping  and  the  transfers  thereof.     In  addition  to  well  conversant 
testimony  of  this  description,  many  other  circumstances  may  be  rj^^/i?^*"* 
Called  in  aid,--as  the  original  price  of  the  vessel ;  the  amount  of  x^e  orifpnal 
repairs  done  to  her;  the  sum  at  which  she  was  insured,  and  price  of  the 
other  circumstances  of  a  similar  nature.   It  is  manifest  that  facts  price  of  rejpairs, 
of  this  kind,  though  not  to  be  wholly  excluded,  have  a  slighter  IJ™^^"*,  &<!^" 
bearing  upon  the  case ;  for  after  a  lapse  of  years  the  amount  of  to  be  con- 
price  might,  from  a  change  of  circumstances,  have  Kttfe  bearing  no  means  m  ^ 
upon  the  question :  so,  to  a  certain  extent,  it  would  be  with  conclusive, 
respect  to  repairs  and  insurances. 

I  now  proceed  to  an  eraiaination  of  the  facts  of  the  case.  Facta  of  the 
The  vessel  was  run  down  on  the  7th  of  March,  1868,  and  the  5^°^*"^" 
question  to  be  determined  is  the  value  at  that  time. 

The  act  on  petition  states  the  vessel  to  be  a  brigantine  of  127 
tons  new  measurement,  built,  in  1853,  in  Prince  Edward's  Island, 
and  to  have  cost  unmetalled  2,000/.  That  in  consequence  of  a 
previous  collision  repairs  were  done,  in  1867,  to  the  amonnt  of 
M77/. ;  that  the  outfit  for  the  last  voyage  cost  169/. ;  that  before 
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1859.       the  vessel  sailed  Red  way  contracted  with  Tanner  for  his  moiety 

— — (he  being  the  owner)  for  825/.,  which  he  had  been  compelled 

to  pay. 

The  answer  is  very  short  That  the  extensive  repairs  in  1857 
show  that  the  vessel  must  have  been  in  a  very  defective  state ; 
that  the  additional  value  of  the  vessel,  in  consequence  of  repairs, 
rarely  exceeds  one-third  of  the  amount  expended  for  materials, 
after  deducting  the  charge  for  the  use  of  tools,  &c.  I  do  not 
place  great  reliance  upon  the  original  price,  because  the  value  of 
ships  is  so  constantly  fluctuating ;  or  upon  the  contract  to  pur- 
chase the  moiety,  for  that  transaction  is  left  too  much  in  the 
dark :  still  less  reliance  can  I  repose  upon  the  answer,  for  it  is 
obvious  that  the  repairs  are  to  be  attributed  to  the  collision,  and 
are  no  proof  that  the  ship  was  in  a  defective  state.  And  as  to 
the  effect  of  repairing  upon  the  value  of  the  ship,  it  is  manifest 
there  must  be  some  misunderstanding,  for  I  cannot  believe  it 
possible  the  shipowners  should  lay  out  money  in  repairs  unless 
they  had  an  equivalent  to  the  money  expended. 

The  evidence  before  the  Registrar  and  merchants  was  very 
short  Mr«  Harrison,  a  surveyor  of  shipping,  who  surveyed  in 
1857,  estimated  the  value  at  1,600/. ;  Mr.  Sheppard  stated  that, 
in  1857,  she  was  surveyed  for  an  insurance  office,  and  insured  for 
1,630/.;  he  estimates  her  value,  in  1858,  at  from  1,530/.  to 
1,600/.  Mr.  Bayley  made  an  affidavit  on  the  other  side.  He 
is  a  gentleman  belonging  to  a  Arm  well  known  to  all  who  prac- 
tise in  this  Court,  and  no  doubt  his  evidence  deserves  great 
attention ;  but,  I  must  observe,  I  should  be  inclined  to  place 
greater  reliance  upon  it  if  there  had  not,  as  it  appears  to  me  on 
consideration  of  the  whole,  been  too  great  a  disposition  to  depre- 
ciate the  claim.  Perhaps  this  may  arise  from  his  being  accus- 
tomed to  value  for  insurances,  which  are  governed  by  different 
principles.  Moreover,  he  never  saw  the  vessel,  and  can  speak 
only  to  the  market  value  of  shipping;  he  estimated  her  value, 
exclusive  of  stores  and  provisions,  at  740/.  The  Registrar  and 
merchants  allowed  935/. 

I  must  now  turn  my  attention  to  the  evidence  produced  since 
the  report  was  made.  1.  The  evidence  of  Mr.  Wishart,  a  ship- 
wright, and  who  knew  the  vessel  well,  and  up  to  March,  1858; 
his  estimate  is  from  1,500/.  to  1,600/.  2.  Mr.  May  pee,  surveyor 
of  shipping,  who  surveyed  her  in  1857 ;  he  reports  that,  save 
from  the  collision,  she  was  in  the  best  possible  condition.     I 
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pass  by  Mr.  Redway's  affidavit,  because  he  is  the  party  in  the        1859. 
cause.  ^*^^*  ^^• 


The  evidence  produced  in  support  of  the  report  contains  a 
larger  amount  of  affidavits,  and  from  persons  of  great  experience 
in  the  sale  of  vessels  of  all  kinds,  and  especially  those  built  in 
Prince  Edward's  Island.  I  have  no  doubt  that  the  facts  to  which 
they  depose,  and  the  values  they  estimate  the  vessel  at,  though 
not  a  little  varying,  are  the  result  of  their  honest  judgment.  But 
die  fact  is,  that  they  never  saw  the  vessel  in  question.  This 
evidence,  therefore,  is  not  intitled  to  the  same  weight  as  that  of 
persons  of  experience  who  had  actual  knowledge  of  the  vessel 
herself.  Moreover,  though  I  do  not  consider  the  price  given  as 
a  criterion  of  the  value  to  be  assessed,  it  is  evidence,  and  strong 
evidence,  too,  when  looking  to  the  opinion  of  those  gentlemen, 
that  this  identical  ship  did  actually  fetch  2,000/.  I  think  it  would 
be  a  useless  task  to  go  through  their  affidavits  in  detail ;  they 
are  all  of  the  same  character,  and  I  doubt  not  the  facts  are  truly 
stated,  but  when  I  consider  the  whole  evidence  I  am  not  led  to 
the  same  conclusions. 

It  is  with  great  distrust  that  I  overrule  a  report  of  the  Regis-  Report  over, 
trar  and  merchants,  but  I  have  some  fear  that  the  rules  applicable  ™'®**  ^^ 
to  insurances  are,  perhaps  unwillingly,  allowed  to  have  too  much 
weight :  rules  arising  ex  contractu,  not,  as  in  this  case,  ex  delicto. 
In  this  case  there  must  be  full  and  ample  compensation.     I  give 
1,200/.  and  costs. 

Clarkson,  proctor  for  the  Tarsa. 

Rothery  for  the  Iron-Master. 
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THE  INDOMITABLE^  M.  W.  Kbtt,  Master. 
Bottomry — Maritime  Risk. 

Hie  expratmoB  of  naritiiae  riaki  t«  be  collected  from  all  the  teraM  of  the  uutni* 
ment,  is  easential  to  the  validity  of  a  bottomry  bond. 

Stipulations  in  an  instrument  purporting  to  be  an  agreement  to  hypothecate  the 
ship,  which,  taken  together,  exclude  the  implication  of  maritime  risk: — 
CMnmoD  rate  of  interest,  to  extend  beyond  Iho  date  of  airival  at  the  port  of 
destination  and  until  payment  of  the  principal ;  insarance  of  the  sh^  beyond 
the  date  of  arrival,  the  same  to  be  made  by  the  lenders  and  paid  for  by  the 
borrowers.  This  conclusion  not  rebutted  by  a  stipulation  to  pay  a  bill  of 
exchange  for  the  amount  of  the  money  lent  within  thirty-four  days  after 
anrivsA}  die  hill  not  being  exprened  to  be  drttwn  as  a  collateral  security. 

SmbUn  If  sea  risk  is  directly  expressed,  a  stipolation  that  the  ship  shall  be 
insured  for  the  voyage  by  the  lenders,  and  the  premium  be  repaid  by  the 
borrowers,  b  immaterial. 

THIS  was  a  cause  of  bottomry,  opposed  by  the  moii^gees 
of  the  ship  in  possession.    The  instrument  sued  upon  wa* 
as  follows : — 

''  Articles  of  Agreement  made  this  22nd  day  of  March, 
one  thousand  eight  hundred  and  fifty-«ight|  between 
Major  Woodhouse  Kett,  master  of  the  steam  screw- 
ship  Indomitable,  belonging  to  the  port  of  London, 
and  now  lying  in  the  roadstead  of  Madras,  in  the  East 
Indies,  of  the  one  part,  and  James  Ainslie,  Robert  Orr 
Campbell,  Richard  Barnes  Bell,  and  William  Scott, 
respectively,  of  Madras  aforesaid.  Esquires,  merchants 
and  agents,  and  there  carrying  on  business  in  co-part- 
nership together,  under  the  style  or  firm  of  Binny  and 
Company,  of  the  other  part. 

**  Whereas  the  said  ship  sailed  from  London  on  the  12th  of  No- 
vember, one  thousand  eight  hundred  and  fifty-seven,  bound  to 
Madras,  carrying  British  troops,  and  laden  with  sundries.  And 
whereas  in  the  due  prosecution  of  her  said  voyage,  the  said  -ship 
called  at  St.  Vincent's,  Cape  de  Verd  Islands,  and  there  pur- 
chased and  shipped  a  large  quantity  of  fuel,  for  the  use  of  the 
said  ship  in  the  further  prosecution  of  her  said  voyage.  And 
whereas  the  price  of  such  fuel  amounted  to  the  sum  of  four  hun- 


THE  INDOMITABLE.  447 

dred  and  seventy-one  pounds  sterling,  and  in  payment  for  the       1859. 

same  the  said  Major  Woodhonse  Kett  drew  a  bill  of  exchange  ^P^^^- 

on  the  directors  of  the  Australian  Auxiliary  Steam  Clipper  Com- 
pany, in  favour  of  the  Patent  Fuel  Company,  limited,  for  the  said 
sum  of  four  hundred  and  seventy-one  pounds  sterling,  bearing 
date  the  6th  of  December,  one  thousand  eight  hundred  and  fifty- 
seven,  and  payable  at  thirty  days'  sight.  And  whereas  the  said 
fuel  was  properly  and  necessarily  used  and  consumed  by  the  said 
ship  in  the  due  prosecution  of  her  said  voyage.  And  whereas 
the  said  bill  of  exchange  was  dishonoured  by  the  drawees,  pro- 
tested for  non-acceptance,  and  forwarded  to  Messrs.  Parry  and 
Company,  of  Madras  aforesaid,  merchants  and  agents,  for  reali- 
zation, with  expenses,  from  the  said  Major  Woodhouse  Kett,  as 
drawer  thereof.  And  whereas  the  said  ship  arrived  in  the  Ma- 
dras roadstead  on  the  23rd  of  February,  one  thousand  eight  hun- 
dred and  fifty-eight,  and  on  the  27th  of  February,  one  thousand 
eight  hundred  and  fifty-eight,  the  said  Major  Woodhouse  Kett 
received  a  letter  from  Messrs.  Wilkins  and  Shaw,  of  Madras 
aforesaid,  as  attomies  for  the  said  Messrs.  Parry  and  Company, 
demanding  payment  of  the  said  bill,  with  expenses,  and  stating 
that  unless  the  same  was  paid,  or  sufficient  security  for  the 
amount  given  forthwith,  proceedings  would  at  once  be  adopted 
to  compel  payment  And  whereas  the  said  ship  has  failed  in 
getting  empk^ment  at  Madras,  and  the  owners  of  the  said  ship 
and  the  parties  now  interested  therein  have  not  remitted  the  said 
Major  Woodhouse  Kett  any  funds  for  payment  of  the  said  bill 
of  exchange,  or  for  meeting  the  necessary  disbursements  of  the 
said  ship,  nor  have  the  owners  of  the  said  ship,  or  the  parties 
now  interested  therein,  made  any  arrangement  for  providing 
such  funds,  or  making  the  same  available  at  Madras.  And 
whereas  it  has  been  determined  that  the  said  ship  shall  proceed 
to  Calcutta,  but  she  cannot  leave  the  Madras  roads  until  the 
said  Major  Woodhouse  Kett  has  taken  up  and  paid  the  said  bill 
of  exchange,  with  all  interest  and  charges,  and  has  obtained 
funds  as  well  for  that  purpose  as  for  the  disbursements  of  the 
said  ship.  And  whereas  the  said  James  Ainslie,  Robert  Orr 
Campbell,  Richard  Barnes  Bell,  and  William  Scott,  as  such  co- 
partners as  aforesaid,  and  at  the  special  instance  and  urgent 
request  of  the  said  Major  Woodhouse  Kett,  as  such  master  as 
aforesaid,  have  agreed  to  lend  and  advance  to  the  said  Major 
Woodhouse  Kett,  the  sum  of  fourie^i  thousand  seven  hundred 
and  ten  Company's  rupees,  for  the  purpose  of  enabling  him  to 
take  up  and  discharge  the  said  bill  of  exchange,  with  interest  and 
charges,  and  of  placing  him,  the  said  Major  Woodhouse  Kett, 
in  sufficient  funds  to  meet  the  disburaements  of  the  said  ship,  on 
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1859.  the  terms  and  conditions  following :  that  is  to  say, — ^that  he,  the 
^^'^^  ^'  said  Major  Woodhouse  Kett,  shall  forthwith  proceed  to  Calcutta, 
and  shall  immediately  on  his  arrival  at  Calcutta  consign  and 
place  the  said  ship  to  and  in  the  hands  of  Messrs.  Jardine, 
Skinner  and  Company,  of  Calcutta  aforesaid,  merchants  and 
agents,  to  be  laid  on  and  loaded  as  hereinafter  mentioned ;  that 
he,  the  said  Major  Woodhouse  Kett,  shall  draw  a  bill  on  the  said 
Messrs.  Jardine,  Skinner  and  Company,  in  favour  of  the  said 
firm  of  Binny  and  Company,  or  order,  for  the  sum  of  fifteen 
thousand  Company's  rupees,  being  the  equivalent  of  the  said 
sum  of  fourteen  thousand  seven  hundred  and  ten  Company's 
rupees,  at  the  exchange  of  one  hundred  and  two  per  centum,  and 
payable  at  thirty  days'  sight ;  that  he,  the  said  Major  Wood- 
house  Kett,  shall  also  repay  to  the  said  James  Ainslie,  Robert 
Orr  Campbell,  Richard  Barnes  Bell,  and  William  Scott,  or  to 
the  said  Messrs.  Jardine,  Skinner  and  Company,  as  their  agents 
in  Calcutta,  on  demand,  all  such  money  as  the  said  James 
Ainslie,  Robert  Orr  Campbell,  Richard  Barnes  Bell  and  William 
Scott,  shall  pay  or  disburse  by  way  of  premia  for  effecting  an 
insurance  on  the  said  ship  from  Madras  to  Calcutta,  and  until 
the  said  vessel  shall  take  her  departure  from  Calcutta  on  some 
outward  voyage,  with  interest  at  the  rate  of  nine  per  centum  per 
annum,  on  all  such  money  as  last  aforesaid,  from  the  time  or 
respective  times  of  payment  thereof,  by  the  said  James  Ainslie, 
Robert  Orr  Campbell,  Richard  Barnes  Bell  and  William  Scott, 
up  to  the  time  of  such  repayment ;  that  he,  the  said  Major 
Woodhouse  Kett,  shall  charge,  pledge  and  hypothecate,  the  said 
ship  as  and  by  way  of  security  for  the  due  payment  of  the  said 
last-mentioned  bill  of  exchange  for  the  said  sum  of  fifteen  thou- 
sand Company *s  rupees,  and  for  the  due  payment  of  all  such 
other  sums  of  money  as  aforesaid,  and  all  such  interest  as  afore- 
said; and  whereas  in  pursuance  and  part  performance  of  the 
said  agreement  between  the  said  parties  hereto,  the  said  James 
Ainslie,  Robert  Orr  Campbell,  Richard  Barnes  Bell  and  William 
Scott,  as  such  co-partners  as  aforesaid,  did,  on  this  22nd  day  of 
March  instant,  advance  to  the  said  Major  Woodhouse  Kett  the 
sum  of  fourteen  thousand  seven  hundred  and  ten  Company's 
rupees,  as  he,  the  said  Major  Woodhouse  Kett,  doth  hereby 
acknowledge ;  and  with  such  money  the  said  Major  Woodhouse 
Kett  has  paid  and  discharged  the  full  amount  due  for  principal, 
interest,  costs  and  charges,  upon  and  in  respect  of  the  said  first- 
mentioned  bill  of  exchange  for  four  hundred  and  seventy-one 
pounds  sterling.  And  whereas  the  said  Major  Woodhouse  Kett, 
in  further  performance  of  the  said  agreement  between  the  said 
parties  hereto,  hath  drawn  his  bill  of  exchange  at  thirty  days' 
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Bight  on  the  said  Messrs.  Jardine,  Skinner  and  Company,  for  the        1859. 

sum  of  fifteen  thousand  Company's  rupees,  being  the  equivalent  ^*    — 

for  the  said  sum  of  fourteen  thousand  seven  hundred  and  ten 
Company's  rupees,  at  the  exchange  of  one  hundred  and  two  per 
centum ;  and  in  further  performance  of  the  said  agreement  the 
said  Major  Woodhouse  Kett  hath  agreed  to  enter  into  the  cove- 
nants hereinafter  contained.  Now  these  presents  witness,  that 
for  the  considerations  aforesaid  he,  the  said  Major  Woodhouse 
Kett,  for  himself,  his  heirs,  executors  and  administrators,  doth 
hereby  covenant,  engage  and  agree  to  and  with  the  said  James 
Ainslie,  Robert  Orr  Campbell,  Richard  Barnes  Bell  and  William 
Scott,  their  executors,  administrators  and  assigns,  that  he,  the 
said  Major  Woodhouse  Kett,  shall  and  will  forthwith  proceed 
with  the  said  ship  to  Calcutta,  and  shall  and  will  immediately 
on  his  arrival  at  Calcutta  consign  and  place  the  said  ship  to  and 
in  the  hands  of  the  said  Messrs.  Jardine,  Skinner  and  Company, 
for  the  purpose  of  being  laid  on  and  loaded  for  such  port  or  ports 
as  the  said  Messrs.  Jardine,  Skinner  and  Company,  shall  con- 
sider most  advisable  or  expedient;  that  within  thirty-four  days 
'  after  the  arrival  of  the  said  ship  at  Calcutta  aforesaid,  he,  the 
said  Major  Woodhouse  Kett,  or  whosoever  may  act  in  lieu  of 
him,  or  in  case  of  his  absence  perform  the  duties  of  master  of  the 
said  ship,  shall  and  will  take  up  and  fully  discharge  the  said  bill 
of  exchange  for  the  said  sum  of  fifteen  thousand  Company's 
rupees,  and  all  interest  that  may  have  become  due  for  or  in  re- 
spect thereof,  in  case  such  bill  of  exchange  shall  not  have  been 
previously  paid  and  discharged  by  the  said  Messrs.  Jardine, 
Skinner  and  Company ;  that  within  the  period  last  aforesaid  he, 
the  said  Major  Woodhouse  Kett,  his  heirs,  executors  or  adminis- 
trators, shall  and  will  repay  to  the  said  James  Ainslie,  Robert 
Orr  Campbell,  Richard  Barnes  Bell  and  William  Scott,  or  the 
survivor  of  them,  his  executors,  administrators  or  assigns,  or  to 
the  said  Messrs.  Jardine,  Skinner  and  Company,  as  their  agents 
at  Calcutta,  all  such  money  as  the  said  James  Ainslie,  Robert 
Orr  Campbell,  Richard  Barnes  Bell  and  William  Scott,  or  the 
survivor  of  them,  shall  have  paid  or  disbursed  by  way  of  premia 
for  effecting  an  insurance  on  the  said  ship  from  the  port  of 
Madras  aforesaid  to  Calcutta,  and  until  the  said  ship  shall  have 
taken  her  departure  from  Calcutta  on  some  outward  voyage, 
together  with  interest  on  all  such  money  as  last  aforesaid,  at  the 
rate  of  nine  per  centum  per  annum,  from  the  time  or  respective 
times  of  the  payment  thereof,  up  to  the  time  of  such  repayment 
thereof  as  aforesaid.  And  for  further  securing  the  payment  to 
the  said  James  Ainslie,  Robert  Orr  Campbell,  Richard  Barnes 
Bell  and  William  Scott,  or  the  survivor  of  them,  his  executors. 
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1869.  adminiatratore  or  assigns,  or  the  said  Messrs.  Jardine,  Skinner 
^  '  and  Company,  as  their  agents  at  Calcutta,  of  all  such  sums  of 
Koney  as  aforesaid,  and  all  such  interest  as  aforesaid,  he  the 
aaid  Major  Woodhouse  Kett  doth  hereby  bind,  pledge,  mort- 
gage and  hypothecate  the  said  ship,  with  her  tackle,  apparel  and 
appurtenances.  And  the  said  Major  Woodhouse  Kett  doth 
hereby  declare  that  the  said  James  Ainslie,  Robert  Orr  Camp- 
bell, Richard  Barnes  Bell  and  William  Scott,  their  executors, 
administrators  and  assigns,  shall  have  a  charge  and  lien  upon  the 
said  ship,  and  her  tackle,  apparel  and  appurtenances,  for  securing 
the  payment  to  them  of  aD  such  sums  of  money  as  aforesaid,  and 
all  such  interest  as  aforesaid.  In  witness  whereof,  the  said  par- 
ties to  these  presents  hare  hereunto  respectiYely  set  their  hands 
and  seals  at  Madras  aforesaid,  the  day  and  year  first  above 
written. 

M.  W.  Kbit.  (Seal) 

Jambs  Ainslib.  (Seal,) 

R.  O.  Campbbll, 
by  his  Attorney. 
Jambs  Ainslib.  (Seal) 

RiCHD.  B.  Bell.  {8eaL) 

Wm.  Scott."  {SeaL) 

The  question  put  in  issue  was,  whether  the  instrument  pur^ 
porting  to  be  an  agreement  to  hypothecate  contained  a  sufficient 
expression  of  maritime  risk. 

TheAdmircdiy Advocate  and  Jenner,  Q.C.,  for  the  bondholders. 

Deane,  Q.C.,  and  Spinks  for  the  mortgagees. 

In  the  argument  the  following  cases  were  referred  to : — The 
Emaneipation  {a) ;  The  Nehon{b);  Siairtbank  v.  Fenninff{c); 
Stainbank  ▼.  Shepard  (d). 

April  6m 

Judgment.  On  the  Ist  of  April  Db.  Lushinotok  gave  judgment  as  fol- 

lows :— I  have  delayed  my  judgment  in  this  cause  solely  from  a 
wish  that  the  party  against  whom  the  judgment  will  be  given 
should  be  satisfied  that  mature  consideration  had  been  given  to 
the  case.  From  die  time  I  perused  the  papers  I  bad  no  doubt 
upon  the  material  question  of  fact  on  which  the  decision  of  the 
Court  will  turn.  The  principles  upon  which  the  Court  must 
proceed  are  acknowledged  on  all  hands ;  and  the  application  of 

(a)  1  W.  R.  124.  (c)  11  C.  B.  51. 

(»)  1  Hagg.  A.  R.  176.  (d)  IZ  C.  B.  418. 
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those  principles  to  the  facts  of  the  case  appeared  and  do  appear       1869. 
to  me  equally  clear.  ^^    * 

There  is  one  rule  established  by  all  authorities :  that  this  Court  Th«  Court  can 

-  .         only  inforce  a 

has  no  jurisdiction  to  inforce  any  bond  or  obligation  entered  into  bottomry  bond 
by  the  master  of  a  vessel  unless  it  be  a  bottomry  bond,  of  which  l^^JS^*""* 
maritime  risk  is  an  ingredient  essential  to  its  vitality. 

On  the  11th  of  October^  1868,  an  action  of  bottomry  was 
entered  against  this  ship  on  behalf  of  Messrs.  Binny  &  Co.,  of 
Madras,  and  an  appearance  was  given  by  the  mortgagees  in 
possession. 

The  history  of  the  ship  is  as  follows : — She  was  originally  the  Facts  of  the 
property  of  the  Australian  Auxiliary  Steam  Clipper  Company ; 
but  on  the  16th  of  August,  1867,  was  mortgaged  to  the  present 
mortgagees  in  possession.  On  the  12th  of  September,  1867,  she 
sailed  for  Madras  with  troops  and  a  cargo.  On  her  outward 
voyage  the  master,  at  the  Cape  de  Verd  Islands,  purchased  fuel 
to  the  amount  of  47 1  /.,  for  which  he  drew  a  bill  upon  his  owners. 
This  bill  was  dishonoured  and  forwarded  to  Messrs.  Parry  k 
Co.,  of  Madras,  for  realization.  On  the  23rd  of  February,  1868, 
the  vessel  reached  Madras,  when  payment  of  the  dishonoured 
bill  vras  demanded  of  the  master,  and  legal  proceedings  threat- 
ened. It  is  not  necessary  for  me  to  recite  in  detail  the  proceed* 
ings  at  Madras,  nor  the  circumstances  attendant  upon  the  dealing 
with  the  outward  freight.  They  might  be  very  material  if  the 
Court  was  in  a  position  to  entertain  the  consideration  of  them* 
I  shall  advert  only  to  what  I  deem  pertinent  to  my  decision.  The 
master,  being  without  money  or  credit  (I  assume  these  averments 
to  be  true),  applied  to  Messrs.  Binny  Sc  Co.  for  an  advance  of 
money  to  pay  the  dishonoured  bill  and  to  enable  him  to  com- 
mence a  fresh  voyage.  I  assume,  again,  that  the  master  was  so 
circunkstanced  (though  I  give  no  opinion  upon  it),  that  he  might 
have  granted  a  valid  bottomry  bond.  Messrs.  Binny  k  Co.  ad- 
vanced 14,710  rupees  to  pay  off  the  bill  and  to  cover  the  dis- 
bursements of  the  ship  at  Madras  and  the  outfit  for  a  voyage  to 
Calcutta ;  and  they  did  so  under  an  agreement  which  is  alleged 
to  be  a  bottomry  bond.  And  here,  though  I  do  not  mean  to 
rely  upon  the  fact  as  guiding  my  judgment,  I  deem  it  right  to 
observe  that  this  ship  was  peculiarly  circumstanced ;  she  was, 
and  the  fact  must  have  been  known  to  the  master,  mortgaged  at 
the  time  she  left  England. 

I  now  come  to  the  consideration  of  the  agreement  which  is  Bond. 
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1859.        said  to  be  a  bottomry  bond,  capable  of  being  inforced  in  this 

^^^' Court.    This  agreement  is  dated  22nd  of  March,  1868,  and 

appears  to  be  an  agreement  between  the  master  and  Messrs. 
Binny  k  Co.  It  begins  by  reciting  all  the  facts  I  have  already 
mentioned,  including  the  advance  of  money  by  Messrs.  Binny 
&  Co.,  and  then  states  stipulations,  or,  as  they  are  called,  con- 
ditions, to  be  performed  on  the  part  of  the  master.  1st.  That 
the  vessel  shall  be  consigned  to  Messrs.  Jardine  k  Co.,  of  Cal- 
cutta. 2nd.  That  the  master  shall  draw  a  bill  upon  them  in 
favour  of  Binny  &  Co.  for  15,000  rupees,  payable  at  thirty  days' 
sight.  3rd.  That  the  master  shall  repay  to  Messrs.  Binny  &  Co., 
or  their  agents,  all  such  monies  paid  or  disbursed  by  them,  by 
way  of  premiums,  for  effecting  insurance  on  the  ship  from 
Madras  to  Calcutta,  and  until  the  ship  shall  take  her  departure 
from  Calcutta  on  some  outward  voyage,  with  interest  at  9  per 
Does  it  contain  cent.  Up  to  the  time  of  repayment  This  stipulation  or  condition 
any  Bear     ?    introduces  the  consideration  of  the   main   question,  namely, 

whether  this  bond  or  agreement  contains  any  sea  risk.  4tb. 
That  the  master  shall  hypothecate  the  ship  for  the  due  payment 
of  th^  bill  of  exchange  for  15,000  rupees,  and  of  the  other  sums 
and  interest  aforesaid. 

Sea  risk  may  be  There  can  be  no  doubt  as  to  the  law.  There  must  be  a  mari- 
clearimplLa-  ^1°^®  ™^  ^^  ^^^  instrument;  it  matters  not  in  what  form  of 
tion.  words.    Then  the  question  is,  whether  I  can  extract  from  these 

conditions  any  expressed  intention  of  the  parties  that  they  pur- 
ported to  agree  that  there  should  be  a  maritime  risk.  Now,  first, 
it  is  quite  clear  that  there  is  no  maritime  risk  directly  stated. 
Secondly,  I  agree  that  if  there  were  a  maritime  risk  directly 
The  insurance  stated,  the  mere  (act  that  the  insurance  was  to  be  made  by  the 
of  the  ship  to     lenders  and  paid  for  by  the  borrowers  mis^ht  not  invalidate  the 

be  made  by  ,  . 

lenders,  and  bond.  There  is  one  case  to  that  effect,  I  doubt  if  there  be  more, 
paid  for  by        ^^^  there  the  circumstances  were  most  peculiar.     I  refer  to  the 

borrowers,  ^         *^ 

standing  alone,  case  of  the  Ntlsou  (a) ;  the  objection  was  taken  there,  but  was 
julfice  the  ^"^^^  not  noticed  in  the  judgment.  Thirdly.  The  insurance  is  not 
bond.  limited  to  the  arrival  of  the  ship  at  Calcutta,  but  is  continued 

Mirancebc"ond  ^^^^^  ^^  ^'^'P  '^^^®^  Calcutta.  This  stipulation  appears  tome  to 
the  termination  negative  all  maritime  risk  on  the  voyage  from  Madras  to  Cal- 
negativelf  sea'  cutta,  and  to  show  clearly  that  the  parties  contemplated  a  ti*ans« 
risk.  action  of  a  different  description.     This  construction  is  confirmed 

w8tonl°bein"  ^^  ^^^  "^^  of  interest,  which  is  the  common  rate  of  interest,  as  I 
required  con-     believe,  in  that  part  of  the  world,  and  not  according  to  the  rate 
'"'    ^         where  maritime  risk  is  run ;  and,  moreover,  the  interest  is  to  be 

(a)  1  Hagg.  A.  R.  176. 
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continued  until  payment.    The  intention,  and  so,  I  think,  the  true        1859. 
interpretation  of  this  instrument,  is  to  mortgage  the  ship  for       ^P'^^  ^' 
principal,  ordinary  interest  and  insurance,  without  any  sea  risk 
at  all.     It  is  clear  that  the  Court  of  Admiralty  has  no  cognizance 
over  such  a  transaction 

This  instrument  then  states  the  actual  advance  by  Binny  &  Co.,  The  a^ement 
and  the  drawing  of  the  bill  of  exchange  for  16,000  rupees  on  Jar-  ^f  ^^Jhlnge"^ 
dine  &  Co.  at  thirty  days'  sight ;  and  then  states  the  agreement  of  thirty-fourdayt 
the  master,  that  within  thirty-four  days  after  the  arrival  of  the  ship  ^J^  not  perse 
at  Calcutta  he  will  pay  the  bill  for  16,000  rupees  and  all  interest,  '^^^^  ■«*  "»>'• 
and  perform  the  other  conditions  already  recited.     But  not  a 
word  is  said  of  maritime  interest  or  maritime  risk.     True  it  is 
that  in  some  cases  the  undertaking  to  pay  at  a  certain  time  after 
the  arrival  of  a  ship  at  a  port  of  destination  may  show  an  inten- 
tion to  include  a  maritime  risk ;  but  the  Court  must  look  at  the  The  Court  will 
whole  instrument,  and  form  its  conclusion  from  a  consideration  ^'i^,5*?*®r!l**^* 

'  ^  ^  01  the  iDStru- 

of  all  its  contents.     I  might  add,  that  there  is  not  the  least  inti-  ment 
mation  here  that  the  bill  of  exchange  was  given  as  a  collateral 
security. 

It  is  not  necessary  to  travel  further  into  the  particulars  of  this 
case.  I  found  my  judgment  on  the  instrument  itself,  but  I  am 
of  opinion  that  there  are  other  difficulties,  though  I  abstain  from 
noticing  them  with  any  minuteness.  For  instance,  that  no  pro* 
ceedings  on  this  bond  were  had  at  Calcutta ;  indeed  there  hardly 
could  have  been  any,  as  the  bond  specifies  a  further  voyage.  All 
this  negatives  a  maritime  risk  between  Madras  and  Calcutta.  It 
has  not  been  contended  that  the  maritime  risk  extended  to  the 
whole  voyage.  Indeed  another  and  a  different  security  was,  by 
the  indenture  of  the  18th  of  May,  1858,  taken  for  this  sum  of 
16,000  rupees,  which  again  shows  that  tiie  money  was  not  due' Bond  pro- 
on  bottomry  at  Madras.     I  pronounce  against  the  bond.  nounced 

Dyhey  proctor  for  the  bondholders. 

NiohoU  for  the  mortgagees  in  possession. 


0.  II 
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3^4  VicL  c.  66,  8.  6 — Necessaries  for  several  Voyages  supplied 
by  Agent  and  Part- Owner  of  Ship — Lien  after  Purchase. 

Coals  supplied  at  intervals  to  a  foreign  steamer  for  several  voyages  may  be  re- 
covered as  necessaries. 

The  agent  for  a  foreign  ship,  being  also  part-owner,  may  recover  against  the  ship 
for  necessaries  supplied. 

The  lien  on  ship  for  necessaries  supplied  continues,  notwithstanding  the  sale  of  the 
ship,  if  there  has  been  no  laches  in  forcing  the  lien. 

S.  B.  &  Co.,  of  London,  the  plaintiffs,  supplied  coals  for  several  voyages,  in  the 
summer  of  1856,  to  a  steamer  trading  between  Kampen,  in  Holland,  and 
London  :  they  were  the  agents  of  the  vessel,  and  B.  was  a  part-owner.  Shortly 
afterwards  the  steamer  discontinued  coming  to  London,  and  in  1857  she  was 
sold  by  auction  at  Amsterdam.  In  1858,  S.  B.  &  Co.  discovered  the  vessel  in 
the  port  of  Hull  and  arrested  her : — Held,  that  they  were  inritled  to  recover 
under  8  &  4  Vict.  c.  65,  s.  6,  as  for  '*  necessaries  supplied  to  a  foreign  ship." 

THIS  was  a  cause  of  necessaries,  brought  by  Messrs.  Sack, 
Bremer  k  Co.,  of  London,  against  the  Dutch  steam- 
ship West  Friesland.  An  appearance  and  bail  was  given  by 
the  owners  Messrs.  Gebroeder  Van  Hasselt,  of  Kampen,  in  Hol- 
land, 

In  1856  the  West  Friesland  was  engaged  in  making  passages 
between  the  port  of  Kampen,  in  Holland,  and  the  port  of  London, 
with  cargoes  of  general  merchandize.  Messrs.  Sack,  Bremer  k 
Co.,  the  plaintiffs,  were  the  agents  and  brokers  of  the  ship  in 
London,  and  Mr.  Bremer,  a  member  of  that  firm,  was  a  part- 
owner  of  the  vessel.  The  plaintiffs,  as  agents,  received  the 
'  freights  payable  in  London,  and  out  of  the  proceeds  paid  all 
outgoings.  Between  20th  of  June  and  4th  of  August,  185f>, 
they  supplied  to  the  steamer  on  six  different  occasions  by  order 
of  the  master  coals  for  six  voyages,  to  the  amount  altogether  of 
222/.  I5s.  6d.  Shortly  after  the  last  supply  of  coals,  the  steamer 
discontinued  making  passages  between  Kampen  and  London, 
and  the  account  between  the  plaintiffs  and  the  owners  of  the 
ship  was  closed,  leaving  a  balance  in  favour  of  the  plaintiffs  of 
195/.  8s,  Id.  In  1857  the  vessel  was  sold  by  auction  in  Am- 
sterdam to  the  defendants,  who  had  previously  been  the  agents 
for  the  vessel  at  Kampen.  In  1858  the  plaintiffs  discovered  the 
steamer  under  the  name  of  The  Twentje,  lying  in  the  port  of 
Hull,  and  arrested  her.  They  now  claimed  the  balance  of 
196/.  %s.  Id. 

ISpinks  for  the  Defendants  (being  called  upon  to  begin). 
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These  were  not  necessaries  within  the  meaning  of  the  statute.  1859* 
3  &  4  Vict.  c.  65,  s.  6;  they  were  not  supplied  in  a  season  ^^y^' 
of  exigency,  but  for  voyage  after  voyage,  in  order  to  enable  the 
ship  to  earn  profits  in  the  ordinary  way.  In  the  case  of  The 
Ocean  (a),  the  Court  set  its  face  against  any  such  supplies  being 
considered  **  necessaries."  Secondly,  the  persons  supplying  the 
necessaries  were  the  regular  agents  of  the  ship ;  they  received 
the  freights  on  behalf  of  the  ship ;  they  have  not  sworn  that 
they  gave  credit  to  the  ship;  and  the  presumption  must  be  the 
other  way.  One  of  the  plaintiffs  was  also  part-owner.  Thirdly, 
to  admit  a  claim  like  the  present,  would  be  to  admit  a  secret  lien 
against  which  a  purchaser  would  have  no  protection. 

Addams^  Q*C.,  and  Twiss^  Q-C,  for  the  Plaintiflfs. 

The  coals  were  '^necessaries''  to  the  ship;  without  them  she 
would  have  been  useless,  and  have  been  compelled  to  lie  by  the 
wall.  It  matters  not  that  the  party  supplying  was  agent  to  the 
ship  :  it  is  well  settled  law  that  a  ship's  agent  may  even  take  a 
bottomry  bond.  The  case  of  the  Bold  Buccleugh  (ft)  is  con- 
clusive, that  a  bonA  fide  purchaser  of  a  ship  takes  subject  to 
existing  liens. 

Dr.  Lushington  : — Three  objections  have  been  taken  to  this  judgmtat. 
claim.     First,  that  the  coals,  as  supplied,  were  not  necessaries; 
secondly,  that  the  plaintiffs  were  agents  of  the  ship,  and  one  of 
them  a  part-owner ;  thirdly,  that  the  lien  became  extinguished 
by  the  sale,  inasmuch  as  the  Court  does  not  tolerate  secret  liens. 
As  to  the  statute,  the  words  used  are  '^  necessaries  supplied.'' 
I  am  aware  that  the  main  reason  for  passing  the  Act  was  to  enable 
foreign  vessels  in  distress  off  the  coast  to  obtain  the  necessary 
articles  to  enable  them  to  keep  the  sea,  but  it  may  well  be  that 
the  Legislature  intentionally  used   terms   beyond   the   original 
grievance  to  be  remedied,  and  at  any  rate  I  have  to  construe 
the  terms  as  they  stand.    The  coals  that  were  supplied  by 
Messrs.  Sack,  Bremer  k  Co.,  were,  I  think, ''  necessaries"  to  the  The  coals  wen 
steamer;  without  them,  the  steamer  could  not  have  left  the  port  **nece»Mria»." 
of  London.    The  case  of  The  Ocean  was  different;  there  the 
goods  supplied  were  to  a  vessel   when   building.     As  to   the 
second  objection,  that  the  plaintiffs  were  agents  of  the  ship.  The  plaintiflb 
there  is  nothing  in  the  Act  to  exclude  agents  from  suing,  and  ?!i  ft^J*^*"" 
nothing  in  the  relation  itself,  apart  from  positive  law,  as  is  clearly  as  being  agenta, 
illustrated  by  the  Continental  law.    That  Mr.  Bremer  was  him-  S  A^^Tat'*'** 
self  a  part-owner,  is  only  a  technical  objection.    At  Common  part-ownar* 

(a)  4  N.  of  C.  31.  {h)  HanMT  ▼.  BeU,  7  Moore,  P.  C.  2Si. 
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Law  partner  cannot  sue  partner,  but  that  is  a  rule  that  does  not 
.  obtain  in  this  Court;  and  here  the  property  is  sued  and  not  the 
copartner.     As  to  the  third  point,  the  law  is,  that  the  purchaser 
The  purchaser   of  a  ship  takes  subject  to  liens,  and  has  his  remedy  over  against 
subject  to  liens,  the  vendor.     IF  there  had  been  any  laches,  any  undue  delay  in 
inforcing  tlie  lien,  the  Court  would  have  looked  unfeyourably 
upon  the  lien,  being  always  anxious  to  protect  the  purchaser, 
but  Messrs.  Sack,  Bremer  &  Co.,  seem  to  have  put  their  lien  in 
Claim  pro-        force  at  the  first  opportunity.     I  pronounce  for  the  claim,  and 
nounced  for.     direct  the  amount  to  be  referred  to  the  Registrar  and  mer- 
chants. 


Clarksanf  proctor  for  the  Plaintiffs. 
Coote,  proctor  for  the  Defendants. 


I860.' 

Feirmry  16. 


{n  tbt  ^xibji  Conned* 

Present — ^The  Right  Hon.  Lord  Cranworth. 
The  Right  Hon.  Lord  Chelmsford. 
The  Right  Hon.  Lord  Kinosdown. 
The  Right  Hon.  Sir  Edward  Rtan. 

THE  WEST  FRIESLAND. 

ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

3^4  VicL  c.  65,  s.  6— Necessaries — Estoppel  by  Accounts — 

Reference  of  Amount  to  Registrar. 

An  agent  appropriating,  in  his  accounts  with  his  principal,  sums  received  to  the 

payment  of  specific  items,  is  estopped  from  disputing  the  payment  of  those 

items. 
Where,  therefore,  the  agents  of  a  foreign  ship  furnished  coals  to  the  ship  on  several 

voyages,  and  the  accounts  for  the  several  voyages  were  balanced  and  settled, 
they  are  estopped  from  appropriating  the  receipts  to  a  previous  agency  account 
for  the  ship,  and  suing  the  ship  for  the  coals  as  necessaries  supplied  and  un- 
paid for. 
Where  a  ship  is  arrested  for  a  specific  demand,  the  amount  cannot  be  referred  to 
the  Registrar,  unless  it  appears  that  something,  in  any  event,  is  due. 

THE  preceding  judgment  of  the  Court  of  Admiralty  was  ap- 
pealed by  Messrs.  Van  Hasselt  &  Co. ;  and  it  was  urged 
on  their  behalf,  as  appears  more  fully  in  the  ensuing  judgment, 
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thjat  the  accounts  rendered  by  Sack,  Bremer  &  Co.  showed  that       I860* 
the  coals  supplied  had  been  paid,  and  that  the  action  was  really   ^^^^^  ^^' 
to  recover  against  the  ship  the  balance  of  a  previous  agency 
account  for  die  ship  with  the  former  owners. 

Spinhs  for  the  Appellants. 

I\inss,  Q.C.y  and  Clarkson  for  the  Respondents. 

The  Right  Hon.  Lord  Chelmsford  : — This  is  an  appeal  from  Judgment, 
the  decree  of  the  Judge  of  the  High  Court  of  Admiralty,  pro- 
nouncing for  the  claim  of  the  Respondents  for  necessaries  supplied 
to  the  steamship  Twentje,  and  referring  the  accounts  to  the  Re- 
gistrar and  merchants. 

The  material  facts  which  appear  upon  the  proceedings,  con- 
sisting of  the  act  on  petition,  an  answer,  and  a  reply,  and  upon 
the  proofs  in  the  case,  are  the  following : — 

In  the  year  1856,  the  steamship  T wen tje^  then  called  the  West  Facts  of  the 
Friesland,  belonging  to  the  port  of  Kampen,  in  Holland,  was 
owned  by  several  persons,  one  of  whom  was  Mr.  M.  F. 
Bremer,  a  partner  in  the  firm  of  Sack,  Bremer  &  Co.,  the  Re- 
spondents, and  was  engaged  in  trading  voyages  between  Kampea 
and  London.  Sack,  Bremer  &  Co.  were  the  sole  agents  and 
brokers  of  the  ship  at  the  port  of  London,  and  the  Appellants, 
Messrs.  Van  Hasselt,  were  the  sole  managers  for  the  owners  at 
the  port  of  Kampen.  The  Respondents,  while  acting  as  such 
agents,  received  the  freights  payable  in  London,  and  out  of  the 
proceeds  paid  the  expenses  incurred  by  the  ship  in  England,  and 
from  time  to  time  made  out  accounts,  in  which  they  placed  the 
sums  so  paid  and  received  respectively  to  the  debit  and  credit  of 
each  successive  voyage,  and  sent  tliese  accounts  to  the  Appel- 
lants, as  the  managers  of  the  ship.  Upon  six  of  the  voyages, 
between  the  20th  of  June  and  4th  of  August,  1856,  coals,  neces- 
sary for  the  navigation,  were  supplied  to  the  ship  by  coal  mer- 
chantSy  upon  orders  given  by  the  Respondents,  as  agents,  and  in 
their  accounts  with  the  owners,  furnished  after  each  of  these 
supplies,  and  made  out  in  the  manner  above  described,  and 
transmitted  to  the  Appellants,  the  Respondents  debited  the 
voyage  with  the  price  of  the  coals  so  supplied.  In  four  of  these 
accounts  there  was  a  balance  in  favour  of  the  Respondents ;  in 
two  of  them  the  balance  was  in  favour  of  the  Appellants :  the  result 
of  the  whole  of  the  six  accounts  being  a  small  balance  of  1/.  4$.  6d. 
against  the  Appellants.    In  the  year  1858  the  ship  was  sold  by     * 
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1860.       public  auction  at  AiUBterdam^  and  purchased  by  the  Appellants, 
Fehruarff  16.    ^^j  j^^^.  ^^jj^^  ^^^g  changed  from  the  West  Friesland  to  the 

Twentje.  In  the  month  oF  November,  1858,  the  Respondents, 
having  learnt  that  the  ship  had  arrived  within  the  jurisdiction  of 
the  Court,  and  was  at  the  port  of  Hull,  caused  her  to  be  arrested 
in  this  suit.  Their  claim  was  alleged  to  be  for  195/.  8s.  Id,,  the 
balance  due  to  them  for  the  coals  supplied  to  the  ship  for  the  above- 
mentioned  six  voyages.  They  arrived  at  this  balance  by  taking 
the  whole  of  their  agency  accounts  with  the  owners  during  the 
years  1854,  1855  and  1856,  down  to  the  time  when  they  ceased 
to  be  agents,  and,  by  excluding  all  the  items  in  respect  of  the 
coals,  there  appeared  to  be  a  balance  for  the  voyages  above 
referred  to,  in  favour  of  the  owners,  of  27/.  6s.  lid.  This  balance 
they  deducted  from  the  sum  of  225/.  I5s,  6cf.,  the  total  amount 
payable  for  the  coals,  and  proceeded  for  the  remainder  against 
the  ship. 

The  learned  Judge  decided  that  the  Respondents  were  intitled 
to  have  recourse  to  the  ship  to  obtain  satisfaction  of  this  demand, 
and  directed  the  usual  reference  of  the  accounts. 

This  judgment  has  been  appealed  from  upon  three  grounds : — 

1st  That  the  Respondents  had  no  claim  at  all  upon  the  ship, 
but  that  their  only  remedy  was  against  the  owners,  to  whom  they 
were  agents  at  the  time  when  the  coals  were  supplied. 

Snd.  That  they  had  no  right  after  the  delivery  of  accounts,  in 
which  they  specifically  appropriated  the  sums  which  they  received, 
to  extract  the  items  relating  to  the  coals  in  order  to  obtain  a 
distinct  subject  of  charge  upon  the  ship.     And 

3rd.  That  even  if  they  had  been  intitled  originally  to  proceed 
in  this  manner  against  the  ship,  they  had  lost  their  remedy  by 
her  having  passed  into  the  hands  of  a  bond  fide  purchaser  without 
notice. 

Very  important  questions  of  law  have  been  raised  upon  each 
of  these  grounds  of  appeal,  but  their  Lordships  consider  it  unne- 
cessary to  express  any  opinion  upon  them,  as,  independently  of 
all  questions  of  law,  it  appears  to  them  that  there  was  no  evidence 
of  facts  to  justify  the  order  in  this  case. 

Wbereaihip  The  order  pronounces  absolutely  for  the  claim  of  the  Re- 
llU^^lT"  *  spondents  "  with  costs,"  and  refers  the  claim  to  the  Registrar 
mand,  the         "  to  report  the  amount  thereof." 

amoant  caDnot 
be  referred  to 

the  Re^^atrar,       Xhis  Order  does  not  leave  it  open  to  the  Appellants  to  show 

luUiM  It  ap-  *"  '^ 
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that  '^  nothing  whatever  is  due  for  supplies  made  by  the  Re-       1860. 
spondents  to  the  ship,"  as  the  Respondents,  in  their  case,  assert    ^***'*^^  ^^' 
that  it  does.  pe«n  that 

something,  at 
aU  eventSi  is 

When  a  ship  is  arrested  on  a  specific  demand,  before  a  refer-  ^"®' 
ence  of  the  accounts  can  be  directed,  it  ought  at  least  to  be 
shown  to  the  Court  that  at  all  events  something  is  due,  although 
the  actual  amount  may  properly  be  the  subject  of  inquiry.  It  is 
not  like  a  bill  in  equity  on  an  unsettled  account,  where  the  Court 
directs  the  account,  leaving  it  to  be  shown  by  the  result  on  which 
side  the  balance  lies. 

*  Now,  the  evidence  in  this  case,  if  closely  examined,  seems  to 
establish  that  at  the  time  of  the  arrest  of  the  ship  nothing  could 
have  been  due  for  the  supplies  of  the  coals  in  question,  but,  at 
all  events,  it  fails  altogether  to  show  that  anything  was  then 
due ;  for  the  trifling  balance  of  1/.  4s,  6d.  must,  for  the  purpose 
of  this  suit,  be  considered  to  be  the  same  as  if  nothing  at  all  had 
been  due  upon  them.  The  demand  is  stated  to  be  for  six  parcels 
of  coals  supplied  to  the  ship  on  six  different  occasions  in  the 
months  of  June,  July  and  August,  1856. 

The  answer  to  this  demand  is,  that  the  Respondents  were  the  The  Res^ond- 
agents  of  the  ship  in  this  country ;  that  in  that  character  they  ^oce  appropri- 
received  the  freight,  and  made  payments,  and  furnished  supplies  **^**  *"  ^^^^ 
in  this  country  on  the  credit  of  the  captain  and  owners  of  the  monies  actually 
ship  ;  that  the  six  supplies  of  coals  were  made  in  the  course  of  '^*^*'^em  of  the 
six  separate  voyages,  and  were  included  in  accounts  made  out  specific  items, 
by  the  Respondents,  and  sent  to  the  Appellants  as  managers  for  wa^  mutoI 
the  owners,  of  the  result  of  each  of  those  voyages  on  which  the  P"»t?  **>5»"  ?> 
receipts  were  credited  on  the  one  hand,  and  the  payments,  in-  of  a  previous 
eluding  the  supplies  of  coals,  were  charged  on  the  other;  and  on  «<^co«nt«"f- 
the  whole  of  these  six  accounts  the  small  balance  of  1/.  4s.  tid. 
was  due  to  the  Respondents.    The  Appellants  distinctly  swear 
that  these  accounts  were  sent  to  them  as  the  agents  of  the 
owners,  in  Holland,  and  that  they  settled  their  accounts  with  the 
owners  on  the  footing  of  the  accounts  thus  rendered  by  the  Re- 
spondents ;  the  Respondents,  therefore,  had  credit  for,  and  have 
been  satisfied  in  respect  of,  all  the  sums  charged  in  these  accounts 
Now  the  Respondents  nowhere  deny  that  these  accounts  were 
rendered  by  them ;  they  say,  indeed,  that  they  were  only  state- 
ments or  accounts  of  sums  received,  or  to  be  received,  and  of 
disbursements  niade  or  to  be  made,  and  that  they  were  never 
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settled  and  adjusted  between  them  and  the  owners  of  the  ship; 
but  they  do  not  deny  that  the  accounts  contain  an  accurate  state- 
ment, or  that  the  sums  charged  and  credited  in  these  accounts 
were  actually  received  and  paid.  What  they  allege  in  support 
of  their  claim  is,  that  they  were  agents  for  the  ship  in  England^ 
not  merely  at  the  times  in  question,  but  through  the  years  1854, 
1855  and  1856,  and  that  when  they  ceased  to  be  agents,  on 
balancing  the  sums  actually  received  by  them  on  account  of  the 
ship  against  the  disbursements  and  supplies  actually  made  by 
them  on  account  of  and  to  the  ship  (six  of  such  supplies  being 
for  coals,  made  by  them  to  the  ship,  amounting  in  value  to  the  sum 
of  225/.  15^.  6d.),  there  remained  due  and  owing  to  them  the  sum 
of  195/.  8s.  7d. ;  their  receipts  on  account  of  the  ship  (exclusive 
of  such  supplies)  exceeding  their  disbursements  by  the  sum  of 
27/.  6s.  lie/.,  which  latter  sum  they  accordingly  place  to  the 
credit  of  the  owners.  The  case  of  the  Respondents  depends 
entirely  upon  their  right  to  deal  with  the  accounts  in  this  manner. 
They  say,  in  effect,  that  on  taking  an  account,  according  to  their 
own  view,  of  all  their  dealings  and  transactions  with  the  owners 
of  the  ship,  they  find  a  balance  in  their  favour  of  195/.  Ss,  7</., 
and  that,  in  order  to  obtain  a  charge  on  the  ship,  they  are  intitled 
to  select  from  the  accounts  the  items  which  consist  of  charges  for 
coals,  and  to  attribute  the  balance  specifically  to  those  items. 
They  thus  propose  to  treat  the  sums  received  in  respect  of  the 
six  voyages,  not  as  received  on  account  of  the  disbursements 
made  for  each  successive  voyage,  which  would  be  the  fair  infer- 
ence from  the  accounts  then  rendered,  but  as  payments  made  in 
liquidation  of  a  balance  due  on  a  previous  account  current.  But 
there  is  no  principle  which  can  enable  the  Respondents  thus  to 
make  the  supplies  of  coals  a  distinct  and  separate  account 


Judgment  re- 
versed with 
cotts. 


Their  Lordships  are  therefore  of  opinion,  upon  the  facts,  that 
the  arrest  of  the  ship  by  the  Respondents  for  a  general  balance 
of  accounts  was  unjustifiable,  and  that  their  claim  cannot  be 
supported.  They  have,  therefore,  agreed  to  recommend  to  her 
Majesty  to  reverse  the  order  appealed  from,  and  to  allow  the 
appeal  with  costs. 

Coote,  proctor  for  the  Appellants. 


Clarhson  for  the  Respondents. 
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in  t^t  Atgli  Court  of  Stfmttatts* 

THE  SCHWALBE. 

Collision — Exceptive  Allegation — Practice. 

In  a  cause  of  collision,  an  exceptive  allegation,  and  the  examination  of  witnetsea 
thereon,  will  he  suspended  until  the  evidence  in  the  principal  cause  is  printed. 

THIS  was  a  caase  of  collision ;  and  during  the  examination 
of  the  witnesses  upon  the  libel  and  the  allegation,  an 
exceptive  allegation  to  the  testimony  of  a  witness  had  been 
brought  in. 

AddamSy  Q'C.,  now  moved  to  suspend  the  exceptive  alle- 
gation and  the  examination  of  witnesses  thereon  until  after  the 
printing  of  the  evidence  in  the  principal  cause. 

Wamhey,  contri. — The  affidavits  show  that  the  witnesses 
are  about  to  leave  the  country  immediately.  The  application 
also  is  too  late,  according  to  the  rule  of  the  new  practice,  31st 
December,  1855  :—**  Upon  any  libel  or  allegation  being  given 
in,  an  assignation  shall  be  made  upon  the  adverse  proctor  to 
bring  in  his  responsive  allegation  thereto  on  some  day  to  be  then 
fixed  by  the  Judge  or  Surrogate ;  and  the  libel  or  allegation  so 
given  in  shall  stand  admitted,  unless  the  adverse  proctor  shall, 
within  four  days  from  the  giving  in  of  the  same,  declare  in  Acts 
of  Court  that  he  opposes  the  admissibility  thereof." 

Db.  Lusbinqton  : — With  regard  to  the  practice  of  the  Court  Judgment* 
in  exceptive  allegations  in  causes  of  collision^  I  believe  no  series 
of  precedents  can  be  found :  so  far  as  I  remember,  there  have 
been  hardly  more  than  two  in  the  course  of  thirty  years.    The 
Court  will  be  loth  to  follow  the  rules  formerly  followed  in  the 
Court  of  Arches  and  other  Courts,  as  the  Court,  though  com- 
pelled to  receive  exceptive  allegations  and  to  give  effect  to  them,  if  Exceptive  alle- 
duly  substantiated,  the  Court  cannot  but  view  them  with  jealousy,  fiff'^oM  ^^e 
as  opposed  to  the  common  process  of  justice.   In  the  present  case  jealous/, 
it  does  not  appear  that  all  the  witnesses  have  yet  been  examined, 
which  would  be  a  fatal  objection  to  any  iurther  immediate  pro- 
ceeding on  the  exceptive  allegation ;  but,  even  if  this  were  other- 
wise, I  should  decide  as  I  now  do,  that  all  proceeding  upon  the 
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if?.??9  exceptive  allegation  be  suspended  until  the  evidence  in  the  prin- 
cipal cause  is  printed,  and  the  Court  is  fully  possessed  of  all  the 
circumstances  of  the  case,  so  as  to  decide  whether  an  exceptive 
allegation  is  admissible. 


THE  ARGO,  Bbnson,  Master. 

Collision  in  narrow  Channel — Steamer  in  charge  of  Pilot — 
Starboard  side  of  Fairway — Province  of  Pilot  and  Master — 
Trim  of  Ship--- 17  &  18  Vict.  c.  104,  ss.  297,  388. 

The  pilot  has  sole  chargre  of  the  navigation  of  a  ship  ;  if  he  takes  a  steam  Teasel 
to  the  port  side  of  a  narrow  channel,  contrary  to  the  297th  section  of  the  Mer- 
chant Shipping  Act,  1854,  the  master  is  not  bound  to  interfere,  and  the  ownen 
are  not  responsible  for  damage  caused  thereby. 

The  trim  of  a  ship  is  within  the  province  of  the  master ;  if,  therefore,  a  ship  is  not  in 
ordinary  safe  trim,  and  a  collision  is  in  any  degree  occasioned  thereby,  the 
owners  are  liable,  notwithstanding  a  licensed  pilot  is  in  charge  of  the  ship. 

But  if  a  ship  Ss  in  ordinary  safe  trim,  the  owners  are  not  liable,  although  the  ship 
might  have  been  in  handier  trim,  and  although  the  trim  of  the  ship  in  part 
contributed  to  the  collision. 

May  IS.  rilHIS  was  an  action  of  collision,  brought  by  the  owners  oF  the 
-L  British  brig  Welthen,  against  the  steamship  Argo  and  her 
owners,  the  European  and  American  Steam-Shipping  Company, 
intervening.  The  collision  occurred  at  4.15  p.m.  of  the  7th  of 
November,  1857,  in  the  river  Thames,  opposite  Erith.  The 
Welthen  was  drifting  up  the  river,  in  about  mid-channel,  with 
scarcely  steerage  way,  the  wind  being  very  light,  and  the  tide 
flood.  The  Argo  was  going  down  the  river  at  half--speed,  in 
charge  of  a  licensed  pilot  In  consequence  of  many  vessels 
being  anchored  on  the  south  side  of  the  river,  and  many  others 
drifting  with  the  tide,  it  became,  according  to  her  statement, 
dangerous  to  keep  to  the  south  of  mid-channel,  and  the  Argo 
was  therefore,  by  direction  of  the  pilot,  kept  ruther  over  to  the 
north  side.  The  Welthen  being  observed  ahead,  driving  athwart 
the  river,  with  her  head  to  the  Essex  shore,  the  pilot  ordered  the 
helm  of  the  Argo  to  be  put  astarboard  ;  but  finding  the  force  of 
the  tide  prevented  the  steamer  from  clearing  the  Welthen  ahead, 
he  then  ordered  the  helm  to  be  put  hard  aport,  and  the  engines 
to  be  stopped  and  reversed,  in  order  to  go  under  her  stem. 
These  orders  were  executed,  but  the  Argo  nevertheless  struck  the 
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Welthen  a  sliding  blow  on  ber  port  quarter,  and  upset  a  boat        1859* 

astern,  whereby  two  men  were  drowned.    The  owners  of  the         "^ I... 

Argo  pleaded  — 1.  That  the  collision  was  an  inevitable  accident 
caused  by  the  strength  of  the  tide.  2.  That  the  collision  was 
the  act  of  the  pilot  only,  for  which  the  owners  were  not  respon- 
sible. In  the  evidence  of  the  pilot,  it  also  appeared  that  the  Argo 
was  at  the  time  in  ballast,  and  rather  down  by  the  head,  which 
prevented  her  answering  her  port  helm  so  rapidly  as  she  would 
otherwise  have  done. 

Addams,  Q.C»,  and  Ttoiss,  Q.C.,  for  the  Welthen. 

The  proof  that  it  was  dangerous  to  keep  to  the  south  shore  is 
insufficient.  If  so,  the  owners  of  the  Argo  are  responsible,  be- 
cause it  was  the  duty  of  the  master  to  have  interfered  with  the 
pilot,  to  prevent  the  Act  of  Parliament  being  violated.  The 
owners  are  also  liable  for  having  their  vessel  in  an  improper  trim, 
which  conduced  to  the  accident. 

The  Queen's  Advocate  and  Spinks  for  the  Argo. 

This  was  an  inevitable  accident  The  pilot  was  warranted  by 
danger  in  departing  from  the  strict  rule  of  the  Act  of  Parliament* 
The  pilot  only  was  responsible  for  the  navigation  of  the  ship ;  it 
was  not  for  the  master  to  question  the  opinion  of  the  pilot  as  to 
what  was  dangerous  or  not  The  vessel  may  not  have  been  in 
the  handiest  trim  possible,  but  that  is  not  required ;  she  is  only 
required  to  be  in  ordinary  safe  trim,  and  she  was  in  that  con- 
dition. 

Addams,  Q.C.,  in  reply. 

The  Right  Hon.  Dr.  Lushington,  to  the  Elder  Brethren : — 
The  facts  of  this  case  are,  that  the  Argo,  a  large  steamer,  going 
down  the  river  Thames  in  broad  daylight,  thinks  fit  to  keep  to 
the  north  side  of  the  mid-channel,  and  runs  into  the  Welthen 
brig,  which  was  drifting  with  the  tide  without  steerage  way. 
The  defence  is — 1,  That  the  collision  was  an  inevitable  accident; 
2,  That  it  was  caused  by  the  act  of  the  pilot  alone.  I  think  it  CoIliBion  not 
is  impossible  to  say  that  the  collision  was  an  inevitable  accident,  Jccident 
an  accident  which  could  not  have  been  avoided  by  ordinaiy 
care  and  skill.  The  brig  was  seen  in  ample  time  to  have  been 
avoided,  and  the  tide  or  current  was  not  such  that  the  steamer 
was  out  of  command.  The  next  question  is,  whether  there  was 
justifiable  cause  for  departing  from  the  rule  of  the  Act  of  Par- 
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1869.  liament,  which  directs  a  steamer  to  keep  to  the  starboard  side  of 

^"y  ^^' the  mid-channely  where  safe  and  practicable.     Unless  you  are 

No  sufBcient  satisfied  that  it  was  neither  safe  or  practicable  for  this  steamer  to 

for  departing  h^^e  kept  to  the  south  of  the  channel,  the  Act  of  Parliament  has 

from  the  stata-  j^qq^  violated.    The  inclination  of  my  own  mind  upon  the  evi- 

tory  rule.  ,  */  v 

dence  is,  that  the  circumstances  proved  do  not  establish  any 
The  master  justification  for  departing  from  the  rule  of  the  statute.  It  haa 
however  was  begQ  argued,  however,  that  supposing  this  to  have  been  the  case, 
interfere,  and  the  master  ought  to  have  interfered.  That  is  a  matter  which 
^nouakJn^the  ™"^^  always  be  treated  with  great  caution.  I  have  said  on 
ship  to  the  port  many  occasions,  and  my  ruling  has  been  confirmed  by  the  Judi- 
ciumnel.  ^  ™*  "  cial  Committee  in  the  case  of  Hammond  v.  Rogers  (a),  that  a 

master  has  no  right  to  interfere  with  the  pilot,  except  in  cases  of 
the  pilot's  intoxication  or  manifest  incapacity,  or  in  cases  of 
danger  which  the  pilot  does  not  foresee,  or  in  cases  of  great 
necessity.  The  master  of  the  Argo  says,  **  It  b  not  my  province 
to  take  notice  of  the  course  of  the  ship,  or  on  what  shore  she  is 
navigating.  She  may  be  taken  here  or  taken  there,  while  she  is 
in  charge  of  the  pilot,  without  my  knowing  the  cause ;  there  may 
be  reason  under  water  why  the  pilot  does  it  All  my  duty  is,  to 
take  care  that  all  the  pilot's  orders  are  promptly  and  properly 
obeyed ;"  and  I  think  he  says  so  rightly.  The  navigation  of  the 
ship  is  taken  out  of  the  hands  of  the  master  and  transferred  to 
the  pilot.  I  am  of  opinion  that  the  mcu^ter  was  not  bound  to 
interfere  to  prevent  his  vessel  being  taken  by  the  pilot  to  the 
north  side  of  the  mid-channel.  The  only  remaining  question  is, 
whether  the  trim  of  the  steamer  contributed  to  the  collision,  and 
whether  the  owners  are  on  that  account  liable  for  the  damage. 
The  trim  of  the  The  only  evidence  to  show  that  the  steamer  was  in  faulty 
ship  18  in  the     ^,.j^    jg  ^^^  ^f  ^j^g   pilot,  who  deposed   before  the  coroner, 

provmceofthe       ,     '  .  . 

master:  owners  with  the  fear  of  a  prosecution  for  manslaughter  hanging  over  his 
navigate  their    ^^^^9  °o  doubt  he  was  Strongly  actuated  by  a  desire  to  acquit 
vessel  in  ordi.    himself  of  all  culpability.    You  must  form  your  own  opinion  to 
™*   what  extent  the  steamer  was  out  of  trim,  and  whether  it  contri- 
buted to  the  collision.     If  she  was  out  of  ordinary  safe  trim,  so 
that  she  was  carried  by  the  force  of  the  tide  or  current  more 
than  a  ship  in  ordinary  safe  trim  would  have  been,  and  this 
helped  to  bring  about  the  collision,  the  owners  are  responsible 
for  the  damage,  the  trim  of  the  ship  being  within  the  province  of 
the  master ;  but  if  she  was  in  ordinary  safe  trim,  then,  although 
she  might  have  been  in  handier  trim,  and  although  the  trim  of 
the  ship  in  part  contributed  to  the  collision,  they  are  not  respon- 
sible. 

(a)  7  Moore,  P.  C.  171. 
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Dr.  liVnmvQTOVy  on  returning  from  consnltation  with  the       1869. 
EWer  Brethren  :—  ^^^  ^^' 

We  are  of  opinion  that  the  pilot  of  the  Argo  was  solely  to  Pilot  of  the 
hlame  for  the  collision,  and  that  the  trim  of  the  steamer  was  the  ^{^/^^^^  ^ 
ordinary  trim,  and  did  not  contribute  to  the  collision.     I  shall 
therefore  dismiss  the  Argo,  but  as  usual  in  cases  of  this  kind, 
without  costs. 

Clarkson,  proctor  for  the  Welthen. 

Pritchard  for  the  Argo. 


THE  CALLA,  —  Tbeblb,  Master. 

Collision — Coloured  Lights — Admiralty  Refftdations,   1858 — 

Onus  Probandi. 

Id  a  caute  of  oollirion,  if  the  collision  was  cansed  by  one  of  the  ressels  not  having 
carried  a  coloured  light  fixed,  as  required  by  the  Admiralty  Regulation,  IM%, 
the  owners  will  be  found  to  blame,  unless  they  prove  that,  in  the  circumstances, 
it  was  impracticable  to  observe  the  rule. 

COLLISION.  Both  vessels  were  British  ships.  The  col-  jmu  ii. 
lision  took  place  on  the  night  of  the  27th  January,  1859. 
The  Calla  pleaded  that,  owing  to  the  wind  being  a  heavy  gale, 
and  to  a  strong  sea  frequently  breaking  over  the  vessel,  it  was 
found  to  be  impracticable  to  keep  her  green  and  red  lamps  fixed 
as  appointed  by  the  Admiralty  regulation,  but  that  the  said 
lamps  were  kept  lighted  on  deck  ready  for  instantaneous  exhi- 
bition when  required ;  and  that  on  the  Dora  (the  vessel  proceed- 
ing in  the  cause)  being  descried  on  the  port  bow  the  red  light  was 
immediately  shown  over  the  side.  The  other  facts  of  the  col- 
lision it  is  not  necessary,  for  the.  purpose  of  this  report,  to 
specify. 

Jenner,  Q.C.,  and  Spinks  for  the  Dora. 
Addams,  Q.C.,  and  Twiss,  Q.C.,  for  the  Calla. 

The  learned  Judge,  in  summing  up  to  the  Elder  Brethren,  said 
that  the  Calla,  not  having  carried  her  coloured  lights  fixed  in 
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1859.       the  ordinary  manner  required  by  the  Admiralty  regulation,  was 
— — : —  bound  to  make  out  a  sufficient  justiBcation;  and  that  if  they 


were  of  opinion  that  no  circumstances  were  proved  sufficient  to 
justify  non-observance  of  the  rule,  and  that  the  collision  was  in 
any  degree  occasioned  by  the  lights  not  being  exhibited  as 
required,  the  Calla  would  be  to  blame  for  the  collision. 

The  Elder  Brethren  found  that  the  Calla  had  not  proved  that 
it  was  impracticable  to  carry  her  coloured  lights  fixed,  that  the 
collision  was  caused  by  her  default  in  not  exhibiting  her  light 
in  proper  time,  and  that  no  blame  was  attributable  to  the  Dora. 

Damage  pro-        The  learned  Judge  then  pronounced  for  the  damage. 

nounced  for. 

Toller,  proctor  for  the  Dora. 
Clarkson  for  the  Calla. 


THE  NORTH  AMERICAN,  —  Clabkb,  Master. 

Collision-- Decree,  both  Vessels  to  blame — Practice — Detention 

Fees. 

Where,  in  an  action  of  collision,  a  decree  has  been  made  of  both  ressels  to  blame, 
the  Court  will  not  refer  the  damage  of  both  vessels  to  the  Registrar,  but  wiU 
leave  the  defendant  to  his  cross-action,  notwithstanding  that  the  ship  of  the 
plaintiff  perished  in  the  collision,  and  the  plaintiff  resides  out  of  the  juris- 
diction. 

Where  a  vessel  is  arrested  in  an  outport,  and  not  by  the  marshal  of  the  Court,  the 
detention  fees  are  to  be  paid  by  the  arresting  party,  though  successful  in  the 
cause. 

Jmm  17.  /^^  ^^®  ^^^^  ^^  March,  1858,  the  North  American  was  arrested 
V-/  at  Liverpool,  in  an  action  of  collision,  by  an  agent  of  the 
owners  of  the  Spanish  barque  Tecla  Carmen.  She  continued 
under  arrest  during  the  trial  of  the  cause  until  5th  of  February, 
1869,  when  bail  was  given  and  the  arrest  superseded.  On  the 
26th  of  March,  a  cross-action  was  entered  by  the  owners  of  the 
North  American,  but  the  Tecla  Carmen  having  perished  in  the 
collision  no  warrant  was  issued,  and  her  owners  gave  no 
appearance  until  the  4th  of  May,  1859.  The  original  cause 
had  meanwhile  been  tried  and  appealed,  and  their  Lordships  in 
the  Privy  Council  (a)  confirming  the  judgment  of  the  Court 

(a)  Ante,  p.  35ft. 
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below,  that  both  vessels  were  to  blame  for  the  collision^  remitted       1859. 
the  caase.  ^^^^  17. 


TwisSf  Q.C.,  now  moved  the  Court  to  order  the  detention  fees 
to  be  paid  by  the  owners  of  the  North  American,  and  the  re- 
ference of  the  amount  of  damage  received  by  tlie  owners  of 
the  Tecla  Carmen  to  proceed  in  the  usual  course. 

[Dr.  Lushinqton  inquired  of  the  Registrar  what  was  the 
practice  of  the  Court  with  respect  to  detention  fees,  when  a  vessel 
was  arrested  at  an  outport.  Registrar :  The  universal  practice 
is  that  the  salvors  or  parties  proceeding  pay  them.] 

Deane,  Q.C.,  contrd. 

As  to  the  feeS|  there  is  a  proper  distinction  between  an  arrest 
by  the  marshal  of  the  Court,  the  Court's  own  officer,  and  an 
arrest  in  an  outport  by  a  mere  agent  of  the  party  arresting.  The 
Court  has  a  hold  over  its  own  officer  for  exacting  no  more  than 
proper  fees,  but  no  hold  over  any  other  person.  Since  the  de- 
cision of  Cope  V.  Doherty  (a),  the  owner  of  a  foreign  ship,  for 
safety's  sake,  leaves  his  ship  in  the  hands  of  the  party  arresting, 
or  of  the  officer  of  the  Court ;  and  it  would  be  hard  indeed  if 
to  this  hardship  another  was  added,  that  he  must  pay  all  the 
detention  fees.  These  fees  also  are  of  the  nature  of  costs  of 
the  party  proceeding,  like  printing. 

As  to  the  order  for  reference.  The  cross-action  has  not 
been  heard ;  the  Tecla  Carmen  is  sunk ;  and  if  the  decision  as 
before  holds  both  vessels  to  blame,  the  owners  of  the  North 
American  will  have  no  means  of  obtaining  the  fruit  of  their 
judgment. 

Db.  Lushington  : — The  Registrar  says,  and  my  own  memory  Judgment, 
goes  with  him,  that  the  unvarying  practice  of  the  Court  has  been, 
where  the  marshal  arrests,  that  he  has  the  security  of  the  ship 
for  his  costs;    but   where  the   party  taking   out  the  warrant  Party ezecat- 
executes  it  himself  or  by  his  agent,  he  is  responsible  for  the  in^outpor" *ayi 
detention  fees.     Perhaps  I  cannot  give  any  very  satisfactory  the  deteotion 
explanation  for  this  difference  in  our  practice  in  the  London  dis- 
trict and  in  the  outportsi.     But  on  mere  motion  I  cannot  change 
the  ancient  practice  of  the  Court.     These  detention  fees  must  be 
paid  by  the  owners  of  the  Tecla  Carmen. 

(a)  4  K.  &  J.  867. 
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1869.  As  to  the  reference.    The  cross-action  should  have  been  better 

/mm  17.       prosecuted.    Although  no  appearance  had  been  given   to  the 


The  refrreDce  libel,  I  am  of  opinion  that  for  such  non-appearance  a  decree 
the  OTdinary  could  have  been  got  against  the  owners  of  the  Techi  Carmen. 
^*y«  The  reference  must  proceed  in  the  ordinary  way. 


THE  BENGAL,  W.  H.  Henderson,  Master. 

Mcuter's  Wages — Action  in  Personam  and  Judgment  unsatisfied 
— Proof  in  Bankruptcy — Lien  on  Ship. 

A  muter  ha:? ing  eaed  for  hie  wages  at  common  law  and  reoovered  judgment,  whiA 
judgment  remains  unsatisfied  in  consequence  of  the  defendant's  bankruptcy, 
and  having  further  proved  his  debt  under  the  defendant's  bankruptcy,  is  intitled 
to  sue  the  ship  in  the  Admiralty  Court,  notwithstanding  the  ship  has  changed 
hands. 

June  9.       rilHIS  was  a  suit  for  wages,  brought  by  William  Henry  Hen- 

Jmiy  14.       J_     derson,  late  master  of  the  barque  Bengal ;  James  Akett, 

formerly  of  Melbourne,  then  of  New  Orleans;  Robert  M'Swiney, 

of  Melbourne,  and  John  Atteridge,  formerly  of  Melbourne  then 

of  Liverpool,  her  owners,  intervening. 

The  summary  petition  stated  the  hiring  of  Henderson  in 
February,  1854,  by  Alexander  Robinson,  her  then  owner,  on  a 
voyage  from  London  to  Port  Philip ;  the  arrival  of  the  barque 
at  Port  Philip  on  2nd  September,  1S54,  where  Henderson  re- 
mained in  charge  of  her  as  master  till  2nd  January,  1855,  for 
which  services  he  claimed,  on  balance  of  account,  74/.  4s.  That 
some  time  in  October  or  November,  1854,  the  barque  was  sold 
by  Messrs.  Tootal  and  Browne,  of  Melbourne,  under  power  of 
attorney  from  Robinson,  to  Messrs.  White  &  Co.,  of  Melbourne, 
of  which  sale  Henderson  was  not  aware  till  Ist  of  January, 
1855,  when  he  was  required  to  deliver  up  possession  of  the 
barque  to  Messrs.  White.  This  he,  at  first,  refused  to  do ;  but 
being  advised  that  he  could  not  legally  retain  possession,  there 
being  no  Admiralty  Court  at  Port  Philip,  he  delivered  her  up  to 
Messrs.  White.  That  he  demanded  his  wages  from  Tootal  and 
Browne,  as  agents  of  Alexander,  who  paid  51.  on  account,  and 
gave  him  the  following  letter  to  Robinson  :  — 
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Dear  Sir,  Melbourne^  19th  January,  1855.  1859. 

Late  owner  of  the  barque  Bengal.  This  will  be  presented  juiy  h. 
by  Captain  W.  H.  Henderson,  late  master  of  the  barque  Bengal, 
and  will  certify  that,  in  consequence  of  the  balance  of  funds,  the 
proceeds  of  sale  of  the  above  barque  having  been  attached  in 
our  hands  to  meet  a  claim  for  deficient  delivery  of  wooden 
houses,  we  have  been  prevented  by  the  Court  paying  Captain 
Henderson  the  balance  of  wages  due  to  him,  and  amounting 
to  74/.  Yours,  Sec. 

TOOTAL  AND  BrOWNB. 

That  Henderson  also  received  from  Messrs.  White  20/.  on 
account.  That  it  was  not  till  June,  1856,  that  he  was  able  to 
leave  for  England,  and  he  then  made  the  voyage  as  mate  of  a 
vessel,  and  arrived  in  London  20th  November,  1856,  when  he 
handed  Messrs.  Tootal  and  Browne's  letter  to  Robinson,  who 
promised  to  pay  when  he  received  remittances  on  account  of  the 
barque.  That  about  28th  May,  1857,  Robinson  was,  on  his  own 
petition,  adjudged  a  bankrupt;  that  his  estate  was  insolvent, 
and  the  trade  assignee  had  refused  to  pay  Henderson's  wages  ; 
that  from  November,  1856,  till  February,  1859,  Henderson  had 
been  unable  to  discover  the  said  barque. 

This  petition  was  answered  by  an  allegation  on  behalf  of 
Akett,  M*Swiney  and  Atteridge,  stating  their  purchase  of  the 
vessel  in  the  beginning  of  1855,  from  Messrs.  White,  at  Mel- 
bourne. That  in  the  early  part  of  1857  Henderson  brought  an 
action  in  the  Court  of  Exchequer,  for  the  same  wages,  against  Ro- 
binson, and  obtained  judgment  by  default  on  the  1st  May,  1857, 
for  the  sum  of  74/.  and  costs.  That  on  14th  September,  1857, 
he  filed  his  claim  in  bankruptcy  against  Robinson's  estate,  set- 
ting forth  his  action  and  judgment  recovered  as  above.  That  the 
Bengal  arrived  at  Montrose  with  a  cargo  in  March,  1856,  and 
had  since  then  been  employed  between  England  and  North 
America  in  the  timber  trade,  and  had  on  various  occasions  been 
in  the  ports  of  London  and  Shields,  where  Henderson  might 
easily  have  arrested  her  at  an  earlier  period.  That  the  cause 
of  action  was  the  same  as  in  the  action  and  judgment  recovered 
in  the  Court  of  Exchequer.  That  by  reason  of  that  action  and 
judgment,  and  by  reason  of  his  laches  and  delay,  and  of  the  other 
premises,  it  was  not  competent  in  law  to  Henderson  to  recover 
the  said  wages  against  the  Bengal,  her  present  owners  or  the  bail 
given,  &c. 

On  the  9th  June  Wambdy  moved  to  oppose  the  admission  of 
the  allegation. 
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1859.  A  maritime  lien  attaches  to  the  ship  and  follows  the  ship  into 
July  \i,  *  purchaser's  hands ;  Harmer  v.  BtU  (a).  The  unsatisfied  judg- 
ment  in  personam  is  no- bar  to  a  plaintiff  suing  m  r«m  ;  a  per- 
sonal suit  pending  has  been  expressly  decided  to  be  no  bar; 
Harmer  v.  JBell  {b).  The  master  has  been  guilty  of  no  laches 
so  as  to  forfeit  his  lien.  The  Court  is  always  anxious  to 
satisfy  just  claims  of  wages;  Sydney  Co9e{c);  Margaret  {d); 
Repulse  (0). 

Swahey  in  support  of  the  owners*  allegation. 

The  judgment  in  the  Court  of  Exchequer  is  a  bar  to  proceed- 
ing for  the  same  cause  in  rem :  the  cause  is  res  judicata  ;  King 
v.  Hoare  (f ).  Even  if  it  were  a  case  of  lis  alibi  pendens  only, 
that  would  be  a  bar ;  Lanarkshire  (g).  The  master  has  lost  his 
lien  by  his  delay ;  Harmer  v.  Bell(Jh) ;  Royal  Arch  (t). 

Julu  19. 

Judgment'  Br.  Lushington  : — In  the  allegation  it  is  not  pleaded  that  tlie 

purchasers  were  ignorant  of  the  present  demand,  or  that  they 
made  inquiries  as  to  the  existence  of  such  a  lien.  This  was  a 
British  ship  sold  in  Australia ;  that  fact,  and  the  smallness  of  the 
sum,  ought  to  have  excited  the  attention  and  suspicion  of  the 
purchasers.  Several  facts  are  quite  apparent;  1st,  that  these 
wages  are  a  debt  justly  due  to  the  master;  2ndly,  that  he  is  not 
barred  by  the  Statute  of  Limitations ;  3rdly,  that  he  has  obtained 
a  judgment  in  a  Court  of  Common  Law  against  a  bankrupt 
defendant,  which  judgment  remains  unsatisfied.  The  question, 
then,  is,  whether  this  master,  having  by  law  a  twofold  security 
for  his  wages,  may  avail  himself  of  the  second,  the  first  which 

The  personal     ^iQ  tried  (the  personal  action)  havinc^  practically  failed  to  give 

Action  proviniF  ^         *  '  o   r  j  o 

fruitless,  the      relief.    I  know  of  no  case  immediately  in  point  either  as  regards 
T^^^l  "*^  *"*  master  or  seamen ;  but  I  see  no  reason  to  doubt  but  that  this 

10  rem.  ' 

Allegation  re-    s^^^  ought  to  be  allowed  to  proceed.     So,  when  a  mortg^age  and 
jected.  ^  collateral  security  along  with  it  is  taken,  the  creditor  may  pro- 

ceed on  either,  and  a  Court  of  Equity  will  take  care  that  he 
does  not  recover  more  than  he  is  justly  entitled  to;  JBumell 
V.  Martin  (fi).    I  must  reject  this  allegation. 

Scurloch,  proctor  for  the  master. 
Jennings  and  Son  for  the  owners* 

(a)  7  Moore,  P.  C.  281.  (/)  18  M.  &  W.  W4. 

lb)  7  Moore,  P.  C.  286.  Ig)  2  Spinks,  189. 

(e)  2  Dods.  18.  (h)  7  Moore,  P.  C.  285. 

Id)  Z  Hagg.  240.  (I)  Ante,  p.  284. 

(e)  4  N.  of  C.  172.  (k)  Doug.  417. 
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Collision— Action    in    Personam — Verdict     unsatisfied — Ship 
liable  in  Court  of  Admiralty — Lis  alibi  pendens, 

A  plaintiflT,  having  sued  Id  a  cause  of  collision  at  common  law  and  recovered  a  ver- 
dict, is  intitledi  if  the  defendant  proves  insolvent,  to  sae  the  ship  in  the  Court 
of  Admiralty,  even  after  the  ship  has  heen  transferred  to  a  third  party. 

S$mhU,  A  party,  having  commenced  proceedings  at  common  law  in  respect  of  a 
collision,  will  not  he  allowed,  in  the  first  instance,  to  sae  the  ship  in  the 
Admiralty  Court  for  the  same  cause. 

IN  this  case  the  John  and  Mary  was  arrested  on  behalf  of 
the  owners  of  the  screw  steamship  Urania^  in  a  cause  of 
damage.  The  proctor  for  the  owners  of  the  John  and  Mary 
prayed  to  be  heard  on  his  act  on  petition  in  objection  to  the 
an-est,  and  in  bar  to  any  further  proceedings. 

The  act  on  petition  stated  that  the  collision  from  which  the 
damage  arose  took  place  on  the  28th  of  November,  1858 ;  that 
from  that  date  till  the  19th  of  February,  1859,  R.  Watson  and 
Isabella  M.  Husdell  were  the  registered  owners  of  the  John  and 
Mary.  That  on  the  10th  day  of  December,  1858,  an  action  was 
commenced  in  the  Court  of  Exchequer,  on  behalf  of  the  owners 
of  the  Urania,  the  promoters  of  the  present  suit,  against  Watson 
and  Husdell,  as  owners  of  the  John  and  Mary,  to  recover  da- 
mages in  respect  of  the  said  collision.  That  the  said  action  was 
tried  at  the  assizes  at  Norwich  on  the  30th  of  March,  1859,  and 
a  verdict  was  given  for  the  plaintiffs  in  a  sum  of  108/.,  by  way  of 
damages.  That  on  the  16th  of  February,  1859,  Watson  and 
Husdell,  being  in  insolvent  circumstances,  transferred  by  bill 
of  sale  the  John  and  Mary  to  Austin,  Allison  and  Robson,  the 
defendants  in  the  present  suit,  to  hold  the  same  for  the 
benefit  of  the  creditors  of  Watson  and  Husdell ;  that  on  the  19th 
of  February  Austin,  Allison  and  Robson,  were  registered  as  sole 
owners,  and  that  the  plaintiffs  in  the  present  suit  were  well 
aware  of  the  transfer,  and  that  the  transfer  was  for  the  benefit  of 
all  the  creditors  of  Watson  and  Husdell.  That  the  Court  of 
Exchequer  was  a  Court  of  competent  jurisdiction  to  try  the 
question  at  issue  between  the  owners  of  the  respective  ships. 
That  by  reason  of  the  action  brought  the  Court  of  Exchequer 
had  obtained  jurisdiction  over  the  parties ;  that,  therefore,  and 
by  the  verdict  given  at  Norwich,  the  whole  matter  became  res 
judicata^  and  ^at  it  was  not  competent  to  the  owners  of  the 

K  k2 
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1859.        UraDia  to  proceed  in  this  Court  against  tbe  present  owners  of 
jUi^ii.       ^^  John  and  Mary  in  respect  of  the  said  collision. 


The  answer  on  behalf  of  the  owners  of  the  Urania,  stated  that 
the  John  and  Mary  was  arrested  at  Sunderland  on  the  18th  of 
April,  1859;  an  appearance  entered  to  the  arrest;  and  on  tbe 
23rd  of  April  bail  given,  and  the  brig  released;  denied  the 
effect  ascribed  to  the  verdict  given  on  the  30th  of  March  at 
Norwich,  in  the  action  brought  by  the  owners  of  the  Urania 
against  Watson  and  Husdell,  or  that  it  was  incompetent  to  the 
owners  of  the  Urania  to  proceed  against  the  John  and  Mary,  her 
present  owners,  and  the  bail  given,  &c.,  because  the  damages 
recovered  in  the  said  action,  and  awarded  by  the  said  verdict, 
had  never  been  paid,  because  the  judgment  was  not  satisfied, 
and  the  parties  to  the  action  were  not  the  same  as  the  parties  to 
the  present  suit 

The  Admiralty  Advocate  and  Tristram^  for  the  John  and 
Mary. 

The  verdict  in  the  Court  of  Exchequer  makes  this  a  res  judi- 
cata ;  the  cause  is  the  same,  and  if  the  ship  had  not  been  trans- 
ferred, the  persons  would  have  been  the  same,  and  the  transfer 
cannot  create  a  liability ;  the  case  is  therefore  fairly  within  the 
rule  given  in  the  notes  to  the  Duchess  of  Kingston  s  Case  (a). 
The  following  cases  also  show  that  where  a  person  has  elected 
one  remedy  against  another  person,  he  cannot  afterwards  resort 
to  another  remedy  against  the  same  person,  even  though  tlie 
first  remedy  may  have  been  ineffectual;  William  Money {b); 
Kalmazoo  (c) ;  Pearson  v.  Gamon  (rf) ;  Myddeltonv,  Rushout  (c). 
They  rest  upon  the  principle  ^'  Nemo  debet  bis  vexari  pro  eidem 
caus&.*'  The  attempt  in  this  case,  where  the  defendants  are 
really  trustees  of  the  former  owners  for  the  benefit  of  their  cre- 
ditors, is  to  give  preference  to  one  creditor  over  the  rest. 

Deane,  Q.C.,  and  Sioabey,  for  the  owners  of  the  Urania. 

The  cases  o(  Burnett  v.  Martin  {f),  and  Harmer  v.  jBell(g), 
and  the  decision  of  the  Court  just  pronounced  in  the  Bengal  (A), 
show  that  the  lien  on  the  ship  is  not  lost  by  an  ineffectual 
action  in  personam.  There  can  be  no  difference  in  this  respect 
between  a  lien  arising  out  of  contract  and  a  lien  arising  out  of 
tort. 

(a)  2  Smith,  L.C.  619.  (e)  1  Phill.  247. 

(6)  2  Hagg.  136.  (/)  Doug.  417. 

(c)  15  Jurist,  885.  {g)  7  Moore,  P,  C.  281. 

{d)  2  Lee,  268.  (A)  Ante,  p.  468. 
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Dr.  Lushington  : — The  only  difference  between  this  and  the        1869. 
precedihg  case  is,  that  the  right  of  action  here  arises  out  of  a       juhii. 
collision.     It  is  open  to  any  person  who  has  received  damage  by 
a  collision  to  recover  at  common  law,  or  to  avail  himself  of  his  judgment. ' 
lien  on  the  ship  which  he  asserts  has  injured  him.     In  this  case 
the  plaintiff  has  recovered  judgment  in  an  action  at  common 
law,  but  is  unable  to  obtain  the  results  of  that  judgment,  owing 
to  the  insolvency  of  the  defendants  to  that  action.     Cases  of 
lis  alibi  pendens  have  nothing  to  do  with  such  a  state  of  circum- 
stances.    I  certainly  should  not  allow,   while   an   action  was  The  plaintiffs 
pending  at  common  law  on  precisely  the  same  grounds,  a  suit  to  reafize^heir 
to  be  prosecuted  here  at  the  same  time,  because  in  the  action  J"**?"™*"*** 

.    ,    *  ,  .  common  law, 

onginally  commenced,  full  indemnity  for  the  injury  received  are  intltled  to 
might  be  obtained,  but  where  that  proves  not  to  be  the  case,  I  ""^  ^^®  '^''P' 
think  the  suit  in  this  Court  ought  to  be  allowed.     I  must  dismiss  Petition  dis- 
this  petition  with  costs,  and  the  plaintiffs  may  proceed  in  the  ^^^  ^^^^ 
cause. 


Shepherd  and  Shipwith,  proctors  for  the  plaintiffs. 
Coote  for  the  defendants. 
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Bottomry — Item  of  Master^s  Wages —Jurisdiction  of  Colonial 
Vice-Admiralty  Court— 17  ^  18  Vict.  c.  104,  ss,  191,  209— 
Right  of  Master  to  sue  for  Wages  on  leaving  Ship  abroad  by 
Necessity, 

The  Merchant  Shipping  Act,  1854,  appliei  to  the  colonies;  and  by  the  19l8t  sec- 
tion, a  master  has  a  lien  for  his  wages  in  the  Vice- Admiralty  Court,  whatever 
may  be  the  municipal  law  of  the  colony. 

The  209th  section  is  an  additional  provision  in  favour  of  the  seaman,  and  does  not 
affect  the  right  of  the  master. 

A  master,  being  compelled  by  pressing  necessity  of  ill  health  to  leave  bis  ship 
abroad,  is  intitled  to  sue  immediately  for  wages. 

An  item  of  master's  wages,  paid  under  such  circumstances,  allowed  under  a 
bottomry  bond. 

The  owner,  disputing  the  amount  of  such  wages,  is  bound  to  show  that  it  was  im- 
proper. 

fTHHIS  was  an  objection  to  the  report  of  the  Registrar  and       Jy^y  !♦• 
-*-     merchants  in  a  cause  of  bottomry.    The  facts  appear  in 
the  judgment 
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1859.  The  Queen* s  Advocate  and  Twiss,  Q.C.,  in  objection  to  the 

Julp  14. 


Judgment. 

Facts  of  the 
case* 


Are  the  mat- 
ter's wages 
paid  abroad  to 
be  allowed  as 
an  item  in  the 
bottomry  bond? 


report. 

Wambey  in  support  of  it« 

Db.  LusHiNaTON:*-Thi8  question  arises  under  the  following 
circumstances : — This  ship,  the  Rajah  of  Cochin,  was  proceeding 
from  Akyaby  in  the  East  Indies,  to  the  port  of  Corfu,  and  in  the 
prosecution  of  that  voyage  she  met  with  some  misfortunes  at 
sea,  and  was  under  the  necessity  of  putting  into  Port  Louis,  in 
Mauritius,  in  order  to  be  repaired.    The  master  at  the  time  of 
her  arrival  there  was  in  a  very  ill  state  of  health,  and  it  is  proved 
to  the  satisfaction  of  the  Court  was  so  ill  as  to  be  justified  in 
then  leaving  the  ship.     Upon  arriving  at  Mauritius  he  appoints 
Messrs.  Wiebe  k  Co.  to  be  the  agents  of  the  ship,  and  it  appears 
that  they  advanced  to  him  certain  sums,  being  the  amount  of  the 
wages  which  he  claimed  to  be  due  to  him  up  to  the  time  of  his 
leaving  the  ship.   Large  repairs  were  then  done,  other  sums  were 
advanced,  and  a  bottomry  bond  was  taken  by  a  house  passing 
under  the  name  of  Messrs.  Amal,  Cayron  k  Co.,  who  advanced 
money  upon  it  at  the  rate  of  91,  per  cent.    The  ship  was  then 
brought  to  this  country  and  arrested  on  behalf  of  the  bond- 
holders.   The  validity  of  the  bond  was  not  contested ;  but  an 
appearance  was  given  on  behalf  of  the  owner  of  the  ship  and 
freight,  and  he  desired  a  reference  to  the  Registrar  and  mer- 
chants in  the  ordinary  course,  to  ascertain  whether  the  items 
which  the  bond  charged  were  consistent  with  law  or  not.    The 
Registrar  and  merchants  took  the  circumstances  into  their  consi- 
deration, and  now  a  dispute  arises  with  respect  to  a  certain  item, 
— the  master's  wages;— the  owner  having  alleged  that  this  item 
ought  not  to  have  been  allowed.    The  Registrar  and  merchants 
werci  however,  of  a  contrary  opinion,  and  allowed  it.    The  true 
question  before  the  Court  is,  whether  the  Registrar  and  mer- 
chants were  correct  in  allowing  this  sum.    The  Court  is  not 
required  to  enter  into  their  reasons,  nor  is  it  absolutely  necessary 
that  I  should  give  any  distinct  opinion  upon  thero,  for  the  quies- 
tion  is  whether  they  were  right  in  the  conclusion  to  which  they 
came. 


The  Court  is  prayed  by  the  act  on  petition  '^  to  overrule  the 
report  of  the  Registrar,  and  to  refer  the  same  back  to  him  and 
the  merchants  by  whom  he  was  assisted,  for  amendments"  I 
apprehend  that  prayer  must  mean,  that  I  should  express  dis- 
satisfaction with  the  report,  and  refer  it  back  to  the  Registrar 
and  merchants  to  reduce  the  sum  which  has  been  allowed. 
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I  can  put  no  other  construction  upon  it^  because  if  it  was  in*        1859* 
tended  to  say  that  the  whole  sura  ought  altogether  to  be  disal-       ^^^  ^^' 
lowed,  then  it  would  be  for  the  Court,  and  not  the  Registrar  and 
iperchants,  to  determine  upon  that  disallowance.     Nevertheless 
I  will  enter  into  the  general  question. 

The  first  question  is  manifestly  this — by  what  law  the  Court  is 
to  decide  whether  the  master  had  a  Hen  on  the  ship  for  wages 
due?    Am  I  to  decide  according  to  the  law  prevailing  in  this 
country,  or  am  I  to  have  reference  to  the  supposed  law  of  the 
country  where  the  bond  was  given  ?     I  am  of  opinion  that  this 
question  admits  of  no  doubt  whatever.     I  am  of  opinion  that,  by 
statute,  and  for  other  reasons,  the  Vice-Admiralty  Courts  in  our 
colonies,  properly  constituted,  exercise  the  same  jurisdiction  as 
this  Court,  with  one  exception,  and  that  is,  where  particular 
powers  are  conferred  upon  this  Court  by  name,  and  not  upon 
the  Vice- Admiralty  Courts  (a)  ;    and  there  are  instances  to  that 
effect     I  need  not  look  to  the  Merchant  Shipping  Act  alone  for 
this  position,  there  is  also  the  2  Will.  4,  c.  51,  one  special  object 
of  which  was  to  obviate  doubts  as  to  the  jurisdiction  of  the  Vice- 
Admiralty  Courts.     I  should  have  no  doubt  in  an  ordinary  case  The  Merchunt 
as  to  what  was  the  rule  of  the  Vice-Admiralty  Courts ;  but  in  ^Ss^ppltw 
the  particular  instance  I  am  now  considering  I  am  fortified  by  «;  the  colo- 
the  provisions  of  the  Merchant  Shipping  Act,  which  apply  in  bythei9i8t 
direct  terms  to  the  Vice-Admiralty  Courts,  more  especially  the  ««ction  a 

••11.  .  mi       irxi  .  master  has  a 

provisions  belongmg  to  a  masters  wages.    The  19l8t  section  is  lien  for  his 
as  follows : — "  Every  master  of  a  ship  shall,  so  ftir  as  the  case  vtce'Admu' 
permits,  have  the  same  rights,  liens  and  remedies,  for  the  reco-  ralty  Court, 
veiy  of  his  wages,  which  by  this  Act,  or  by  any  law  or  custom,  ^e  the^munfci- 
any  seaman  not  being  a  master  has  for  the  recovery  of  his  P^^  ^^^  ^^  ^^^ 
wages ;  and  if  in  any  proceeding  in  any  Court  of  Admiralty  -or 
Vice-Admiralty,  touching  the  claim  of  a  master  to  wages,  any 
right,  set-off,  or  counter-claim  is  set  up,  it  shall  be  lawful  for 
such  Court  to  enter  into  and  adjudicate  upon  all  questions,"  and 
so  forth.     It  appears  to  me  that  these  words  cannot  but  mean 
to  prescribe  for  all  Vice-Admiralty  Courts,  without  exception, 
the  mode  in  which  they  shall  proceed  in  taking  cognizance  of 
claims  of  this  description,  and  to  confer  upon  them  jurisdiction 
for  that  purpose.     I  apprehend  that  was  granted  to  all  our 
colonies,  without  any  exception,  whether  they  had  been  acquired 
by  conquest  or  were  settled  colonies.     I  am  also  clearly  of  opi- 
nion— and  I  regret  to  see  that  a  doubt  was  entertained  upon  the 
subject — that  this  Merchant  Shipping  Act  does  generally  apply 

(«)  See  the  Jwtralia,  post,  p.  4S0. 
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The  209th 
■ection  does 
not  affect  the 
right  of  the 
master;  it  is 
only  an  addi- 
tional provision 
in  favour  of  the 
seaman. 


to  our  colonies.  I  considered  so  from  the  beginning,  from  the 
matters  stated  in  it,  and  the  preliminary  matter ;  and  there  is 
but  one  exception  that  I  am  aware  of  that  prevents  the  whole  of 
it  extending  to  the  colonies,  the  proviso  at  the  end  of  the  Act, 
and  this  appears  to  me  to  be  the  strongest  possible  recognition  of 
the  applicability  of  the  other  part  to  our  colonies.  The  547th 
section  enacts,  that  **  The  legislative  authority  of  any  British 
possession  shall  have  power,  by  any  Act  or  ordinance,  confirmed 
by  her  Majesty  in  Council,  to  repeal,  wholly  or  in  part,  any  pro- 
vision of  this  Act  relating  to  ships  registered  in  such  possession ; 
but  no  such  Act  or  ordinance  shall  take  effect  until  such  approval 
has  been  proclaimed  in  such  possession,  or  until  such  time  there- 
after as  may  be  fixed  by  such  Act  or  ordinance  for  the  purpose." 
This  is  the  only  part  that  I  am  aware  of  which  can  be  found 
which  confers  upon  the  legislative  authority  of  any  British  pos- 
session the  power  of  altering  or  curtailing  any  part  of  the  provi- 
sions of  the  statute.  It  would  be  impossible  to  construe  this 
Act  without  supposing  it  extended  to  our  colonies,  for  otherwise 
there  are  provisions  applying  to  them,  which  would  not  confer 
the  benefit  the  statute  was  intended  to  do,  but  would  produce 
utter  confusion  and  discord.  I  have  no  doubt  whatever,  there- 
fore, about  the  jurisdiction  upon  the  present  occasion.  But  now 
it  has  been  contended  that  the  section  I  have  read,  is  rendered 
inoperative  on  the  present  occasion  by  virtue  of  the  209th  section, 
which  has  been  cited  by  her  Majesty's  Advocate,  and  also  com- 
mented upon  by  Dr.  Twiss.  I  am  of  opinion  that  when  the  two 
sections  are  read  and  duly  considered,  it  will  appear  that  the 
209tli  section  only  applies  to  very  different  circumstances  there 
mentioned,  and  in  no  degree  alters  the  191st  section.  The 
209th  section  enacts,  that  '^  Every  master  of  any  British  ship 
who  leaves  any  seaman  or  apprentice  on  shore  at  any  place 
abroad,  in  or  out  of  her  Majesty's  dominions,  under  a  certificate 
of  his  unfitness  or  inability  to  proceed  on  the  voyage,  shall  de- 
liver to  one  of  the  functionaries  aforesaid,  or  (in  the  absence  of 
such  functionaries)  to  the  merchants  by  whom  such  certificate  is 
signed,  or  if  there  be  but  one  respectable  merchant  resident  at 
such  place,  to  him,  a  full  and  true  account  of  the  wages  due  to 
such  seaman  or  apprentice,  such  account,  when  delivered  to  a 
Consular  o£Scer,  to  be  in  duplicate,  and  shall  pay  the  same 
either  in  money  or  by  a  bill  drawn  upon  the  owner,"  and  so 
forth.  What  is  this  but  an  additional  provision  ?  So  far  from 
its  being  a  provision  in  the  nature  of  curtailing  the  enactment, 
and  taking  away  from  the  seaman  the  rights  he  is  intided  to  by 
law  and  statute,  this  is  a  provision  to  prevent  a  seaman  from 
being  left  desolate  abroad — whether  in  British  dominions  or  a 
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foreign  State.  I  am  of  opinion  that  all  the  other  remedies  are  1859. 
left  untouched.  Now  unless  there  be  laches  which  prevents  a  "^"^^  ' 
master  from  suing,  or  unless  there  be  something  of  a  peculiar 
character  which  amounts  in  equity  to  a  defeasance  of  his  de- 
mands, he  has  a  lien  attachable  to  the  last  plank  of  the  ship,  for, 
by  virtue  of  this  enactment,  a  master  stands  in  the  same  place 
as  a  seaman. 

Then   was   not  the   master,  being  at   Mauritius,  and  com- 
pelled by  necessity  to  quit  the  ship,  intitled  then  to  claim  for 
wages?     As  to   the  quantum  of  wages,    I   will  discuss   that 
presently.      I   am  of  opinion  that  he  had   such   a    right   by 
virtue  of  the   enactment   I   have  read.      He  had   a  right,   if 
he  had   thought  fit,   to   arrest  this  ship,  not  by   the  law  of 
Mauritius,  for  that  we  have  nothing  to  do  with — I  mean  the 
municipal  law — but  by  the  law  of  the  Admiralty  Court,  which 
entertains  cases  of  this  description.     For  even  if  it  had  been 
proved  entirely  to  my  satisfaction  that,  by  the  law  of  Mauritius, 
the  master  could  not  have  arrested  this  ship  there  for  his  wages, 
I  should  have  disregarded  that  law,  and  said,  I  must  administer 
the  law  according  to  the  statute,  and  have  given  the  master  his 
remedy.     I  think  that,  under  circumstances  of  such  pressing  The  master, 
necessity,  the  master  was  intitled  to  sue  for  his  wages.     He  had  peu^  by"' 
broken  a  blood  vessel,  and  it  was  necessary  for  him  to  come  to  pressing 
England,  and  take  a  passage  overland,  to  save  his  life.     Of  feare "he  ship 
course  there  needed  as  much  expedition  as  was  possible,  and  the  ^)^\^^*  wasin- 

^  .1111  .        ^      1  .  titled  to  wages 

Uourt  must  consider  whether  there  was  a  necessity  for  him  to  immediately. 
have  his  wages  at  that  time.  I  am  of  opinion  that  his  wages 
were  necessary  then,  and  that  he  was  justified  in  making  the 
demand ;  and  I  am  further  of  opinion  that,  if  he  had  been  re- 
fused, he  would  have  been  justified  in  arresting  the  ship.  It  does 
not  appear  that  the  owner  of  the  ship  was  unable  at  any  time  to 
get  written  instructions  to  the  master,  or  that  he  told  him  whether 
he  had  any  agent  at  Mauritius  who  was  justified  in  advancing 
money  for  the  necessities  of  the  ship. 

The  next  point  is  as  to  the  fair  quantum  of  wages.  Very  great  As  to  thc^aan- 
difficulty  arises  in  laying  down  any  positive  rule  or  regulation  **"  ^  ""^^^^ 
upon  the  subject  of  bottomry  bonds,  and  for  obvious  reasons.  In 
the  first  place,  the  Court  must  be  anxious  to  protect  a  bon&  fde 
bottomry  bondholder  from  loss  under  circumstances  which  he 
could  not  foresee  and  had  no  power  to  investigate ;  and  the  Court 
must  be  anxious  so  to  do,  not  simply  for  the  purpose  of  protect- 
ing an  innocent  person  from  wrong,  but  for  another  great  and 
important  reason— that  no  doubt  may  be  thrown  upon  these 
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The  owner  has 
failed  to  show 
that  the  quan- 
tum of  wages 
paid  to  the 
master  was  im- 
proper; and 
the  full  sum 
therefore  must 
be  allowed. 


bottomry  bonds,  which  at  times  and  seasons  have  been  the  means 
of  salvation  to  many  valuable  ships  and  cargoes.  Bottomry 
bonds  Lord  Stowell  held  up  with  a  high  hand,  and  a  higher  hand 
perhaps  than  I  have  thought  myself  justified  in  doing  upon 
similar  occasions ;  but  I  have  had  the  misfortune  of  seeing  how 
very  delicate,  if  I  may  use  the  term,  persons  are  in  taking  bot- 
tomry bonds.  I  recollect  a  case  which  was  carried  up  to  the 
Judicial  Committee,  the  Bonaparte  (a),  in  which  their  Lordships 
were  not  satisfied  witli  the  communication  between  the  master 
and  the  owners  of  the  cargo.  The  case  was  investigated  and  all 
the  facts  gone  into,  and  their  Lordships  finally  a6Srmed  my  judg- 
ment The  consequence  has  been  this,  that,  to  my  knowledge,  in 
that  part  of  the  world  there  has  not  been  a  single  bottomry  bond 
given  since,  nor  money  advanced,  I  am  cognizant  that  there  are 
eases  in  which  the  Court  must  overrule  bonds  taken  bona  fide 
as  contrary  to  law.  If  there  was  any  case  where  it  was  perfectly 
manifest  to  the  conviction  of  the  Court  that  there  were  any  items 
contrary  to  law  included  in  a  bottomry  bond,  of  course  the  Court 
would  disallow  those  items,  because  it  is  the  duty  of  the  Court 
to  protect  the  owner  of  the  ship  and  the  owner  of  the  cargo,  as 
well  as  the  bottomry  bondholder;  and  we  all  know  that  bottomry 
bonds  are  attended  with  the  additional  expense  of  maritime  risk. 
The  Registrar  and  merchants  have  considered  what  amount  was 
due  to  the  master,  and  they  have  made  this  statement.  They 
have  said,  first,  that  the  captain  was  justified,  on  account  of  the 
state  of  his  health,  in  giving  up  the  command  of  the  ship  at 
Mauritius,  for  the  purpose  of  returning  to  this  country  by  the 
overland  route,  and  that  he  was  consequently  intitled  to  claim 
for  his  wages.  They  give  no  opinion  as  to  whether  the  two 
items  which,  it  is  admitted,  were  paid  to  the  master  at  Mauritius, 
do  or  do  not  exceed  the  amount  then  legally  due  to  him,  and 
they  consider  that  no  blame  attaches  in  regard  to  the  payment 
thereof  by  Messrs.  Arnal.  Now,  I  have  all  the  papers  before 
me,  and  I  have  had  the  benefit  of  a  very  able  and  learned  dis- 
cussion on  both  sides,  and  I  must  say  that  I  can  come  to  no 
conclusion  whether  the  wages  were  due  to  the  master  or  not 
I  must  say  I  never  saw  an  instance  of  greater  neglect,  or  a 
greater  disregard  to  correctness  in  doing  business,  than  is 
exhibited  on  the  part  of  the  owner  of  this  ship,  according  to 
his  own  statement.  When  representations  were  made  to  him 
from  time  to  time  that  the  master  required  an  increase  of 
wages,  he  never  inquired  the  extent  of  wages  the  master  wanted.. 
Upon  one  occasion  he  contents  himself  with  giving  no  answer 


(a)  8  Moore,  P.  C.  439. 
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at  all,  and  the  second  time  he  gives  an  evasive  reply.      It  may       1859. 

be  said   with  truth  that  Messrs.  Wiebe  &  Co.  were   not  the        "^     

agents  of  the  owners  appointed  by  them,  but  were  appointed 
by  the  master;  but  it  was  their  duty  to  take  care  how  they 
acted ;  and  I  must  presume  they  did  not  violate  their  duty. 
I  must  say  that  if  owners  of  ships  will  leave  their  masters  in  this 
state  of  doubt  with  regard  to  bottomry  bonds,  and  will  not  ap- 
point agents  themselves,  the  masters  must  appoint  them,  though 
perhaps  they  will  not  discharge  their  duty  with  the  same  caution, 
fidelity  and  care  that  they  should  do.  What  were  Messrs.  Wiebe 
&  Co.  to  do  ?  If  the  wages  were  justly  due,  how  were  they  to 
ascertain  it  ?  But  is  the  amount,  considerable  as  it  is,  an  exor- 
bitant amount,  and  did  it  appear  so  to  the  Registrar  and  mer- 
chants ?  Sure  I  am  that  if  it  had  so  appeared  to  the  Registrar 
and  merchants,  independent  of  all  engagements  and  arrange- 
ments, they  would  not  have  allowed  it.  I  must  say  I  think  if 
the  owner  on  the  present  occasion  has  more  to  pay  than  he 
ought  to  pay,  he  has  brought  it  all  upon  himself.  He  has  left 
the  matter  in  so  much  doubt  that  I  think  it  difficult  to  say  what 
was  the  amount  of  wages  due  to  the  master.  I  do  not  think  it 
necessary  to  comment  upon  the  cases  that  have  been  cited  at  the 
bar,  for  I  do  not  believe  they  would  in  any  degree  alter  the 
opinion  that  I  have  already  expressed,  or  vary  the  reasons  I 
have  now  declared.  Looking  at  all  the  circumstances  of  this 
ease,  and  regretting  exceedingly  that  the  matter  should  ever  have 
come  before  the  Court — though  I  admit  it  to  be  one  of  great 
importance,  and  demanding  great  consideration — I  am  of  opinion  Report  con- 
that  I  must  confirm  the  report  of  the  Registrar  and  merchants,  g^^''** 
and  with  costs. 


480  PRIVY  COUNCIL. 

1869. 

July  19. 


in  t|)e  3Prib$  GounriT. 

Present— T\^e  Right  Hon.  Lord  Kingsdown. 
The  Right  Hon.  Dr.  Lushinoton. 
The  Right  Hon.  Sir  Cresswbll  Cresswell. 
The  Right  Hon.  Sir  Lawrence  Peel. 

THE  AUSTRALIA. 

Possession — Sale  of  Skip  by  Master  abroad — Second  Purchaser 
— Onus  Probandi — Laches  of  Original  Owner — 8  if  9  VicU 
c.  89,  ss,  37,  38 — Jurisdiction  of  Vice- Admiralty  Courts 
abroad — Sequestration  under  7^8  Vict.  c.  66,  s.  12. 

If  a  ship,  being  in  a  foreign  port,  cannot  be  sent  upon  her  voyage  without  repairs, 
and  the  repairs  cannot  be  done  except  at  so  great  and  so  certain  a  loss  that  no 
prudent  man  would  venture  to  encounter  it,  this  constitutes  a  case  of  necessity, 
justifying  a  sale  of  the  ship  by  the  master. 

The  first  purchaser  of  the  master  is  bound  to  prove  such  necessity ;  but  whether 
such  onui  probandi  attaches  to  a  second  purchaser  depends  on  all  the  circum- 
stances of  the  case. 

An  omission  by  the  first  purchaser  to  comply  with  the  Ship  Registry  Act  (8  &  9 
Vict  c.  89,  ss.  37,  38),  does  not  affect  the  title  of  a  subsequent  purchaser. 

A  person  surveying  a  ship,  with  a  view  to  the  sale  thereof  by  the  master,  may  be 
justified  in  becoming  the  purchaser. 

The  owner  of  a  ship,  dissatisfied  with  the  sale  of  his  ship  by  the  master  abroad,  must 
seek  recovery  with  the  utmost  possible  promptitude,  or  he  may  be  held  to 
ratify  the  sale  by  acquiescence. 

Vice- Admiralty  Courts  abroad  have  only  the  ordinary  jurisdiction  exercised  by  the 
Court  of  Admiralty  before  the  passing  of  the  statute  3  &  4  Vict.  c.  ^5  ;  they 
cannot  therefore  try  causes  of  title  to  ships. 

Upon  disobedience  to  a  monition  to  pay  costs,  sequestration  granted  under  7  &  8 
Vict.  c.  ^5,  8.  12. 

THIS   was  a  cause  of  possession  appealed  from  the  Vice- 
Admiralty  Court  at  Hong  Kong. 

The  claimant  in  the  Court  below  was  Silas  Burrows,  of  St 
Francisco,  California;  the  defendants  (in  possession)  were  Doug- 
las Lapraik  and  George  Chape.  In  April,  1852,  the  vessel,  then 
called  the  Rob  Roy,  an  American-built  ship,  was  purchased  at 
St.  Francisco  by  Burrows,  and  there  registered  as  his  property, 
and  chartered  for  a  voyage  to  Hong  Kong  and  elsewhere.  The 
ship  arrived  at  Hong  Kong  in  June,  1852,  and  shortly  after- 
wards sprung  a  leak.  She  was  thereupon  surveyed  twice ;  one 
of  the  surveyors  being  John  Lamont,  a  shipwright,  and  tenders 
for  repairs  sent  in.  After  two  other  surveys  the  master,  finding 
the  cost  of  repairs  would  much  exceed  the  value  of  the  ship  when 
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repaired,  and  being  unable  to  raise  money  on  bottomry  or  other-        1869. 

wise,  with  the  advice  of  the  harbour-master  and  others  advertised        "^ ! 

the  ship  for  sale.  On  tlie  3rd  of  November,  1852,  the  ship  was 
bought  by  Lamont  Lamont  kept  the  ship  as  a  hulk,  or  heaving- 
down  vessel,  and  never  registered  the  bill  of  sale.  At  the  end 
of  1853,  there  being  a  great  demand  for  ships  for  Chinese 
emigration,  he  repaired  the  ship  at  great  cost;  and  on  the  8th 
of  May,  1854,  sold  hereto  Lapraik  and  Chape  for  a  large  sum. 
Lapraik  and  Chape  registered  the  ship  as  a  British  ship,  under 
the  name  of  the  Australia,  and  sailed  her  to  St.  Francisco,  ob- 
taining a  large  freight.  In  'November,  1854,  Burrows,  whose 
son  had  been  residing  at  Hong  Kong  during  great  part  of  1853, 
and  who  himself  had  previously  made  no  complaint  of  the  sale 
by  the  master,  arrested  the  ship  in  a  cause  of  possession.  The 
points  of  law  argued  in  the  Court  below  for  the  claimant  were, 
that  the  sale  by  the  master  to  Lamont  was  not  justified  by  ne- 
cessity and  was  illegal ;  and,  secondly,  that  the  Registry  Act, 
8  &  9  Vict.  c.  89,  had  not  been  complied  with,  and  therefore  the 
sale  to  Lamont  was  never  completed,  and  he  had  no  title  to 
convey  to  Lapraik  and  Chape.  The  defendants,  1st,  alleged  the 
legality  of  the  sale  by  the  master ;  2ndly,  denied  that  a  bill  of 
sale  of  a  ship  could  or  ought  to  be  registered  unless  the  ship  was 
intended  to  be  sailed  as  a  sea-going  ship;  Srdly,  alleged  that  if 
registration  of  the  bill  was  necessary,  the  default  in  Lamont  could 
not  affect  them ;  4thly,  they  alleged  that  the  claimant  had,  by 
his  own  lacheSy  lost  his  right  to  recover  the  ship  as  against  them. 

The  37th  and  38th  sections  of  8  &  9  Vict.  c.  89,  are  as  fol- 
low : — "37,  And  be  it  enacted,  that  no  bill  of  sale  or  other 
instrument  in  writing  shall  be  valid  and  effectual  to  pass  the 
property  in  any  ship  or  vessel,  or  in  any  share  thereof,  or  for  any 
other  purpose,  until  such  bill  of  sale  or  other  instrument  in  writing 
shall  have  been  produced  to  the  collector  and  comptroller  of  the 
port  at  which  such  ship  or  vessel  is  already  registered,  or  to  the 
collector  and  comptroller  of  any  other  port  at  which  she  is  about 
to  be  registered  de  novo,  as  the  case  may  be,  nor  until  such  col- 
lector and  comptroller  respectively  shall  have  entered  in  the  book 
of  such  last  registry  in  the  one  case,  or  in  the  book  of  such 
registry  de  novo,  after  all  the  requisites  of  law  for  such  registry 
de  novo  shall  have  been  duly  complied  with,  in  the  other  case, 
(and  which  they  are  respectively  hereby  required  to  do  upon  the 
production  of  the  bill  of  sale  or  other  instrument  for  that  purpose) 
the  name,  residence  and  description  of  the  vendor  or  mortgagor, 
or  of  each  vendor  or  mortgagor,  if  more  than  one,  the  number 
of  shares  transferred,  the  name,  residence  and  description  of  the 
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1859.  purchaser  or  mortgagee,  or  of  each  purchaser  or  mortgagee,  if 
^*^^^  ^^'  more  than  one,  and  the  date  of  the  bill  of  sale  or  other  instru- 
ment, and  of  the  production  of  it ;  and  further,  if  such  ship  or 
vessel  is  not  about  to  be  registered  de  navoj  the  collector  and 
comptroller  of  the  port  where  such  ship  is  registered  shall,  and 
they  are  hereby  required  to  endorse  the  aforesaid  particulars  of 
such  bill  of  sale  or  other  instrument  on  the  certificate  of  registry 
of  the  said  ship  or  vessel,  when  the  same  shall  be  produced  to 
them  for  that  purpose  in  manner  and  to  the  effect  following 
(videlicet) :  — 

Custom-house  (port  and  date). 

[JVame,  residence  and  description  of  vendor  or  mortgagor^  has 

transferred  by  [bill  of  sale  or  other  instrument},  dated  [date"], 

[number  of  shares'],  to  [name,  residence  and  description  of  pur^ 

chaser  or  mortgagee']. 

A.  B.,  Collector. 

C.  D.,  Comptroller. 

And  forthwith  to  give  notice  thereof  to  the  Commissioners 
of  Customs,  and  in  case  the  collector  and  comptroller  shall  be 
desired  so  to  do,  and  the  bill  of  sale  or  other  instrument  shall 
be  produced  to  them  for  that  purpose,  then  the  said  collector  and 
comptroller  are  hereby  required  to  certify  by  indorsement  upon 
•the  bill  of  sale  or  other  instrument,  that  the  particulars  before 
mentioned  have  been  so  entered  in  the  book  of  registry,  and 
endorsed  upon  the  certificate  of  registry  as  aforesaid. 

38.  And  be  it  enacted,  that  when  and  so  soon  as  the 
])articulars  of  any  bill  of  sale  or  other  instrument  by  which  any 
ship  or  vessel  or  any  share  or  shares  thereof  shall  be  transferred, 
shall  have  been  so  entered  in  the  book  of  registry  as  aforesaid 
the  said  bill  of  sale  or  other  instrument  shall  be  valid  or  effectual 
to  pass  the  property  thereby  intended  to  be  transferred  as  against 
all  and  every  person  and  persons  whatsoever,  and  to  all  intents 
and  purposes,  except  as  against  such  subsequent  purchasers  and 
mortgagees  who  shall  first  procure  the  endorsement  to  be  made 
upon  the  certificate  of  registry  of  such  ship  or  vessel  in  manner 
hereinafter  mentioned." 

The  Judge  of  the  Vice-Admiralty  Court  pronounced  for  the 
claimant  Mr.  Burrows,  and  decreed  possession  of  the  ship  to 
him,  or  the  value  thereof,  estimated  at  22,000  dollars,  together 
with  the  earnings  of  the  ship  to  the  date  of  her  return  to  Hong 
Kong :  ameliorations  of  the  ship  to  be  allowed  against  the  22,000 
dollars  and  the  earnings  of  the  ship  if  necessary.    From  this 
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decree  Messrs.  Lapraik  and  Chape  appealed.    There  was  also  an        1859. 
appeal  by  Burrows  against  that  part  of  the  decree  directing       ^^^  ^^' 
ameliorations  of  the  ship  to  be  allowed  for  in  reduction  of  his 
money  claim. 

Addams,  QC,  and  Hannen  for  Messrs.  Lapraik  and  Chape. 
Manistt/f  Q.C.,  and  Twiss,  Q.C,  for  Burrows. 

Right  Hon.  Dr.  Lushington  : — This  suit  was  commenced  in  Judgment, 
the  Vice-Admiralty  Court  of  Hong  Kong,  in  the  month  of  No- 
vember,  1854.  The  parties  to  the  suit  are  Mr.  Burrows,  of  San 
Francisco,  the  original  possessor  of  the  vessel  in  1852,  and  two 
gentlemen  of  the  names  of  Lapraik  and  Chape,  the  purchasers 
of  this  vessel  from  a  Mr.  Lamont,  who  bad  purchased  it  of  the 
master  in  the  month  of  November,  1852,  in  Hong  Kong. 

In  the  month  of  January,  1856,  the  suit  came  to  a  conclusion, 
and  the  decree  which  was  pronounced  by  the  Judge  in  the  Court 
below  is  as  follows : — The  learned  Judge  pronounced  against  the  Judgment  in 
interest  of  Mr.  GaskelPs  parties,  the  asserted  sole  owners  of  the  ^^^  ^  ^^' 
vessel  (the  present  Appellants),  ''on  the  ground  of  the  bill  of 
sale  from  the  captain  of  the  ship  to  Mr.  Lamont  not  having  been 
duly  registered  according  to  the  statute  8  &  9  Vict.  c.  89,  and 
for  the  interest  of  Turner's  party"  (that  is,  the  original  proprietor 
of  the  ship),  **  the  lawful  owner  and  proprietor  thereof,  with  costs, 
and  decreed  possession  of  the  vessel  to  the  promovent,  or  the 
value  thereof,  estimated  at  22,000  dollars,  the  promovent  to  be 
intitled  to  the  earnings  of  the  said  ship  to  date  of  her  return  to 
Hong  Kong."  It  appeal's  that  an  appeal  was  then  asserted,  and 
the  Judge  decreed  GaskelFs  parties  to  put  in  bail  for  the  sum  of 
22,000  dollars,  with  interest  at  7  per  cent  per  annum  in  the  event 
of  the  appeal  being  dismissed.  The  ameliorations  to  be  allowed 
against  the  22,000  dollars  and  the  earnings  of  the  ship,  if  neces- 
sary. The  costs  to  be  costs  in  the  cause. — This  is  the  decree 
which  is  appealed  from  on  behalf  of  the  parties  who  purchased 
this  vessel  from  Mr.  Lamont,  the  original  purchaser  of  it  from 
the  master.  The  question  for  the  decision  of  their  Lordships  is, 
whether  this  decree  can  be  maintained,  or  whether  it  ought  not 
to  be  reversed,  and,  if  reversed,  in  what  manner. 

With  respect  to  the  reason  assigned  in  the  decree  it  is  manifest  Any  omission 
that  the  decree  cannot  be  sustained  on  any  such  reason,  because  the  first  pur- 
it  is  of  no  consequence  to  the  present  question,  in  this  case,  whether  ^^^"^  ^  ?''°' 
iht  statutes  were  complied  with  or  not.    The  true  question,  and  Ship  Registry 
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1859.       the  only  question,  upon  the  present  occasion  is,  whether  the  pur- 
■^"^y  ^^'      chase  originally  made  by  Mr.  Lamont  of  the  master  of  this  vessel 


Act  cannot  under  the  circumstances  hereafter  to  be  noticed,  can  or  cannot  be 
affect  the  title    maintained.     It  is  impossible   that   the  purchasers   from    Mr. 

of  a  subsequent  *  ... 

purchaser.  Lamont  can  be  affected  by  Mr.  Lamont  not  thinking  it  neces- 
sary to  register  the  vessel  according  to  the  provisions  of  the  Act. 
Was  the  sale  *  The  question  comes  to  this,  whether  the  sale  to  Lamont  was  a 
under  the'cir-  ^^''^  ^^^*  considering  all  the  circumstances  which  are  detailed 
cumstances       in  these  proceedings. 

legal  ?  ^  ^ 

If  the  ship,  With  respect  to  the  law  it  does  not  appear  to  be  nece8.sary 

foreiln  port,  ^^*  ^®  should  occupy  any  time  in  stating  it,  because  we  appre- 
cannotbesent  hend  that  there  is  no  longer  any  dispute  as  to  what  the  law 
age  withomre-  really  is.  The  whole  of  the  authorities  are  to  be  found,  together 
pairs,  and  if  the  ^vith  the  exposition  of  the  law  itself,  in  Lord  Tenterden's  Book 
be  done  except  upon  Shipping.  It  would,  therefore,  be  a  pure  waste  of  time  if 
socer^in*a*o8s  ^®  ^^^^  ^^  attempt  to  go  into  any  particular  statement  of  the 
that  no  prudent  cases  or  of  the  law.  The  law,  as  we  conceive  it  to  be  settled, 
venlure^to  en-  ^^  ^^^^ — ^^^  there  must  be  a  necessity  for  the  sale;  that  when 
counter  it,  thb  (he  master  has  no  authority  from  his  owner  to  sell,  the  master  is 
caseofneces-  not  at  liberty  to  sell  merely  because  he  deems  it  to  be  ad  van- 
sity,  justitying  tageous  to  his  owner,  but  that  there  must  be  necessity  for  the 
ship  by  the  sale.  The  necessity  which  the  law  contemplates  is  not  an  abso- 
master.  j^^^  impossibility  of  getting  the  vessel  repaired  ;  but  if  the  ship 

cannot  be  sent  upon  her  voyage  without  repairs,  and  if  the  repairs 
cannot  be  done  except  at  so  great  and  so  certain  a  loss  that  no 
prudent  man  would  venture  to  encounter  it,  that  constitutes  a 
case  of  necessity.  We  should  be  exceedingly  reluctant  to  relax 
the  law  upon  this  head,  because  it  is  of  great  importance  that 
masters  of  ships  should  not  divest  their  owners  of  their  interest 
without  due  authority,  except  they  are  strictly  justified  by  the 
necessity  of  the  case. 

The  onus  pro-  Much  has  been  said  with  regard  to  the  onus  probandi,  and 
bandi  lies  upon  ^heir  Lordships  are  disposed  to  agree  that  the  onus  probandi 

the  purchaser  »      i       n     i*  t  •    •      i  i  /»  i 

from  the  mas-  undoubtedly  lics  upon  the  original  purchaser  from  the  master. 
ter;  whether  It  g^^  j^^^  f^^  ^j^^^  ^^^^  probandi  extends  in  the  case  of  a  second 

attaches  to  *  ^ 

a  subsequent  purchase,  and  what  effect  lapse  of  time  has  upon  that  question, 
pends^oraU      '^  ^  difficult  matter :  it  must  depend  on  all  the  circumstances  of 

the  circum-         the  case. 
stances  of  the 


case. 


The  history  of  the  case  is  as  follows : — [The  judgment  then 
examined  in  detail  the  evidence  as  to  the  cost  of  the  necessary 
repairs  at  Hong  Kong,  and  the  estimated  value  of  the  ship  when 
repaired  ;  their  Lordships  concluding  that  the  repairs  must  have 
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cost,  at  least,  7,000  to  8,000  dollars,  and  the  value  of  the  ship       1859. 
repaired  woald  have  been  only  5,000  dollars  ]  ^J^J?' 


There  has  been  much  argument  with  regard  to  advertisements  Money  could 
for  the  purpose  of  obtaining  advances  on  bottomry.  Now,  look-  on  bottomry, 
ing  at  the  whole  of  the  evidence  in  this  case,  and  judging  also 
by  past  experience,  we  think  that  it  would  have  been  exceedingly 
difficult  indeed  to  have  obtained  any  money  on  bottomry  at  all 
in  Hong  Kong ;  fo^  we  believe  the  evidence  to  be  perfectly  true 
that  it  very  seldom,  if  ever,  happens  that  any  money  is  advanced 
upon  bottomry  there,  save  by  the  consignees  of  the  cargo,  who 
advance  it  on  account  of  their  large  profits.  In  all  these  cases 
we  must  take  into  consideration  the  circumstances  of  the  locality, 
and  the  condition  of  society  in  the  place  where  the  transaction 
occurs ;  and  we  cannot  entertain  any  doubt  that  at  Hong  Kong 
it  would  have  been  quite  impossible  to  have  obtained  the  large 
amount  required  for  the  repair  of  the  vessel  on  bottomry. 

Another  objection  that  has  been  made  was,  that  the  sale  of  the  The  sale  was 
vessel  was  accelerated,  and  that  it  ought  not  to  have  been  ac-  c<3era^**^' 
celerated.  That,  we  think,  has  been  most  satisfactorily  answered, 
because  the  expenses  that  were  being  incurred  by  keeping  the 
ship  were  very  large  :  without  the  payment  of  their  wages  the 
crew  could  not  be  discharged.  Whether  the  fact  as  to  the  wages 
be  as  represented  by  the  owner,  or  whether  it  be  as  represented 
on  the  other  side  by  the  master,  the  expenses  were  every  day 
augmenting  to  a  very  great  extent  So  far  as  we  can  judge,  the 
master  appears  to  have  acted  for  the  interests  of  the  owner  in 
accelerating  the  sale,  instead  of  allowing  it  to  be  protracted,  the 
consequence  of  which  would  have  been  the  incurring  of  large 
additional  expenses. 

Then  comes  another  objection,  that  the  purchaser  was  a  sur- 
veyor. We  should  be  very  sorry  to  lay  down  any  doctrine 
which  should  in  any  degree  weaken  the  authority  of  Lord  Ellen- 
borough  in  the  case  (a)  which  has  been  cited.  No  doubt  it  is  most 
desirable  that  the  purchasers  upon  all  these  occasions  should  be 
persons  wholly  unconnected  with  the  ship  itself,  and  wholly 
unconnected  with  any  of  the  proceedings  with  respect  to  the 
survey  or  otherwise.  But  then  we  must  bear  in  mind  the  state 
and  condition  of  the  place  where  the  transaction  occurred ;  and 
if  we  were  to  lay  down  the  doctrine  that  at  Hong  Kong  this  ship 
should  only  be  sold  to  somebody  other  than  Mr.  Lamont  or  Mr. 

(a)  Hayman  v.  Moltont  5  Esp.  68. 
8.  LL 
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1869. 

July  19. 


One  of  the 
surveyors  justi- 
fied by  the  cir- 
cumstances in 
becoming  pur- 
chaser. 


Communica- 
tion with  the 
owner  was  im- 
practicable. 


Where  the 
owner  disap- 
proves of  a  sale 
of  his  ship  by 
the  master,  he 
must  seek 
recovery  with 
the  greatest 
possible 
promptitude, 
or  he  may  be 
held  to  ratify 
the  sale  by 
acquiescence. 


Conduct  of  the 
original  owner 
to  blame  in 
this  respect. 


RoaSy  we  might  jast  as  well  say  that  the  ship  should  not  be  sold 
at  all ;  because  it  appears  upon  the  evidence  in  this  case,  that 
those  were  the  only  two  shipwrights  in  the  place^  except  one 
other  person  who  is  said  to  have  had  very  little  or  no  business :« 
those  two  persons  were  the  only  two  purchasers  that  could  be 
procured,  and  if  they  were  rejected  there  was  the  strongest  pos- 
sible probability  that  the  vessel  would  have  laid  there  to  rot. 

Then  it  was  said  that  Mr.  Burrows  might  have  been  written 
to^  and  that  an  answer  might  have  been  had  from  him.  That 
argument  wholly  fails,  because,  supposing  the  answer  to  be  ob- 
tained in  the  smallest  possible  space  of  time,  say  in  four  months, 
the  expenses  during  that  period  of  four  mouths,  it  is  obvious, 
would  eat  up  the  whole  value  of  the  ship ;  and  it  was  impossible 
to  have  waited  that  period  of  time  without  the  ship  deteriorating 
to  a  very  great  extent  in  value,  as  well  as  incurring  the  great 
expenses  which  have  been  stated. 

A  word  as  to  the  conduct  of  Mr.  Burrows,  the  original  owner. 
In  all  these  cases  we  think  it  is  the  duty  of  the  individual  who 
has  been  divested  of  his  property  by  means  of  the  act  of  his  own 
master,  and  who  disapproves  of  that  act,  and  considers  his  pro* 
perty  to  have  been  sacrificed,  to  act  with  the  greatest  possible 
promptitude  in  demanding  that  justice  should  be  done  to  him, 
and  for  very  plain  and  obvious  reasons;  because  the  greatest 
injustice  might  be  done  to  the  purchasers  of  vessels  so  circum- 
stanced, unless  means  of  inforcing  the  rights  of  the  original  owner 
are  taken  at  an  early  period.  For  instance,  in  this  present  case, 
this  is  not  the  purchase  of  Mr.  Lament,  but  a  purchase  fourteen 
months  after  the  first  sale  by  two  gentlemen  who  reside  in  Hong 
Kong.  They  might  have  sold  the  ship  again,  so  that  there  might 
have  been  transfer  after  transfer,  until  at  last  it  would  have  been 
scarcely  practicable  for  the  last  purchaser  to  have  ascertained  all 
the  circumstances  under  which  the  ship  was  originally  sold  by 
the  master.  Now,  has  Mr.  Burrows  followed  this  course  ?  The 
precise  time  when  he  was  informed  of  the  sale  does  not,  I  think, 
distinctly  appear  upon  these  proceedings ;  but  in  the  month  of 
May,  1852,  he  sent  his  son  in  another  vessel  to  this  port  of 
Hong  Kong,  and  he  must  have  been  apprised  of  these  proceed-* 
ings,  and  he  must  have  had  an  opportunity  of  instructing  his  son 
to  assert  his  right  at  a  much  earlier  period  than  the  month  of 
November,  1854,  that  is,  the  time  when  he  does  institute  this 
suit.  Now  it  is  very  true  that  delay  alone  may  not  destroy  the 
right  of  a  party  to  institute  a  suit ;  but  when  unnecessary  delay 
arises,  and  when  injury  to  others  may  result  from  that  delay, 
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that  delay  may  import  acquiescence  in  the  sale ;  and  if  there  be  1869. 
acquiescence  in  the  sale^  then,  according  to  all  the  authorities^  ^^^  ^^' 
however  unauthorized  the  sale  might  have  been  at  its  com* 
mencement,  it  is  then  ratified  by  the  act  of  the  owner  himself. 
There  is  a  letter  of  Mr.  Burrows  which  is  of  considerable  im* 
portance  with  regard  to  this  part  of  the  case.  This  letter  has 
been  very  much  commented  upon  by  the  counsel  on  both  sides. 
It  is  not  necessary  to  say  that  it  amounts  to  a  declaration  of 
acquiescence  or  to  ratification ;  but  it  clearly  amounts  to  this : 
that  after  being  fully  informed  of  all  the  circumstances  relating 
to  the  sale  of  this  ship,  he  adopts  no  measures  for  asserting  his 
rights  at  the  earliest  period  that  the  circumstances  allowed.  It 
cannot  be  said  that  he,  being  resident  at  San  Francisco,  therefore 
had  no  means  to  assert  his  rights.  It  would  have  been  very  easy 
for  him  to  have  asserted  them  through  the  medium  of  his  son ; 
it  would  have  been  very  easy  for  him  to  have  asserted  them 
through  the  medium  of  his  correspondent  at  Hong  Kong ;  but  he 
took  no  step  of  this  description,  until  when  ?  Until  the  whole 
state  of  things  had  undergone  a  perfect  and  entire  change,  and 
instead  of  the  market  for  shipping  being,  as  it  had  been,  exceed- 
ingly dull  and  inauspicious  to  shipowners,  it  rose  to  a  state 
of  the  greatest  activity,  in  consequence  of  the  accidental  circum- 
stance of  there  being  a  large  passenger  traffic  carried  on  from 
China  to  San  Francisco ;  and  then,  when  this  vessel  had  been 
improved  to  the  extent  of  17,600  dollars,  and  also  an  addi- 
tional sum  expended  on  the  part  of  the  purchaser,  so  that  she 
was  worth  22,000  or  23,000  dollars,  then  he  thinks  it  expedient 
to  come  forward  and  demand  restitution  of  his  vessel,  and  her 
earnings  subsequently  to  the  sale* 


Their  Lordships  are  of  opinion  that  in  this  case  the  entire  Theulebythe 
destitution  of  this  vessel  is  satisfactorily  proved ;  that  she  was  so  wHl  '  ^'' 
damaged  that  the  repairs  which  would  have  been  indispensably 
necessary  in  order  to  enable  her  to  convey  a  cargo  would  have 
much  exceeded  her  value ;  and  that  even  if  that  had  not  been 
the  case,  the  money  necessary  for  the  repairs  could  not  have  been 
obtained ;  that,  upon  the  whole,  the  conduct  of  the  master  in 
selling  the  vessel  was  not  merely  an  act  of  prudence — not  merely 
an  act  done  for  the  advantage  of  his  owner — but  was  an  act  of 
absolute  necessity  in  the  sense  in  which  we  use  that  term ;  and 
that  there  is  no  doubt  that  the  sale  was  a  justifiable  sale  accord- 
ing to  the  exposition  of  the  law  which  is  laid  down  by  the  highest 
authorities. 

ll2 
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1859. 

July  19. 


Judgment  re- 
▼eraed,  with 
costs. 

Vice- Admi- 
ralty Courts 
have  only  the 
ordinary  juris- 
diction pos- 
sessed by  the 
Court  of 
Admiralty 
before  the  8  8t 
4  Vict,  c  65  : 
they  cannot 
therefore  try 
causes  of  title 
to  ships. 


Sequestration 

ranted  under 
&  8  Vict, 
c  69,  s.  12. 


Their  Lordships  are  of  opinion  that  the  decree  of  the  Court 
below  must  be  reversed,  and  that  the  Respondent  must  pay  the 
costs  in  this  Court  and  in  the  Court  below. 

I  ought  to  have  said  one  word  with  respect  to  the  jurisdiction 
in  cases  of  this  kind.  Their  Lordships  have  decided  this  case 
upon  its  merits^  because  it  appeared  to  them  that  it  would  be 
more  satisfactory  on  the  whole  so  to  do,  but  the  state  of  the  law 
must  be  taken  to  be  this.  A  Vice- Admiralty  Court  has  no 
more  than  the  ordinary  Admiralty  jurisdiction.  That  jurisdiction 
is  the  jurisdiction  which  was  possessed  by  Courts  of  Admiralty 
antecedent  to  the  passing  of  the  statute  which  enlarged  it.  What 
is  the  nature  of  that  jurisdiction  in  a  cause  of  this  description 
will  be  seen  from  the  judgments  of  Lord  Stowell  upon  that 
subject,  which  are  collected  together  in  Mr.  Pritchard's  Digest. 
It  would  be  a  dangerous  thing,  after  the  hearing  of  this  cause^ 
to  resort  to  a  Vice-Admiralty  Court  for  the  purpose  of  trying  the 
title  to  a  ship  in  a  case  of  this  description. 

Toller,  proctor  for  the  Appellants. 

Clarkson  for  the  Respondent. 

The  bill  of  costs  of  the  proctor  for  the  Appellants  having  been 
porrected  and  taxed  at  540/.  lis.  4^.,  the  Surrogate  decreed  a 
monition  against  Burrows  the  Respondent  to  pay  the  same,  with 
expenses  of  the  monition,  into  the  Registry,  within  six  days  after 
service.  The  monition  was  returned,  personally  served  on  the 
Respondent  at  Paris.  The  Respondent  did  not  obey  the  moni- 
tiou;  nor  give  any  appearance  to  it. 

On  a  subsequent  day  Hannen  moved  their  Lordships,  under 
the  provisions  of  7  &  8  Vict.  c.  69,  s.  12,  to  pronounce  the  Re- 
spondent to  be  contumacious  and  in  contempt,  and  to  cause 
process  of  sequestration  to  issue  under  the  seal  of  her  Majesty 
in  Ecclesiastical  and  Maritime  causes,  against  the  real  estate, 
goods,  chattels  and  effects  wheresoever  lying  of  the  Respondent, 
within  the  dominions  of  her  Majesty. 


Their  Lordships  granted  the  motion. 
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1859. 

Augutt  4. 


In  t|)e  ^i^  Court  of  Sfllmiralts. 

THE  MARTHA,  Gotz,  Master. 
Salvage — Misconduct  of  Salvors — Costs. 

Salvors  guilty  of  misconduct  in  resisting  the  employment  of  a  steamer,  held  to  have 

forfeited  thereby  all  claim  to  salvage  reward  ;  but,  under  the  circumstances, 

not  condemned  in  costs. 
Negotiation  by  the  owner  to  refer  a  claim  of  salvage  to  arbitration  is  no  conclusive 

admission  of  salvage  services  rendered,  or  negation  of  a  defence  on  the  ground 

of  the  salvors*  misconduct 

THIS  was  an  action  of  salvage,  brought  by  the  master  and 
crew  of  the  Dreadnought,  a  Ramsgate  lugger,  for  alleged 
services  rendered  to  the  Martha,  a  barque  belonging  to  Rostock, 
in  Mecklenburg  Scbwerin. 

On  the  5th  of  March,  1859,  about  4  p.m.,  the  Martha  got 
aground  on  the  north  sand  head  of  the  Goodwin  Sand  at  low 
water,  in  consequence  of  missing  stays;  and  after  an  ineffectual 
attempt  to  back  off,  hoisted  two  lights  as  a  signal  for  steam 
assistance.  The  crew  of  the  Dreadnought  observing  the  lights, 
and  also  some  rockets  which  were  sent  up  about  the  same  time 
from  the  Light-ship,  put  off  from  the  shore,  and  boarded  the 
vessel,  and  shortly  afterwards  engaged  further  hands  from  two 
other  Broadstairs  boats.  It  was  disputed  between  the  parties 
whether  the  master  of  the  barque  then  committed  his  vessel  to 
their  charge,  or  whether  the  boatmen  forced  their  services  upon 
him ;  they  proceeded,  however,  to  anchor  their  lugger,  and  make 
preparations  to  get  the  barque's  bower  anchor  into  her,  with  a 
view  to  lay  it  out  and  haul  the  barque  off  thereby,  and  were  so 
engaged,  when  a  Ramsgate  steamer  came  up.  The  evidence 
was  very  conflicting  as  to  what  then  ensued.  The  master  cer- 
tainly engaged  the  steamer,  and  the  steamer  finally  towed  the 
barque  off,  and  into  Ramsgate  harbour  before  ten  o'clock ;  but 
the  boatmen  alleged  that  in  various  ways  they  contributed  to 
getting  the  vessel  off  the  sand  in  safety.  On  the  other  side  it 
was  alleged  that  they  committed  great  misconduct  in  resisting 
the  crew  of  the  barque  availing  themselves  of  the  aid  of  the 
steamer;  that  they  attempted  to  cut  the  hawser;  that  they  made 
a  great  riot  and  confusion  on  deck ;  and  that  they  wrongfully 
let  go  the  barque's  anchor,  and  thereby  detained  the  vessel  on 
the  sand,— all  of  which  was  in  turn  denied.  The  boatmen,  in 
addition  to  their  direct  evidence,  also  relied  on  the  fact  that 
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Jugutt  ^ 


Jndgnieiit. 


after  the  vessel  was  arrested,  the  LoDdon  broker  of  the  barque 
had  called  on  the  agent  of  the  boatmen,  and  suggested  that  their 
salvage  services  should  be  referred  to  arbitration. 

Jenner,  Q.C.^  and  Spinkg,  for  the  salvors. 

Deane,  Q.C.,  and  Tristram^  for  the  owners. 

Dr.  Lushington  : — In  causes  of  salvage  the  Court  is  well 
accustomed  to  meet  with  statements  and  evidence  which  cannot 
altogether  be  reconciled;  such  contradictions  arise  sometimes  on 
matters  of  fact,  but  more  generally  on  matters  which  to  a  great 
degree  may  be  questions  of  opinion,  as  the  degree  of  danger,  or 
probability  of  total  loss.  In  such  cases  the  Court  arrives  at  the 
best  conclusion  it  can,  without  absolutely  discrediting  the  evi- 
dence on  either  side:  it  makes  deductions,  remembering  that 
interest,  partisanship,  and  similar  considerations,  often  lead  to 
exaggeration,  yet  it  may  be  not  to  wilful  falsehood  and  perjury. 
But  on  the  present  occasion  all  attempts  to  reconcile  the  evidence 
are  obviously  vain  :  facts  of  a  most  striking  description  are  un« 
equivocally  alleged,  and  as  distinctly  denied.  Either  the  state- 
ments are  wilfully  false,  or  the  denial. — [The  learned  Judge  then 
proceeded  to  examine  the  evidence  in  detail] 


mission  of  a 
salvage  claim. 


These  charges  of  misconduct  against  the  salvors  are  very 
serious,  and,  if  proved,  would  take  away  all  claim  to  salvage. 
They  are,  however,  as  might  be  expected,  denied,  and  it  is  fur- 
ther alleged  that  the  owners  could  not  believe  them  to  be  true, 
for  they  had  entered  into  negotiations  for  the  settlement  of  the 
Negotiation  by  salvage.     I  am  of  opinion  that  little  force  can  be  attributed  to 

the  owner  is  no    ,        '^^  ,     .  *  ,     .  ^  ,, 

conclusive  ad-   these  negotiations,  for  unless  all  the  parties  negotiating  are  tully 

apprised  of  all  the  circumstances  of  the  case,  which  may  often 
not  happen,  it  cannot  be  maintained  that  a  negotiation  is  an 
admission  of  the  services,  or  a  negative  of  a  defence  to  the 
claim. 

I  cannot  shut  my  eyes  to  the  great  change  which  has  taken 
place  with  regard  to  salvage  services  by  the  introduction  of 
steam  power.  In  almost  all  cases  of  distress,  the  services  of  a 
steamer  are  infinitely  more  efficient  than  those  of  boatmen. 
The  consequence  is  that  steamers  are  constantly  employed  in- 
stead of  boatmen  who  formerly  mainly  depended  on  their  salvage 
exertions  for  their  subsistence,  and  tliis  has  most  particularly 
been  the  case  in  the  neighbourhood  of  Deal.  We  cannot  be 
surprised  if,  under  such  circumstances,  the  boatmen  are  very 
reluctant  to  relinquish  their  prizes,  for  such  they  are  to  them,  to 
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the  agency  of  steamers.     Having  weighed  this  and  other  con-       1869. 

siderations,  and  all  the  evidence,  to  the  best  of  my  power,  I  have  '^ 

come  to  the  following  conclusions : — 1st.  That  the  conduct  of 

the  boatmen  in  going  off  to  the  assistance  of  this  vessel  was 

meritorious ;  that  they  were  called  upon  so  to  do  by  the  signals, 

whatever  was  really  intended  by  the  signals.    2ndly.  That  the 

charge  of  the  vessel  was  not  given  up  to  them.    3rdly.  That  the 

measures  they  intended  to  pursue  in  laying  out  an  anchor,  might 

have  been  judicious,  if  steam  assistance  had  not  arrived  before 

that  could  be  effected.      4thly.  That  when  steam  assistance 

arrived,  and  was  engaged  by  the  master,  it  was  their  duty  to 

have  desisted  from  the  work  they  were  attempting  to  do.     Sthly.  The  salvors 

That  they  were  guilty  of  miscondui^t  in  impeding  the  employ-  all  claim  to 

ment  of  the  steamer,  and  more  especially  in  creating^  a  riot  and  f^^vage  reward 

r  ^  ^  o  jjy  misconduct. 

disturbance,  and  that  they  have  forfeited  all  claim  to  salvage 

reward.     6thly.  That  considering   their  original   conduct    was 

laudable,  and  that  though  I  think  misconduct  has  been  proved, 

I  am  not  prepared  to  say  to  the  extent  alleged,  or  from  the  Under  the  cir- 

motive  attributed,  I  shall  not  condemn  the  salvors  in  costs.  costs  not  given. 

J)yhe,  proctor  for  the  salvors. 

Deacon  for  the  owners. 


THE  HELGOLAND. 

Bottomry  Bond — Concealment — Abandonment  of  Voyage — 
Laches — No  privity  between  Bondholder  and  Mortgagee — 
Jurisdiction — Effect  of  after-transactions  upon  the  Bond — 
Evidence. 

The  Court  has  jurisdiction  in  the  case  of  a  bottomry  bondi  given  by  a  British 
subject  on  the  occasion  of  his  purchasing  a  British  ship  abroad  and  raising 
money  for  her  outfit  to  return  home  and  a  new  voyage. 

A  bottomry  bond  originally  valid  is  not  affected  by  any  agreement  by  the  bond- 
holder for  the  purchase  of  the  ship. 

A  bottomry  bondholder  is  under  no  obligation  to  communicate  the  existence  of  the 
bond  to  the  mortgagees  of  the  ship,  and  is  nbt  affected  by  the  owner  conceal- 
ing it  from  the  mortgagees. 

A  bond  becomes  payable  upon  the  abandonaieDt  of  the  voyage  agreed  upon  in  the 
bond. 

A  mortgagee  cannot  set  up  as  a  defence  to  a  bond  the  laches  of  the  bondholder, 
unless  his  position  has  been  thereby  prejudiced. 

THIS  was  an  action  to  inforce  a  bottomry  bond,  dated  May     August  \\, 
24,  1868,  originally  given  to  Ernest  Etienne,  and  by  hioa 
in  January,  1869,  indorsed  to  the  plaintifi)  Joseph  Lumsdon. 
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1859.       The  defendant,  Charles  Wells,  mortgagee  of  the  vessel  under  a 
^^g^^^^'     deed  dated  July  11,  1868,  denied  the  validity  of  the  bond  for  the 
following  reasons : — 

1.  Defect  of  form. 

2.  Purchase  of  the  vessel  by  the  bondholder  and  others. 

3.  Assent  of  the  bondholder  to  a  change  of  voyage  from  that 

contemplated  by  the  bond. 

4.  Concealment  of  the  bond  from  the  mortgagee. 
6.  Laches  in  inforcing  the  bond. 

6.  Absence  of  necessity  for  bottomry. 

7.  No  consideration. 

The  plaintiff  took  issue  upon  these  averments,  and  alleged 
satisfaction  of  the  mortgage  of  defendant  by  payment  since 
the  institution  of  the  suit.  At  the  hearing  also  the  defendant 
questioned  the  jurisdiction  of  the  Court  The  facts  were  as 
follows : — 

Factiu  In  the  month  of  May,  1858,  the  Helgoland,  formerly  called 

the  Apollo,  was  lying  at  Hamburg :  Mr.  Zoder  was  her  owner ; 
and  Augustus  Collingridge  her  master.  The  latter  was  desirous  of 
purchasing  her ;  and  for  this  purpose  applied  to  Messrs.  Bremer 
and  Wells,  of  London,  to  make  advances  to  him.  They  agreed 
to  advance  him  400/.  on  the  security  of  bottomry,  with  maritime 
premium  thereon  of  200/.,  upon  the  understanding  that  they 
should  advance  any  further  sum  which  might  be  requisite  for  the 
barque  on  her  arrival  in  England,  and  that  on  her  arrival  the 
bond  should  be  given  up,  and  they  should  become  the  mort- 
gagees of  the  ship  to  the  extent  of  the  600/.,  and  further  ad- 
vances. Accordingly  on  May  10,  Messrs.  Bremer  and  Wells 
sent  over  to  Collingridge  a  letter  to  Messrs.  Sloman,  of  Ham- 
burg, but  he  refused  to  make  any  advance.  Whereupon,  on 
May  15,  Collingridge  protested,  and  on  the  21st  or  22nd  of 
May,  drew  a  bill  upon  Sack,  Bremer  Sc  Co.,  of  London,  and  got 
the  same  discounted  on  May  22nd,  by  a  Mr.  Pfeiffer,  a  banker 
at  Hamburg,  but  with  some  deductions.  He  only  received 
about  355/.  On  the  20th  of  May,  Collingridge,  according  to 
agreement,  executed  to  Messrs.  Bremer  and  Wells  a  bottomry 
bond  for  600/. ;  and  on  the  22nd  of  May,  procured  the  provisional 
Consular  certiBcate  that  he  was  entitled  to  be  registered  in  Great 
Britain  as  owner.  Collingridge,  however,  was,  according  to  his 
own  statement,  in  want  of  more  money  for  the  outfit  of  his  ship, 
and  procured  for  this  purpose  from  Ernest  Etienne  a  loan  of 
160/.,  paid  in  instalments  between  May  15  and  May  21,  upon 
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the  security  of  the  bottomry  bond^  now  put  in  suit.    The  bond        1859. 
was  in  the  following  terms : —  August  ii. 

*^  Know  all  men  by  these  presents,  that  I,  Augustus  Colling- 
ridge,  master  of  the  barque  Apollo,  now  in  the  Elbe,  and  char- 
tered by  way  of  the  east  coast  of  England  to  Ancona,  and  from 
thence  home  to  the  United  Kingdom  of  Great  Britain  and  Ireland, 
with  a  cargo  of  timber  for  the  use  of  her  Majesty's  dockyards,  am 
held,  and  firmly  bound  to  Mr.  Ernest  Etienne,  of  No.  51,  Rue 
Taitbout,  in  the  city  of  Paris,  in  the  empire  of  France,  in  the 
sum  of  160Z.  British  sterling,  or  to  such  person  as  by  his  indorse- 
ment to  be  made  on  these  presents  he  shall  order  and  appoint 
as  his  attorney  or  attorneys  to  receive  the  same,  together  with 
maritime  interest  at  the  rate  of  7  J  per  cent.,  for  moneys  advanced 
to  equip  and  fit  out  the  said  barque  Apollo,  and  enable  the  sliip 
to  proceed  upon  her  present  voyage,  which' the  aforesaid  Ernest 
Etienne  has  advanced  upon  the  risk  of  the  said  voyage. 

'*  Now,  the  conditions  of  the  before  within  obligation  are 
such,  that  if  the  said  vessel  do  and  shall  with  all  convenient 
speed,  proceed  to  Ancona,  and  home  to  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  one  of  her  Majesty's  dockyards, 
as  before  described — the  dangers  of  the  seas  and  navigation, 
risks  of  war  and  restraints  of  rulers,  excepted — and  if  the  before 
bounden  Augustus  CoUingridge,  his  heirs,  executors,  adminis- 
trators or  assigns,  within  thirty  days  next  after  the  safe  arrival 
of  the  said  vessel  in  a  dockyard  or  other  port  of  discharge  in  the 
United  Kingdom  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Ernest  Etienne,  his  orders,  appointees  or 
assigns,  the  sum  of  160Z.  British  sterling,  with  the  maritime 
interest  1\  per  cent.,  being  the  amount  advanced  for  enabling  the 
said  vessel  to  proceed  on  her  voyage  as  aforesaid,  or  if  in  the 
course  of  the  said  voyage  an  utter  loss  of  the  said  barque  Apollo 
shall  unavoidably  happen,  then  this  obligation  shall  be  void,  or 
else  shall  be  and  remain  in  full  force  and  virtue. 

''Given  under  my  hand  and  seal  this  24th  day  of  May,  1858, 
upon  the  bottom  of  the  said  ship  Apollo. 

"  Augustus  Collinoridoe,  Master.        (l.s.) 

"  Signed  in  the  presence  of  W.  Waddilove,  her 
Britannic  Majesty's  Vice-Consul  at  Hamburg. 

{Seal) 

"  Endorsed. 

"  Pay  Mr.  Joseph  Lumsdon,  of 

Sunderland,  or  order. 

"  Ern.  Etienne." 


494  HIGH  COURT  OF  ADMIRALTY, 

1859.  Ernest  Etienne  was  a  clerk  ia  the  house  of  Messrs.  Aubin  k 

— ^^— — '—  Co.,  of  Paris ;  and  apparently  about  the  same  time  that  he  lent 
the  money  on  bottomry,  he,  on  behalf  of  Aubin  k  Co.,  was  in 
treaty  with  Collingridge  for  the  purchase  of  the  vessel,  for  on 
the  25th  of  May  (the  day  after  the  date  of  the  bottomry  bond), 
an  agreement  for  the  purchase  was  executed,  and  it  contained  a 
recital  that  an  instalment  to  the  extent  of  16,000  francs  had 
been  already  paid  to  Collingridge.  This  agreement,  however, 
was  never  carried  into  effect. 

Collingridge  left  Hamburg  in  the  Helgoland  at  the  latter  end 
of  May,  and  proceeded  to  the  Tyne,  where  he  arrived  at  the 
beginning  of  June,  and  on  June  17  was  finally  registered  as 
owner.  On  the  11th  day  of  June,  1858,  Collingridge,  according 
to  his  agreement,  executed  to  Charles  Wells  a  mortgage  of  the 
ship  for  600/.,  and  covenanted  therein  that  he  had  power  to 
mortgage  free  from  incumbrances.  At  the  same  time  Wells 
delivered  up  the  former  bottomry  bond  for  the  same  sum. 
The.  vessel  did  not  go  to  Ancona,  as  had  been  agreed  verbally 
between  Collingridge,  and  Bremer  and  Wells,  and  also  between 
Collingridge  and  Etienne,  by  the  bottomry  bond ;  but  was  taken 
by  Collingridge  (whether  with  or  without  the  knowledge  of 
Etienne  was  disputed)  first  to  Cuzhaven  and  Cronstadt,  and 
back  to  Hull,  where  she  arrived  on  August  28,  1858;  and 
secondly,  from  Hull  to  Elsinore,  and  back  to  Hull,  where  she 
arrived  on  December  7,  1858.  In  January,  1859,  Wells  being 
unable  to  obtain  payment  for  his  advances,  advertised  the  ship 
for  sale,  under  his  power  as  mortgagee.  The  sale  was  fixed  for 
February  3,  1859,  but  on  the  very  morning  the  ship  was  arrested 
at  the  suit  of  Joseph  Lumsdon,  as  holder  of  the  bottomry  bond 
of  May  24,  1858.  It  was  to  inforce  this  bond  that  the  present 
action  was  brought  (a). 

(a)  Dates. 

1858.  May  10.    Letter  of  credit  from  Bremer  &  Wells  to  Sloman. 

21*.  I  ^^^>P^  ^^  instalments  of  160/.  from  Etienne. 

20.    Bottomry  bond  to  Bremer  &  Wells  for  600{.  executed. 
22.    BiU  for  400/.  on  Saok»  Bremer  &  Co.,  drawn  by  CoUingridge 
and  discounted. 

24.  Bottomry  bond  for  160/.  executed  to  Etienne. 

25.  Agreement  between  Etienne  and  Collii^pridge  for  purchase  of 

ship. 

June  lU  Mortgage  for  600/.  to  Wells. 

17.  Collingridge  entered  as  owner  on  British  register. 

Aug.  28.  Arrival  of  vessel  at  Hull  from  Cronstadt. 
Dec.    7.  Ditto  from  Elsinore. 

1859.  Jan.  10.  Indorsement  to  plaintiff  of  bond  for  160/. 
Feb.    2.  Vessel  arrested  by  plaintiff. 
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AddamM,  Q.C.|  and  Twm,  Q.C.,  for  Uie  bondholder.  1869- 

August  11. 


Deane,  Q.C.^  and  Wambey^  for  the  mortgagee. 

Dr.  Lushingtom  : — ^Tbere  are  two  questions  before  the  Judgment. 
Court:  one,  the  question  as  to  how  far  the  transaction  of  the  Two  questions: 
bottomry  bond  was  a  bondfde  transaction,  which  can  only  be  2e  either  oHaw! 
answered  after  an  examination  of  all  the  facts  of  the  case ;  the 
other  involving  a  point  of  law,  viz.,  whether  this  Court  has  juris- 
diction in  the  case  of  such  a  bottomry  bond  as  the  one  now  put 
in  suit  To  take  the  latter  question  first.  Arffumenti  gratiA^  I 
shall  assume  the  following  to  be  a  correct  statement  of  the  facts : 
That  Collingridge  was  the  purchaser  of  this  vessel  at  Hamburg, 
and  was  also  the  master  thereof;  that  at  the  date  of  the  purchase 
he  was  a  British  subject  (he  is  described  of  Queen  Street,  West- 
minster) ;  that  he  was  in  want  of  funds  in  order  to  enable  the 
vessel  to  leave  Hamburg  to  proceed  to  England,  thence  upon 
a  voyage  to  Ancona,  and  thence  home  to  England.  I  will  further 
take  it  for  granted,  that  the  160/.  was  bon&  Jide  advanced  by 
Ernest  Etienne,  and  duly  expended  for  the  purpose  expressed, 
and  that  the  bottomry  bond  was  duly  executed. 

Upon  this  state  of  circumstances  arises  a  question  of  great  The  Court  hat 
importance,  which  I  believe  has  never  yet  been  directly  decided  {he^To?a" 
in  the  Court  of  Admiralty.    The  question  is,  whether  a  person  bottomry  bond 
can  in  this  Court  sue  upon  a  bottomry  bond  given  by  a  British  BH^h  ^subject 
subject  on  the  occasion  of  his  purchasing  a  British  ship  abroad  ^^  the  occasion 
and  raising  money  for  her  outfit.     I  think  that  the  authorities  \na  a  British 
show  that  if  the  owner  of  a  British  ship  in  England  were  to  ■^»p»'>">««^*">d 

*  ®  raising  money 

raise  money  upon  a  bottomry  bond  for  any  voyage  whatever,  for  her  outfit 
the  bondholder  could  not  sue  in  the  Admiralty  Court.     The  I'^nrmake^IT"* 
present  case,  however,  is  materially  different.      It  is  a  case  newvoyagc. 
of  borrowing  money  in  a   foreign  country  by  a  British   pur- 
chaser for  the  purpose  of  bringing  home  the  vessel,  and  under- 
taking a  new  voyage :  in  such  a  case  there  is  a  necessity  for 
borrowing  money  on  bottomry.    There  is  maritime  risk  and 
maritime  premium,  and  I  am  not  aware  of  any  reason  why  the 
Court  should  not  entertain  jurisdiction.     I  cannot  perceive  any 
real  distinction  between  a  bottomry  bond,  such  as  ordinarily 
falls  under  the  jurisdiction  of  this  Court,  and  a  bottomry  bond 
given  under  the  circumstances  I  have  assumed. 

I  am  at  a  loss  to  understand  why  such  a  branch  of  commerce 
should  be  interdicted  to  a  British  merchant,  or  why  the  owner  of 
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August  11. 
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such  a  ship  should  be  interdicted  from  so  raising  money ;  and 
I  cannot  bold  it  consistent  with  justice  that  the  foreigner  who 
advances  his  money  upon  such  a  bottomry  bond,  should  be 
deprived  of  all  efficient  remedy  to  recover  what  is  due  to  him. 
For  these  considerations  I  should  be  exceedingly  reluctant,  unless 
compelled  by  authority,  to  refuse  the  aid  of  this  jurisdiction  to  a 
suitor  so  circumstanced.  I  refrain  from  making  observation 
upon  the  cases  cited,  for  I  think  that  they  leave  this  point  wholly 
unsettled. 


The  question  of  I  ought  to  obscrve  that  this  question  which  I  have  been  dis- 
shoufdTave  cussing  is  a  question  of  jurisdiction,  which  ought  to  have  been 
been  raised  by  raised  by  an  appearance  under  protest  This  step  was  not 
undCT^proteBtr   taken.     It  may  be  doubtful  whether  a  party  omitting  to  take  the 

objection  in  the  first  instance  can  be  permitted  to  raise  it  after- 
wards :  but,  however  that  may  be,  I  do  not  think  myself  justified 
in  passing  over  the  question  in  silence,  when  it  has  now  occurred, 
as  I  believe,  for  the  first  time. 


Ist  Objection: 
defect  of  form 
of  the  bond. 


Having  thus  expressed  the  inclination  of  my  opinion  upon  the 
point  of  law,  I  shall  now  proceed  to  examine  these  obscure  and 
complicated  transactions,  and  ascertain  to  the  best  of  my  ability 
whether,  assuming  the  law  to  be  in  favour  of  such  a  bottomry 
bondholder  as  I  have  described,  the  plaintiff  is  intitled  to  the 
benefit  of  such  law  in  the  present  instance. 

The  defendants  have  raised  various  objections  to  the  bond. 
Their  first  objection  is  as  to  the  form  of  the  bond. 

I  think  that  there  is  nothing  in  the  form  of  the  bond  objec- 
tionable. It  is  to  be  remarked,  however,  that  the  execution  is 
proved  by  no  other  evidence  than  the  seal,  and  is  expressed  to 
have  been  made  not  before  a  notary,  as  is  most  usual  at  Ham- 
burg, but  before  the  British  Vice-Consul,  and  is  proved  by  no 
other  evidence  but  the  seal.  But  the  execution  is  not  denied, 
and  no  objection  is  raised  on  the  latter  account.  It  is  also  some- 
what singular  that  the  interest  should  be  7i  per  cent,  on  this 
bond,  under  which  the  risk  was  for  the  whole  voyage  to  Ancona 
and  back  to  Great  Britain ;  whereas  the  bond  to  Bremer  and 
Wells  carried  an  interest  of  50  per  cent,  on  a  risk  from  Hamburg 
to  Hull. 


2nd  Objection:  The  next  objection  is,  that  CoUingridge,  in  May,  1858,  in 
veswl^by  thc^^  Conjunction  with  Etienne  and  others,  forming  a  company  in 
bondholder       Paris,  purchased  this  vessel  and  became  the  real  owners. 


and  othen. 
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The  evidence  in  support  of  this  consists  of  a  Memorandum  1869. 
of  Agreement,  dated  May  26,  1858  (one  day  after  the  date  of  — !^?!f — '— 
the  bottomry  bond,  and  several  days,  according  to  the  evidence 
and  the  receipt  after  the  payment  of  the  160/.),  and  which,  so 
far  as  is  material,  was  as  follows : — "  Augustus  Collingridge, 
captain  and  sole  owner  of  Apollo,  now  about  proceeding  to 
Newcastle-upOn-Tyne  under  provisional  certificate  of  registry, 
agrees  to  sell  to  Mr.  Pierre  Aubin,  and  the  said  Mr.  P.  Aubin, 
by  his  agent  Ernest  Etienne,  agrees  to  buy  the  said  ship  for  the 
sum  of  48,000  francs  cash,  delivery  to  be  made  of  the  said  ship 
to  Mr.  P.  Aubin,  in  the  United  Kingdom,  within  thirty  days  of 
the  safe  arrival  from  the  present  intended  voyage  to  Newcastle 
and  the  Mediterranean  home  to  United  Kingdom.  Captain 
Collingridge  acknowledges  to  have  received  from  the  purchaser 
Mr.  P.  Aubin,  by  his  agent  Ernest  Etienne,  the  sum  of  16,500 
francs,  which,  in  case  of  non-fulfilment  of  this  contract  by  the 
said  Mr.  P.  Aubin,  is  to  be  forfeited  to  his  entire  use  and  profit 
as  liquidated  damages,  ih  consideration  of  his  having  paid  a  sum 
of  money  fixed  as  a  sufficient  premium  of  insurance  to  cover  a 
policy  or  policies  upon  the  above  intended  voyage." 

There  is  further  evidence,  some  letters  annexed  by  Messrs. 
Bremer  and  Wells  in  their  act  on  petition,  which  show  that  in 
May,  1858,  certain  agreements  were  entered  into  between  Col- 
lingridge and  Etienne,  the  clerk  of  Messrs.  Aubin  &  Co.,  but 
what  they  were,  unless  they  affected  the  ownership  of  this  vessel 
or  the  bottomry  bond,  I  have  no  concern.  I  am  unable,  either 
from  this  correspondence  or  the  other  documents  produced,  to 
come  to  the  conclusion  that  any  French  company  became  the 
owners  of  this  vessel, — ^legal  owners  they  certainly  were  not. 
Collingridge  was  then  provisionally  registered  as  owner.  Messrs. 
Aubin  &  Co.  seem  to  h£Pve  exercised  no  act  of  ownership ;  the 
only  insurances  made  by  them  were  to  cover  this  sum  of  16,000 
francs,  and  by  Etienne  to  cover  his  160/.  Etienne  appears  to 
have  been  only  clerk  to  Messrs.  Aubin  k  Co. 

Finally,   the   bottomry  bond,  if  originally  valid,  would   not  A  bottomry 
be    affected  by   any    agreement  by  the   bondholder  .  for    the  ^^,"3  S*"^^ 
purchase  of   the  ship.     Moreover,  I  think  I  am  justified  in  affected  by 
concluding,  that  through  the  year  1858  the  vessel  remained  the  by^thrbond- 
property  of  Collingridge,  subject  to  the  mortgage.     As  to  what  ^^^^T^  ^^^  f*^ 
occurred  in  1859  the  Court  has  very  imperfect  information.     In  ship, 
some  way   or  other  disputes  arose  between  Collingridge  and 
Messrs.  Bremer  and  Wells.     I  have  not  the  smallest  means  of 
forming  an  opinion  who  was  right  or  who  was  wrong ;  and  for- 
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1869.  tunately  this  case,  as  to  bottomry^  can  be  decided  without  (he 
^''^*** — 1-  solution  of  that  question.  Collingridge  alleges  that  Bremer  and 
Weils  were  paid  off,  since  the  institution  of  the  suit,  by  the 
receipt  of  two  bills  of  exchange  for  400Z.  each :  it  does  not,  how- 
ever,  appear  that  these  bills  were  paid.  This  can  be  of  no  im- 
portance to  the  present  investigation,  as  it  is  distinctly  admitted 
that  Bremer  and  Wells,  as  mor^agees,  have  a  persona  standi. 

The  next  objection  is,  that  Etienne  assented  to  the  ship  going, 
not  the  voyage  from  the  Tyne  to  Ancona,  as  contemplated  in  the 
bottomry  bond,  but  from  tike  Tyne  to  Cronstadt. 

8rd  Objection :  There  is  no  proof  that  Etienne  knew  of  that  change  before  it 
bondhoidtf  to  ^^  taken  place,  or  that  he  had  any  means,  if  he  had  the  know- 
a  change  of  ledge,  of  preventing  such  change.  On  the  contrary,  it  appears 
ihatcon-"*"  ^^^f  upon  receiving  the  information  of  the  change,  he  took 
^K™t^"*S^  *^y     the  best  step  in  his  power  for  the  protection  of  his  own  interest; 

having  insured  that  interest  upon  the  original  voyage,  he  changed 
that  insurance  to  cover  the  new  destination.  In  my  opinion  the 
bond  cannot  be  invalidated  upon  this  account 

The  next  objection  is,  that  the  bottomry  bond  was  fraudulently 
concealed  from  the  defendants. 

4th  Objection :  Was  the  execution  of  the  bottomry  bond  concealed  ?  and,  if  so, 
the"bondft^m  ^^  ^^  Concealment  fraudulent,  or  what  is  the  effect  to  be 
the  mortgagee,  attributed  to  such  concealment?   As  to  the  fieu^t  of  concealment, 

the  only  evidence  I  have  comes  from  Bremer.    He  is  asked, 
**  Were  you  aware  of  the  existence  of  that  bottomry  bond  before 
the  vessel  was  arrested  at  the  instance  of  the  holder  ?"   The  an^- 
swer  is,  '^  I  was  repeatedly  assured  by  Captain  Collingridge  that 
mine  was  the  only  incumbrance  on  the  ship^'*     In  this,  which  I 
must  call  a  most  unsatisfactory  state,  the  matter  was  left     It  is 
obvious  that  Bremer  might  have  heard  of  the  bottomry  bond  from 
another  quarter  than  that  of  Collingridge.    I  believe  be  had  not; 
but  this  ought  not  to  have  been  left  to  inference.    But  admitting 
the  fact,  that  the  existence  of  this  bottomry  bond  was  not  dis- 
closed to  Bremer  and  Wells,  I  do  not  perceive  how  that  circum- 
stance can  affect  the  holder  of  the  bond,*  though  blame  might 
The  bottomry    attach  therefrom  to  Collingridge.  Bremer  and  Wells  were  not  the 
bondholder  is     owners,  but  the  mortgagees.  I  know  of  no  obligation  upon  Etienne 
gation  to  com-   to  make  the  disclosure,  nor  can  I  presume  that  he  knew  that  the 
rx*i«^ce  %^     interest  of  the  mortgagees  was  affected  by  his  bond.     The  cove- 
the  bond  to  the  nant  in  the  mortgage  of  June  11,  that  the  ship  was  free  from 
^elhi^^toid     incumbrances,  is  plainly  contrary  to  the  facts.     But  what  is  the 
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inference  to  be  drawn  from  this  ?  If  Collingridge,  in  making  that       1859. 
covenant,  was  cognizant  of  the  effect  of  it,  and  if  he  had  really "I^**  il— 


executed  the  bottomry  bond  of  May  24,  1 858,  then,  towards  i«  not  affected 

Bremer  and  Wells,  he  was  guilty  of  unfair  dealing.     But  how  concealing  it 

could  this  affect  Etienne,  the  bottomry  bondholder  ?  If  the  making  ^'®™  ***«"• 

of  the  bond  was  originally  a  bond  fide  transaction,  Etienne  could 

not  be  prejudiced  by  any  such  act  done  afterwards  by  Colling- 

ridge.    There  is,  however,  another  view  of  the  case  in  which  the 

matter  I  have  noticed  may  be  of  importance,  I  mean  as  affecting 

the  credit  otherwise  due  to  Collingridge,  for  upon   his  credit 

much  may  depend.    This,  however,  is  a  head  I  must  separately 

discuss  hereafter. 

The  defendants  next  impute  to  the  plaintiff  laches  and  delay 
in  inforcing  the  bond. 

This  action  was  not  commenced  till  the  2nd  of  February,  1859,  5th  Objection: 
the  day  before  the  vessel  was  about  to  be  sold.    Now  when  was  forci'ngThe"' 
the  bond  due?  and  why  was  it  not  inforced  before  ?  I  apprehend  ^^nd. 
that  if  the  consent  of  the  lender  was  not  obtained,  the  bond  be-  '^^^  ^V^^  ^®" 

•    ^  ^  '  ^     ^  came  due  on 

came  due  after  that  the  vessel  had  arrived  in  Great  Britain  from  the  abandon- 
Hamburg,  and  the  intended  voyage  to  Ancona  was  abandoned ;  Voyage, 
for  the  borrower  could  have  no  right  as  against  the  lender  to 
change  the  voyage.  The  vessel  went  to  Cronstadt  and  returned. 
She  went  a  second  voyage  and  came  back  to  Hull  in  December, 
1858.  Still  nothing  was  done  by  Mr.  Etienne  by  way  of  obtaining 
payment.  He  indorsed  the  bond  in  January,  1859,  to  J.  Lums- 
don,  the  plaintiff.  I  must  now  look  to  the  evidence  to  find 
some  explanation  of  that  which  appears  somewhat  extra* 
ordinary.  Mr.  Etienne  has  been  examined,  and  of  course  had 
the  power  of  explaining  his  own  conduct.  Mr.  Etienne  has 
sworn  that,  five  or  six  weeks  after  the  ship  had  left  Hamburg, 
he  was  informed,  by  letter  from  Collingridge,  of  the  change  of 
voyage;  that  he  had  not  previously  sanctioned  such  change; 
that  the  money  advanced  was  his  own ;  that  he  first  insured  the 
bond  on  the  voyage  <o  Ancona,  and  then  changed  the  insurance 
to  the  voyage  to  Cronstadt.  Mr.  Etienne  was  examined  as  a 
witness  to  support  the  validity  of  the  bond ;  but,  nevertheless, 
not  a  question  is  asked  him  to  account  for  the  extraordinary  lapse 
of  time  before  any  attempt  was  made  to  recover  the  monies  due 
upon  the  bond, — not  a  word  of  explanation  is  offered  as  to  the 
second  voyage.  This  delay,  quite  unexplained  as  it  has  been 
when  there  was  opportunity  for  explanation,  certainly  raises  a  Laches  of  the 
suspicion  against  the  whole  transaction;  and  had  the  vessel  bottomry  bond- 
changed  hands  in  the  meantime  this  objection  would  have  had  be  set  up  '^"^ 
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1859.        still  greater  weight.     But  this  delay  does  not  appear  to  me  to 
August  u.     jjj^^g  j^gjj  prejudicial  to  the  interests  of  the  mortgagees,  and  the 
by  the  mort-     owner  of  the  vessel  does  not  complain.     I  do  not  think  that  I 
fhfmortgagee's  ^™  justified  in  holding  that  the  bond  was  thereby  vitiated. 

original  posi- 

therebypreju-  I  now  have  to  consider  whether  this  bond  is  accompanied  with 
diced.  i-ijg  essential  requisites  for  the  validity  of  any  bottomry  bond, 

viz.,  the  necessity  for  the  advance  and  the   payment  of  the 

money. 

6th  Objection:  The  affirmative  evidence  as  to  the  necessity  comes  from 
necesshy^for  Collingridge,  and  to  a  certain  extent  he  is  supported  by  facts, 
bottomry.  which  I  think  cannot  be  doubted.     1st  Early  in  May,  1858,  he 

had  no  means  of  purchasing  the  ship,  and  was  under  the  neces- 
sity of  resorting  to  Bremer  and  Wells  for  an  advance  for  this 
purpose.  2nd.  The  sum  calculated  to  enable  him  to  come  away 
on  the  6th  of  May,  or  soon  after,  was  400/.  From  Bremer  and 
Wells  he  did  not  get  any  money  for  some  time,  not  till  May  22, 
and  then  he  got  not  400/.,  but  355/.  He  was  detained,  as  he 
says,  nineteen  days,  and  I  think  he  is  generally  as  to  this  matter 
corroborated  by  the  protest.  Furthermore,  additional  expenses 
must  have  been  incurred  in  this  interval  of  delay,  and  160/. 
alleged  to  be  borrowed  from  Etienne  is  not  a  large  sum,  not 
more  than  might  be  wanted,  or  Etienne  able  to  advance.  Is 
there  any  evidence  to  prove  that  Collingridge  had  funds  at  the 
date  when  the  bottomry  bond  was  given  to  Etienne?  The 
bond  was  dated  May  24,  and  the  160/.,  according  to  the  evi- 
dence and  receipts,  had  been  advanced  shortly  before.  I  can 
discover  only  one  document  which  tends  to  show  he  had  the 
possession  of  any  funds  whatever.  That  document  is  the  agree* 
ment  above  set  out,  dated  May  25,  1858,  with  Etienne,  on  behalf 
of  Aubin  &  Co.,  for  the  sale  of  the  vessel,  and  wherein  Colling- 
ridge acknowledges  to  have  received  16,500  francs. 

Now  confining  my  attention  for  the  present  to  this  agreement, 
my  first  observation  is,  that  not  one  word  about  the  payment  of 
these  16,500  francs  is  to  be  found  in  the  examination  or  cross- 
examination  of  Collingridge,  or  Etienne.  The  Court  is  thereby 
placed  in  considerable  difficulty.  1st.  I  have  to  determine  whe- 
ther this  document  alone  is  complete  evidence  of  payment.  2nd. 
If  it  is  such  evidence,  what  is  the  effect  of  the  payment  ?  Nei- 
ther of  these  questions  admits  of  a  very  satisfactory  solution. 
As  to  1st.  I  apprehend  that  I  may  presume  from  this  document 
that  the  16,500  francs  were  paid.  The  presumption  however  may 
be  rebutted,  for  the  consideration  is  not  always  paid  at  the  time 
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of  the  execution  of  such  agreement.  Here,  however,  there  ig  no  1859. 
evidence  to  rebut,  though  both  Collingridge  and  Etienne  might  ^«y«*<^^« 
have  been  cross-examined  to  the  facts.  As  to  the  2nd.  As- 
suming that  the  document  shows  that  Collingridge  had  16,500 
francs  on  May  25,  how  does  this  circumstance  affect  the  loan  on 
bottomry  completed  on  May  24  ?  It  appears  to  me  that  this 
fact  alone  does  not  disprove  the  necessity  of  prior  advances  for 
the  use  of  the  ship,  nor  vitiate  the  bottomry  bond.  I  think  it  is 
sufficiently  proved  that  Collingridge,  shortly  prior  to  this  agree- 
ment of  May  25,  did  want  funds  for  the  use  of  the  ship,  and  for 
the  present  I  must  assume  that  these  funds,  to  the  extent  of 
160/.,  were  actually  advanced  by  Etienne  some  days  prior  to  the 
agreement  of  May  25.  By  agreeing  to  sell  the  ship  Collingridge 
might  put  himself  in  possession  of  funds  which  he  could  not 
before  command. 

Lastly,  was  the  alleged  loan  of  160/.  actually  advanced  ?  The  7th  Objection: 
affirmative  evidence  is  the  bottomry  bond,  and  the  oaths  of  gidcrationu"" 
Collingridge  and  Etienne:  also,  which  is  very  important,  the 
receipts:  there  are  four  of  them;  two  dated  May  15  (one  given 
by  a  house  of  trade  on  account  of  this  barque),  a  third  dated 
May  21,  and  the  fourth  is  without  date;  these  are  swQm  to  be 
genuine  instruments,  and  I  see  no  reason  to  doubt  it.  What  is 
there  to  oppose  this  evidence  ?  The  mortgagees  offer  the  letter 
of  Collingridge  to  Lumsdon,  written  after  the  institution  of  the 
suit^  and  which,  so  far  as  is  material,  is  as  follows : — 

Sir, 

I  HEAR  that  representing  Mr.  Etienne,  clerk  to  Mr.  P. 
Aubin,  of  Paris,  you  have  arrested  the  Helgoland,  which  has 
been  bailed  by  Messrs.  Bremer  and  Wells,  of  Hull.  The  docu- 
ment on  which  you  have  arrested  the  ship  is  overridden  by  sub- 
sequent documents  under  Mr.  Etienne*s  own  handwriting.  The 
fact  is,  Mr.  Aubin  is  my  debtor  for  very  considerable  sums,  for 
which  Mr.  Etienne  is  also  jointly  liable.  I  write  this  as  a  matter 
of  courtesy,  and  I  recommend  you,  before  you  incur  expenses, 
to  ascertain  whether  the  document  in  question  is  not  absolutely  « 
void,  under  every  condition  which  can  void  such  a  document 
I  do  not  suppose  Mr.  Aubin  has  told  you  that  Mr.  Etienne 
purchased  the  ship  subsequent  to  the  bond,  as  you  call  it  by 
deed  under  seal,  and  has  failed  conjointly  with  Mr.  Aubin,  to  com- 
plete the  purchase. 

Yours  respectfully, 

Lumsdon,  Esq.,  A.  Collingridgb. 

Sunderland. 

s.  MM 
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1859.  Is  this  letter  adequate  evidence  to  prove  the  truth  of  the  state- 

Jugfut  11.  njgnts  therein  contained  ?  What  is  it  ?  A  letter  written  post 
litem  motam  by  the  alleged  borrower,  offered  as  evidence  against 
the  lender  or  his  indorsee  :  such  letter  being  no  part  of  the  res 
gestcB,  a  written  declaration  not  on  oath.  I  apprehend  that  such 
letter  is  no  evidence  to  prove  the  truth  of  the  contents  of  such 
letter.  So  with  respect  to  all  the  declarations  or  conversations 
between  Collingridge  and  Messrs.  Bremer  and  Wells,  the  same 
rule  applies.  It  must  be  recollected  that  Collingridge,  when 
examined,  has  never  been  asked  as  to  the  truth  either  of  the 
contents  of  this  letter  or  of  their  conversations.  There  is  not  an 
'  atom  of  sworn  evidence.     Then  for  what  purpose  are  the  letters 

and  declarations  evidence  ?  To  discredit  Collingridge,  because 
he  may  have  given  different  accounts  of  the  same  transaction. 
Assume  that  his  credit  is  thereby  affected,  say  it  is  utterly  swept 
away — what  then  ?  There  still  remains  the  evidence  of  the  bond 
itself,  of  Etienne,  of  the  receipts,  and  other  admitted  fincts. 
Upon  this  evidence,  whatever  may  be  the  real  truth  of  the  trans- 
action, I  can  come  to  no  other  conclusion  than  that  the  money 
was  advanced,  and  that  Collingridge  required  it  for  the  wants  of 
the  ship.  However,  I  cannot  leave  this  point  without  adverting 
to  a  letter  which  has  been  much  commented  upon,  as  written 
with  the  fraudulent  purpose  of  giving  a  colour  of  bona  fides  to 
the  previous  transactions.    That  letter  is  as  follows : — 

Gluckstadt,  May  26,  1858. 
Mr.  Collingridge,  Captain  of  the  ship  Apollo. 

In  advancing  the  sum  of  160^  British  sterling,  for  which 
you  have  remitted  me  a  bottomry  bond  on  the  ship  Apollo,  pay- 
able thirty  days  after  arrival  in  the  United  Kingdom,  on  her 
return  from  Ancona,  I  declare  that  I  had  been  informed  of  the 
advance  of  400Z.  made  to  you  by  Messrs.  Bfemer  and  Wells,  and 
of  the  conditions  of  reimbursement. 

Receive,  Sir,  my  sincere  salutations, 

Ernest  Etisnnb. 

I  am  unable  to  perceive  any  improbability  in  such  a  letter 
being  written.  I  think  that  a  communication  of  the  fact  of  the 
previous  loan  by  Bremer  and  Wells,  was  due  to  Etienne,  that 
he  might  understand  the  nature  of  the  security  on  which  he  was 
about  to  advance  his  money ;  and  I  also  think  that  it  was  a 
proper  and  wise  precaution  on  the  part  of  Collingridge  to  take 
an  acknowledgment  that  such  a  communication  had  been  made. 
Nor  am  I  able  to  find  out  any  fraudulent  purpose  this  letter  was 
calculated  to  answer.     I  do  not  apprehend  that  either  of  the 
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parties  was  conversant  with  the  law  as  to  bottomry  bonds,  or        1859. 
with  the  doctrine  that  the  last  executed  bond  has  priority  over     -^fg«"<  ^^' 
an  earlier  one.     Nor  am  I  clear  how  far  that  law  would  have 
been  applicable  in  the  present  case.     Were  I  to  indulge  in  con- 
jecture^ I  should  be  inclined  to  surmise  that  the  parties  believed 
that  the  last  bond  was  not  entitled  to  preferential  payment. 

That  there  is  room  for  suspicion  in  this  case  cannot  be  reason- 
ably doubted,  especially  with  regard  to  the  conduct  of  Captain 
Collingridge,  but  I  have  no  right  to  impute  any  blame  which 
may  attach  to  him,  to  Etienne.  In  the  absence  of  clear  evidence 
tending  to  that  end,  it  would  be  gross  injustice  so  to  do.  Having 
carefully  considered  the  whole  circumstances  of  this  case,  I  have 
come  to  the  conclusion  that  the  bottomry  bond  was  originally 
valid,  the  money  having  been  bond  fide  advanced  in  a  case  of 
necessity;  and  I  further  think  it  was  not  invalidated  by  any 
assent  having  been  given  by  Etienne  to  the  ch&nge  of  the  voyage 
originally  intended,  or  by  the  bond  having  been  concealed,  or  by 
the  delay  in  enforcing  it  I  pronounce  for  the  bond.  I  con-  Bond  pro- 
sider  it  to  be  my  duty  to  do  so  upon  the  evidence  produced,  for  '*°""*^  ^"^^ 
that  alone  must  be  my  guide.  I  only  regret  to  think  that  so 
many  circumstances  of  importance  with  regard  to  this  transaction 
have  been  left  in  doubt  and  obscurity. 

Clarkson,  proctor  for  the  bondholder. 

Roihen/j  proctor  for  the  mortgagee. 
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August  11. 


CARGO  EX  SULTAN,  John  Berry,  Master. 

Respondentia  —  Jurisdiction  —  Maritime  Risk —  Bond  good  in 

Part  only — Apportionment  of  Bond, 

The  Court  of  Admiralty  baa  jurisdiction  over  bonds  of  respondentia,  as  over 

bottomry  bonds. 
Where  a  vessel  carrying  cargo  is  stranded  on  a  foreign  coast  and  unable  to  proceed, 
and  communication  with  the  owners  of  the  cargo  would  be  attended  with 
great  delay  and  difficulty,  the  master  of  the  ship,  in  order  to  tranship  and  tend 
on,  may,  on  his  own  authority,  give  a  respondentia  bond  to  release  the  cargo 
lying  under  arrest  for  salvage. 
A  bond,  covering  in  part  property  not  exposed  to  maritime  risl^  is  bad  as  to  that 

part,  but  may  be  valid  as  to  the  residue. 
Where  a  part  only  of  goods  hypothecated  by  a  respondentia  bond  reaches  ita 
destination,  such  part  is  only  liable  to  pay  a  proportional  part  of  the  money 
secured  by  the  bond,  namely,  according  to  the  proportion  that  the  value  of  the 
goods  brought  to  their  destination  bears  to  the  total  value  of  the  property  on 
which  the  bond  was  given. 
The  American  ship  Sultan,  carrying  cargo  from  New  York,  consigned  to  varioua 
owners  in  Liverpool,  was  stranded  off  Key  West,  in  Florida,  and  became  un- 
able to  proceed  on  her  voyage.    The  cargo  was  salved,  and  arrested  in  a  suit 
by  the  salvors.    The  master  resolved  on  his  own  authority  to  tranship,  and,  to 
release  the  cargo,  borrowed  money  to  pay  the  salvage  award,  upon  agreement 
to  grive  a  respondentia  bond  on  the  whole  cargo  saved  for  the  voyage  home. 
A  great  portion  of  the  cargo  was  then  shipped  on  board  a  second  vessel,  which 
vessel  whilst  loading  caught  fire,  and  thereby  a  large  part  of  the  cargo  was 
consumed  and  fresh  salvage  expenses  incurred.    A  second  salvage  suit  was 
brought,  and  the  goods  salved  were  sold  and  the  proceeds  paid  into  Court. 
The  rest  of  the  Sultan's  cargo  was  then  shipped  on  board  a  third  vessel  and 
brought  safely  to  Liverpool.     Before  sailing  the  master  of  the  Sultan  gave  a 
bottomry  bond  for  the  whole  amount  of  the  original  agreement,  professing  also 
to  bind  thereby  the  goods  or  the  proceeds  lying  in  possession  of  the  Court 
The  Court  afterwards  ordered  the  proceeds  should,  on  a  day  certain,  be  paid  out 
to  the  bondholcfer,  unless  the  owners  of  the  cargo  produced  evidence  that  the 
bond  had  been  fully  satisfied  in  England.     Upon  an  action  brought  upon  the 
bond  in  the  Admiralty  Court  in  England,  against  the  cargo  brought  to  this 
country,  for  the  full  amount : — Held, 

1.  That  the  Court  had  jurisdiction  over  the  bond. 

2.  That  in  the  circumstances  the  master  was   intitled  to  make  the  agreement  for 

the  bond  without  communicating  with  the  owners  of  the  cargo. 

3.  That  the  bond  was  not  wholly  vitiated  because  professing  to  bind  the  cargo 

which  was  lying  in  the  possession  of  the  Court,  and  therefore  not  exposed  to 
maritime  risk. 

4.  That  the  owners  of  the  carofo  brought  to  England  should  pay  a  proportional  part 

of  the  bond  only,  namely,  according  to  the  proportion  the  value  of  their  pro- 
perty bore  to  the  total  value  of  the  cargo  upon  which  the  bond  was  agreed  to 
be  given ;  although  thereby  the  bondholder  would  be  a  loser,  even  if  the 
whole  of  the  proceeds  lying  in  the  Court  of  Florida  were  paid  over  to  him. 

EESPONDENTIA.     In  April,  1858,  the  Sultan,  an  Ameri- 
can ship,  sailed  from  New  Orleans  with  a  cargo,  chiefly 
of  cotton.     On  the  9th  of  May  she  was  stranded  on  the  Florida 
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reef,  and  sustained  great  damage;  was  assisted  by  salvors  and  1859. 
taken  to  Key  West.  A  cause  of  salvage  was  promoted  in  the  ^»gM*<ll. 
District  Court  of  Flerida,  and  the  Court  decreed  the  sum  of 
18,000  dollars  as  salvage  on  the  ship  and  cargo,  together  with 
expenses.  The  total  amount  attaching  on  the  cargo  was  28,648 
dollars.  The  cargo  having  been  landed,  a  small  portion  was  found 
to  be  damaged,  and  was  sold  by  order  of  the  Court.  The  master 
of  the  Sultan  was  of  opinion  that  it  would  be  for  the  benefit  of 
the  owners  of  the  cargo  to  tranship  the  residue  and  forward  it 
to  Liverpool.  He  thereupon  agreed  with  Preston  A.  Ames,  of 
Boston,  to  advance  the  money  to  defray  the  salvage,  so  as  to 
enable  him  to  tranship  the  cargo  and  forward  it  to  its  destina- 
tion, Ames  stipulating  that  his  advance  should  be  secured  by 
respondentia  on  the  whole  cargo.  The  money  was  so  advanced, 
and  on  the  25th  of  June  paid  to  the  marshal  of  the  Court.  Part 
of  the  cargo  (which  still  continued  technically  in  the  custody  of 
the  Court,  certain  charges  thereon  being  unascertained  and  un- 
paid) was  then  shipped  on  board  the  ship  Otseonthe  for  Liver- 
pool. This  ship  took  fire  and  was  destroyed,  a  great  part  of  the 
goods  shipped  (constituting  also  a  considerable  portion  of  the 
Sultan's  cargo)  was  consumed,  and  the  remnant  was  so  damaged 
as  to  render  a  sale  necessary.  The  residue  of  the  Sultan's  cargo, 
amounting  to  about  half  of  the  original  cargo,  was  then  shipped 
on  board  the  T.  J.  Roger,  and  was  finally  brought  to  Liverpool 
on  the  30th  of  November.  Before  sailing,  the  following  bond 
was  signed  by  the  master  of  the  Sultan : — 

"  Know  all  men  by  these  presents,  that  I,  John  Berry,  master 
of  the  ship  Sultan,  am  held  and  firmly  bound  unto  Preston  A. 
Ames,  of  the  city  of  Boston,  in  the  United  States  of  America,  in 
the  full  sum  of  30,000  dollars,  lawful  money  of  the  United  States 
of  America,  to  be  paid  to  the  said  Ames  or  his  certain  attorney, 
or  his  executors,  administrators  or  assigns,  to  which  payment  I 
bind  myself  firmly  by  these  presents. 

Sealed  with  my  seal,  and  dated  on  this  5th  day  of  October,  in 
the  year  of  our  Lord  1 858. 

Whereas  the  said  ship  Sultan  having  laden  on  board  a  cargo 
of  cotton  and  corn,  was  accidentally  stranded,  and  sufiered  great 
damage,  and  was  taken  into  the  harbour  of  Key  West,  by 
salvors,  and  her  cargo  discharged,  some  being  damaged,  and 
whereas  great  expense  for  salvage  and  other  charges  were  neces- 
sarily incurred  and  were  charged  on  the  said  cargo,  and  which 
the  said  master  was  unable  to  pay. 
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1859.  And  whereas  the  said  Ames  did  contract  and  agree  with  the 

Jttgutt  11.     gj^jj  Bgrry  ^  advance  the  sum  and  sums  of  money  necessary  to 

enable  him  to  pay  the  same  charges  add  expenses  upon  the 
goods  and  merchandize,  lately  the  cargo  of  the  ship  Sultan,  to 
be  reshipped  and  forwarded  from  Key  West  to  their  destination, 
(that  is  to  say,)  to  the  port  of  Liverpool,  in  England,  it  being 
expressly  agreed,  before  any  part  of  such  advance  was  made, 
that  such  advance  should  be  by  way  of  respondentia  on  the  said 
cargo,  in  the  voyage  last  aforesaid ;  and  whereas,  under  and  pur- 
suant to  the  agreement  last  aforesaid,  the  sum  of  28,648-fj^  dol- 
lars was  advanced  as  aforesaid,  and  a  part  of  the  said  merchandize 
was  laden  at  Key  West,  in  and  on  board  of  the  ship  Otseouthe, 
to  be  carried  to  Liverpool  aforesaid,  in  a  voyage  to  be  thereafter 
commenced  and  prosecuted  by  the  said  ship  Otseonthe,  and  while 
the  process  of  lading  the  same  was  going  on  the  said  ship 
Otseonthe  took  fire,  and,  together  with  a  part  of  the  said  mer- 
chandize then  on  board,  was  destroyed,  and  the  residue  of  the 
said  merchandize  on  board  was  so  damaged  as  to  render  a  sale 
thereof  necessary.  Now,  in  pursuance  of  the  original  agreement 
aforesaid,  and  in  execution  of  the  same,  so  far  as  the  execution 
thereof  has  not  been  rendered  impossible  by  the  act  of  God,  and 
without  intending  to  displace  or  prejudice  any  claim,  right  or  lien 
of  the  said  Ames,  in  or  to  what  was  saved  from  the  merchandize 
so  shipped  on  board  the  Otseonthe,  but  on  the  contrary,  expressly 
admitting  and  declaring  that,  according  to  the  understanding  of 
the  undersigned  Berry,  in  equity  and  good  conscience,  the  same 
to  stand  affected  and  bound  unto  him,  the  said  Ames,  in  like 
manner,  as  the  residue  of  the  said  goods  and  merchandize  which 
have  now  been  laden  at  Key  West,  on  board  the  ship  called  the 
T.  J.  Roger,  and  bound  for  Liverpool,  are  hypothecated  and 
assigned  over  by  way  of  respondentia  security,  as  the  same  are 
hereby  declared  to  be  hypothecated  and  assigned  over  for  that 
end,  and  that  the  same  are  to  be  delivered  to  no  other  use 
whatsoever. 

Now  the  condition  of  the  above-written  obligation  is  such, 
that,  if  the  said  ship  T.  J.  Roger  do  and  shall  depart  from  Key 
West,  and  sail  to  and  Arrive  at  Liverpool,  and  if  the  said  John 
Berry  shall  pay  unto  the  said  Ames,  or  his  legal  representative, 
within  ten  days  after  such  arrival,  the  full  sum  of  28,t>4H^^^  dol- 
lars, together  with  a  premium  thereon  of  fifteen  per  cent.,  or  if 
in  the  said  voyage  an  utter  loss  of  the  said  ship  by  any  perils  of 
the  sea,  which  are  insured  against  under  policies  (a  form  whereof 
is  hereto  annexed)  shall  unavoidably  happen,  and  the  said  Berry, 
or  those  for  whom  he  acts,  shall  well  and  truly,  without  delay, 
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account  with  the  said  Ames^or  his  representatives  or  assigns^  for  1859. 
the  just  salvage  which  shall  be  received  from  and  on  account  of  ^"^^^ 
the  said  hypothecated  merchandize,  and  shall  well  and  truly  pay 
or  deliver  the  same  unto  him  or  them,  and  shall  not  deliver  the 
said  merchandize  to  any  other  use  whatsoever,  without  payment 
of  the  principal  and  interest  and  premium  due  on  this  bond,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full  force. 

John  Bbrry. 

A  salvage  suit  also  arose  in  the  Florida  Court  out  of  salvage 
services  rendered  to  the  Otseonthe,  the  result  of  which  was  that 
the  net  proceeds  of  the  cotton  salved  and  sold,  after  deducting 
the  proportion  of  salvage,  amounted  to  12,671  dollars.  The 
Court  thereupon,  25th  of  April,  1859,  upon  consideration  of  all 
the  circumstances  of  the  case,  and  to  do  justice  to  all  the  parties, 
ordered  this  balance  to  be  paid  to  the  attorney  for  the  owners 
of  the  cargo  of  the  ship  Sultan,  upon  producing  satisfactory 
evidence  to  the  Court  that  the  respondentia  bond  was  satisfied ; 
and,  in  default  of  such  evidence  being  furnished  before  25th  of 
July,  1859,  decreed  the  balance  should  then  be  paid  to  Ames  in 
part  satisfaction  of  the  bond.  The  cotton  brought  home  in  the 
T.  J.  Roger  was  consigned  to  fifteen  houses  in  Liverpool.  The 
present  action  was  brought  by  the  holders  of  the  bond,  and  de- 
fended by  the  consignees  of  the  cotton.  The  petition  prayed  the 
Court  to  pronounce  for  the  bond  and  to  condemn  the  defendants 
therein  and  in  costs.  The  answer,  on  the  part  of  the  defendants, 
denied  that  the  money  was  advanced  on  respondentia  security, 
or  that  any  advertisements  for  respondentia  were  made  at  Key 
West  or  elsewhere,  and  alleged  that  the  hypothecation  of  the 
cargo  was  made  without  the  knowledge  or  consent,  either  express 
or  implied,  of  the  several  owners  of  the  cargo.  It  concluded 
thus : — **  That  the  said  respondentia  bond  is,  by  reason  of  the 
premises,  and  for  divers  other  reasons  apparent  upon  the  face 
of  the  said  bond,  invalid  and  bad  in  law,  and  particularly  that 
by  reason  that  the  payment  thereof  is  not  made  subject  to  the 
usual  maritime  risks,  and  also  by  reason  that  the  larger  part  of 
the  said  cargo  thereby  hypothecated,  to  wit,  the  aforesaid  portion 
thereof  shipped  on  board  of  the  said  ship  Otseonthe,  was  so 
hypothecated  notwithstanding  and  subsequently  to  the  destruc- 
tion of  part  thereof,  as  aforesaid,  and  notwithstanding  and  sub- 
sequently to  the  aforesaid  sale  of  the  remainder  thereof,  and 
notwithstanding  the  balance  of  the  said  proceeds  thereof,  were, 
at  the  time  of  the  execution  of  the  said  bond,  and  still  are,  de- 
posited in  the  registry  of  the  said  Court  at  Key  West,  have  not 
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1859.        been  delivered  to  the  owners  of  the  said  cargo,  and  were  not  and 

Jugtut  1.     j^j.g  ^^^  liable  to  the  usual  maritime  risk ;  and  because  that  portion 

of  the  cargo  brought  to  this  country  by  the  said  ship  T.  J.  Roger, 

as  aforesaid,  is,  by  the  said  bond,  made  liable   to  the  whole 

amount  of  the  said  bond." 

Deane,  Q.C.,  Twiss,  Q.C.,  and  Wambey  for  the  bondholders. 

Although  no  case  can  be  found  in  the  records  of  this  Court 
pronouncing  upon  a  respondentia  bond,  the  Court  has  jurisdic- 
tion over  respondentia  as  over  bottomry.  They  are  of  the  same 
nature,  contracts  of  loan  by  hypothecation  on  maritime  risk ; 
and  in  the  books  they  are  always  treated  of  together  (a).  The 
statute  19  Geo.  2,  c.  37,  s.  5,  places  them  in  the  same  category. 
In  the  case  of  the  Atlas  (&),  Lord  S  to  well  speaks  of  a  respon- 
dentia bond  as  a  similar  contract  to  a  bottomry  bond,  only  of 
rarer  occurrence ;  and  in  The  Cognac  (c),  Sir  C.  Robinson,  iu 
considering  whether  the  Court  had  power  to  cut  down  an  extor- 
tionate premium  in  a  bottomry  bond,  said  that  he  thought  he 
might  refer  to  the  principles  that  had  been  held  distinctly  with 
regard  to  respondentia  bonds  as  authorities  equally  just  and  ne- 
cessary to  be  applied  to  cases  of  bottomry,  and  then  proceeded 
to  cite  the  opinions  of  foreign  jurists  speaking  of  the  same  point 
in  respondentia.  In  Glover  v.  Black  (c/),  respondentia  interest 
was  clearly  recognized  by  the  Court  of  Queen's  Bench,  as  well 
understood  to  the  law  and  to  merchants.  In  Busk  v.  Fearon  (e) 
there  was  a  respondentia  bond,  and  the  Court  certified  to  the 
Lord  Chancellor  that  the  holders  of  the  bond  had  no  lien  at  law 
,  on  the  goods;  but  that  decision  being  founded  upon  common 
law,  not  upon  Admiralty  law,  is  no  authority  against  the  claim 
on  present  bond  in  this  Court ;  and,  moreover,  the  goods  there 
sought  to  be  charged  were  goods  shipped  long  after  the  execu- 
tion of  the  bond,  goods  shipped  on  the  return  voyage.  In 
America  the  jurisdiction  of  the  Court  of  Admiralty  over  respon- 
dentia is  undoubted;  Franklin  Insitrance  Company  v.  Lord^f). 
Whatever  authority,  therefore,  on  the  subject  exists,  is  in  favour  of 
the  Court's  jurisdiction;  and  reason  and  policy  point  the  same  way. 
The  general  duty  of  the  master  to  the  cargo  is  described  by  Lord 
Stowell  in  The  Gratitudine  {g).  He  there  says,  '^  Although  in 
the  ordinary  state  of  things  the  master  is  a  stranger  to  the  cargo, 

(a)  Abbott,  150;  Park  oo  Insurance,  (d)  2  Hagg.  58. 

869;     Marshall    on    Insurance,    742;  (c)  Ibid.  387. 

Browne's   Civil    and  Admiralty   Law,  {d)  3  Burrows,  1394. 

II.  195  :  Maude  and  Pollock  on  Ship.  {e)  4  East,  319. 

ping,  288;    Kent's  Commentaries,  III.,  (/)  4  Mason,  253. 

854.  (^)  3  C.  R.  240. 
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beyond  the  purposes  of  safe  custody  and  conveyance,  yet,  in  cases        1 859. 

of  instant  and  unforeseen  and  unprovided  necessity,  the  character  — !*!!! 1_ 

of  agent  and  supercargo  is  forced  upon  him,  not  by  the  imme- 
diate act  and  appointment  of  the  owner,  but  by  the  general  policy 
of  the  law,  unless  the  law  can  be  supposed  to  mean  that  valuable 
property  in  his  hand  is  to  be  left  without  protection  and  care"  (a). 
The  master  here  was  placed  in  a  condition  of  necessity,  and  the 
hypothecation  of  the  cargo,  or  the  sale  of  part  of  the  cargo,  was 
his  only  resource.  So  in  Justin  v.  Ballam  (&),  it  is  said,  '^  Note, 
also,  the  master  may  hypothecate  either  ship  or  goods,  for  the 
master  is  intrusted  with  both,  and  represents  the  traders  as*  well 
as  owners  of  the  ship." 

The   Queen^s  Advocate  and  Spinks  for   the  owners  of  the 
cargo. 

1.  The  Court  has  no  jurisdiction  over  respondentia;  no  such 
jurisdiction  can  be  proved.  The  Court's  jurisdiction  over  cargo 
in  bottomry  arises  simply  from  its  connection  with  the  ship : 
apart  from  the  ship  the  Court  has  nothing  to  do  with  cargo ; 
nor  has  the  master  of  the  ship  any  right  to  hypothecate  the 
cargo  per  se,  2.  Before  hypothecation  the  master  was  bound  to 
have  communicated  with  the  owners  of  the  cargo ;  Oriental  (c) ; 
The  Bonaparte  {d).  3.  Part  of  the  property  hypothecated  has 
never  been  subject  to  maritime  risk. 

DeanCy  Q.C.,  in  reply. 

Db.  Lushinoton  : — [after  stating  the  facts :] — I  must  first  Judgment 
observe  that  the  owners  of  the  cargo  have  appeared  absolutely  to  The  general 
this  action,  and  have  not  in  their  answer  to  the  petition  denied  u^ris^aVn  ^  * 
the  jurisdiction  of  the  Court  over  a  respondentia   bond   like  should  have 
the  present.     When  so  important  a  question  as  the  jurisdiction  the^first  fn- 
of  the  Court  was  intended  to  be  put  in  issue,  it  should  un-  ■tan"or 

nleadeQ 

doubtedly  have  been  expressly  raised  in  the  pleadings.  Still,  if 
the  want  of  jurisdiction  were  absolutely  clear,  I  should  hesitate 
to  proceed  with  the  cause,  and  I  am  therefore  willing  to  consider 
whether  a  respondentia  bond  is  capable  of  being  inforced  in  the 
Court  of  Admiralty. 

I  am  very  thankful  to  the  counsel  on  both  sides  for  their 
industry  in  searching  for  authorities,   and   citing  them  to  the 

(a)  8  C.  R.  257.  (c)  7  Moore,  P.  C.  398. 

(b)  1  Salkeld,  34.  (rf)  8  Moore,  P.  C.  473. 
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1859.  Court  I  decline^  however,  entering  into  a  minute  examination 
August  n.  ^f  ^g  cases,  because  none  of  them  are  so  directly  applicable  as 
to  govern  my  judgment,  and,  especially,  because  I  think  this 
case  must  be  decided  upon  principle,  and  not  upon  chance 
observations  made  in  cases  very  different  in  the  most  material 
facts. 

Respondentia  What  is  the  difference  between  an  ordinary  case  of  bottomry 
uTOn'thTi»ame  ^^^  ^  ^^®  of  respondentia  ?  We  all  know  it  to  be  settled  law, 
principles  as  that  a  cargo  with  ship  and  freight  may  be  hypothecated ;  we  all 
bon(Cand  can  ^^^^  ^^^  necessity  must  exist  in  order  to  legalize  such  a  trans- 
be  inforced  in  action.  The  whole  difference  then  in  fact  between  respondentia 
Admiralty.        and  bottomry  is  this  : — That  in  bottomry  ship  and  freight  are 

hypothecated  as  well  as  the  cargo ;  in  respondentia  the  cargo 
alone  is  hypothecated.  It  is  the  necessity  and  the  maritime  risk 
that  give  validity  to  a  bottomry  bond,  and  jurisdiction  to  this 
Couit ;  and  upon  what  principle  then  is  it  that  this  Court  should 
not  exercise  similar  jurisdiction  in  the  case  of  respondentia,  when 
the  ship  is  lost,  and  there  exists  no  other  means  of  bringing  the 
cargo  to  its  destination  ?  I  think  it  is  necessary  to  consider 
what  the  donsequences  must  be,  if,  under  circumstances  of  neces- 
sity, no  valid  respondentia  bond  could  be  granted.  It  is  evident 
that  in  such  a  case  the  property  must  be  sold,  either  in  whole  or 
in  part,  according  to  the  emergency,  the  original  intention  of  the 
owners  disappointed,  and  it  may  be  their  interests  completely 
sacrificed.  The  sale  might  take  place,  for  instance,  where  there 
was  no  market  for  the  goods,  as  in  the  case  of  fruit,  or  cargo,  the 
product  of  the  country  where  the  shipwreck  occurs.  I  am 
therefore  of  opinion  that  there  is  strong  reason  why,  when  cir- 
cumstances require  it,  a  respondentia  bond  given  should  be  valid. 
Now  this  may  be  so,  and  yet  this  Court  may  have  no  juris- 
diction, if  it  has  no  right  to  attach  the  property  for  the  payment 
of  the  bond.  I  am  not  aware  that  any  Court  of  equity  on 
law  can  exercise  that  power,  and  if  that  be  so,  it  is  a  mockery  to 
say  that  such  a  bond  may  be  granted,  and  the  security  not  avail- 
able. It  is  true,  I  believe,  that  no  case  precisely  resembling  this^ 
has  ever  occurred,  but  I  am  of  opinion  that  this  is  occasioned  by 
a  difference  of  fact,  and  not  a  distinction  of  principle.  I  have 
jurisdiction  over  marine  hypothecation,  and  the  jurisdiction  con- 
stantly exercised  in  bottomry  is  founded  upon  the  same  prin- 
ciples as  those  upon  which  jurisdiction  is  now  claimed  over 
respondentia.  For  this  reason,  and  because  there  is  no  autho- 
rity to  the  contrary,  and  because,  if  I  were  to  repudiate  juris- 
diction, there  might  be  a  lack  of  justice  to  the  holder  of  such  a 
bond,  and  serious '  detriment  to  the  interests  of  commerce,  by 
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prohibidng  this  mode  of  relief  in  extraordinary  exigencies,  I  pro-        1859. 
Dounce  for  my  jurisdiction  over  this  bond.  ^tugtut  n. 

I  will  now  consider  the  objections  advanced  to  the  validity  of 
the  bond.  First.  It  is  averred  that  Ames,  who  advanced  the 
money,  did  not  do  so  upon  an  undertaking  to  have  a  respon- 
dentia bond.  But  no  evidence  has  been  adduced  in  support  of 
this  averment. 

Secondly.  It  is  alleged  that  the  cargo  was  hypothecated  with-  Communica- 
out  the  knowledge  or  consent  of  the  owners,  who  resided  at  owners  of  the 
Liverpool     Now  the  principal  owners  of  the  Sultan  resided  at  ^^^^  '^''*ff» 

T»  ••         ^itiiini  1B1  1  11      under  the  cir- 

Boston ;  it  IS  not  alleged  that  the  Sultan  could  have  brought  the  cumstaDces,im. 
cargo  to  this  country,  nor  that  any  ship  could  have  been  ob-  ^"gter^ww  in* 
taiued  at  Key  West  for  the  same  purpose ;  and,  in  point  of  fact,  titled  by  the 
the  vessel  procured,  the  T.  J.  Roger  was  chartered  at  Boston.  E^*  to  give  a 
The  owners  of  the  cargo  were  all  resident  at  Liverpool,  and  in  respondentia 
number  at  least  twenty.     The  mode  of  communication  suggested 
is,  that  Boston  is  1,500  miles  distant  from  Key  West,  and  200 
miles  from  New  York,  and  that  steamers  run  from  New  York 
to  Key  West  every  fortnight,  and  make  the  voyage  in  seven  or 
eight  days.     It  is  not  stated  that  the  owners  of  the  cargo  had 
any  correspondents  in  the  United  States  at  all,  and  if  any  com- 
nmnication  was  to  be  had  with  them,  it  must  have  been  between 
New  York  and  Liverpool,  and  back  from   Liverpool  to  Nev/ 
York,  and  so  to  Key  West.     Now  this  would  have  been  the 
shortest  possible  mode  of  communication^ — much  shorter  indeed 
than  was  practicable,  for  the  master  could  not  reasonably  have 
been  expected  to  have  made  such  communication  without  pre- 
vious instructions  from  his  owners,  which  would  have  occasioned 
further  delay.     I  think  it  clear  that  answers  could  not  have  been 
obtained  from  Liverpool  under  less  than  three  months,  and  then 
from  whom  ?     From  the  twenty  owners  of  this  cargo  ?  or  from 
how  many  of  them  ? 

I  bear  in  mind  the  decision  of  the  Judicial  Committee  in  the 
case  of  the  Bonaparte  (a),  declaring  the  obligation  of  the  master 
to  communicate  with  the  owners  of  the  cargo,  if  possible,  before 
he  grants  a  bottomry  bond  thereon,  as  well  as  the  Oriental  (b), 
in  which  the  same  doctrine  was  maintained.  I  know  it  to  be 
my  duty  to  be  governed  by  those  decisions,  and  I  certainly  shall 
not  shrink  from  obedience  to  the  rule  so  laid  down.  I  am  at 
the  same  time  aware  that  Lord  Cottenham,  when  Lord  Chan- 
cellor, had  previously,  in  Glascott  v.  Lang  (c),  come  after  con- 

(a)  8  Moore,  P.  C.  459.         (6)  7  Moore,  P.  C.  398.         (c)  2  Phillips,  321. 
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1859.  sideration  to  a  contrary  conclusion,  and  I  believe  that  his  judg- 
Jugtut  11.  ment  was  not  made  known  to  the  Judicial  Committee.  1  am 
confident,  however,  that  the  Judicial  Committee  would  never 
wish  that  the  doctrine  adopted  by  them  should  be  carried  to  an 
extravagant  extent,  and  I  apprehend  that  to  require  communi- 
cation to  be  held  between  Key  West  and  Liverpool,  and  the 
twenty  owners  of  this  cargo,  before  any  steps  were  taken  for 
conveying  it  to  its  destination,  would  be  carrying  the  doctrine  to 
an  extravagant  extent,  and  beyond  their  Lordships*  intention. 
For  what  would  have  been  the  inevitable  consequences  of  such 
delay  ?  The  great  expense  and  hazard  of  keeping  the  property 
in  such  a  remote  place  as  Key  West,  and  then,  even  if  orders 
could  have  been  received  from  Liverpool,  the  great  delay  of 
executing  them ;  and  I  might  further  inquire  who  was  to  be  the 
person  to  protect  the  property  in  the  interval,  and  carry  such 
orders  into  execution.  I  dismiss,  therefore,  this  objection  of  no 
communication. 

The  bond  •  It  is  then  stated  on  behalf  of  the  opponents  of  the  bond,  that 

part  property  the  bond  in  part  covers  property  not  exposed  to  maritime  risk, 
not  exposed  to   namely,  the  part  of  the  car^jo  which  was  shipped  on  board  the 

maritime  risk  •' '  *       ,     ,  ^  ... 

is  bad  to  that  Otseonthe.  This  is  true ;  but  this  objection  is  not  fatal  to  the 
furth"er.      "°    whole  bond,  according  to  the  well-settled  principle  of  this  Court, 

that  a  bottomry  bond  may  be  good  in  part,  and  bad  in  part. 
One  further  observation,  in  answer  to  the  averment,'  that  no 
advertisement  for  bottomry  was  made  at  Key  West.  I  appre- 
hend that  it  is  perfectly  preposterous  to  suppose  that  28,000 
dollars  could  have  been  advanced  there. 

The  owners  of  What,  then,  is  the  real  justice  in  this  case  ?  I  apprehend  it 
broughfhome  *^  ^®  ^^^^  ^^^  owners  of  this  cotton,  the  present  defendants, 
to  pay  a  pro-  should  pay  according  to  the  value  of  the  property  brought 
bond^o'nly;  the  home: — that  is  to  say,  that  they  should  pay  not  the  whole 
proportion  that  amount  secured  by  the  bond,  but  a  proportion  of  that  amount 

the  value  of  the  -^  '  ,   ,.  j  it  . 

cargo  brought  according  to  the  value  of  the  property  dehvered,  and  that  the 
AevaiuTofthe  bondholder  should  seek  his  remedy  for  the  remainder  against 
cargo  on  which  the  proceeds  of  the  cotton  at  Key  West.  This,  I  think,  is  the 
agreeTtol)e*  justice  of  the  case.  By  the  judgment  of  the  court  in  the  United 
given.  States,  it  is  ordered  that  the  proceeds  of  the  cargo  of  the  Otse- 

onthe, amounting  to  12,248  dollars,  shall  be  paid  to  the  bond- 
holder, if,  before  the  25th  of  July  of  this  year,  it  should  not  be 
shown  that  the  bond  has  been  paid,  or  security  given  to  pay  it. 
I  cannot  tell  what  has  been  done  in  this  respect.  I  propose  to 
pronounce  for  the  bond,  limiting  the  payment  from  the  owners 
of  the  cotton  at  Liverpool  as  follows  : — That  they  should  pay 
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upon  the  bond  whatever  may  be  the  amount  thereofi  in  the  prb- 
portion  that  the  value  of  their  property  bears  to  the  total  value 
of  the  cargo  upon  which  the  bond  was  agreed  to  be  given.  That 
uill  be  the  principle  governing  my  judgment ;  but  it  will  pro- 
bably be  necessary  to  refer  the  calculation  of  exact  amount  to 
the  Registrar.  Assuming  that  the  whole  sum  in  the  registry  of 
the  Court  of  Florida  is  paid  over  to  Ames,  he  would  still  be  a 
loser,  but  I  am  of  opinion  that  he  has  no  right  to  make  the  pro- 
prietors of  the  goods  brought  to  Liverpool  pay  for  losses  sus- 
tained by  the  destruction  of  the  cotton  on  board  the  Otseonthe. 
Nor  have  the  proprietors  of  the  cotton  shipped  on  board  the 
Otseonthe,  so  far  as  I  am  aware,  any  claim  upon  the  Liverpool 
proprietors. 
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August  II, 


The  bondholders  are  intitled  to  their  costs. 


Hothery,  proctor  for  the  bondholders. 
PritcAard  for  the  owners  of  the  cargo. 


THE  SEINE. 

Collision — Reference  to  Registrar  and  Merchants — Excessive 

Claim — Insufficient  Tender — Costs. 

Where  the  amount  of  damage  in  a  cause  of  collision  is  referred  to  the  Registrar 
and  merchants,  and  a  tender  is  made  by  the  defendant  but  not  accepted  by  the 
plaintiff,  if  the  amount  pronounced  to  be  due  is  less  than  two>thirds  of  the 
plaintiff's  claim,  but  exceeds  the  tender  of  the  defendant,  the  plaintiff  is 
liable  for  the  general  costs  of  the  reference,  but  the  defendant  for  the  costs 
occasioned  by  his  making  an  insufiScient  tender. 

THIS  was  a  cause  of  collision.  The  owners  of  the  Seine  were 
condemned  in  the  action,  and  the  amount  of  damage  sus- 
tained by  the  owners  of  the  Victory  referred  to  the  Registrar 
and  merchants.  The  Victory  had  been  sunk  by  the  collision  in 
the  river  Thames,  but  was  raised,  at  the  expense  of  the  owners, 
brought  to  London  and  sold  by  public  auction  :  the  owners 
bought  fhe  ship  in  for  215/.  In  the  registry  they  stated  their 
amount  of  damage  to  be  2,506/.  13*.  7d.  The  owners  of  the 
Seine  tendered  1,100/.,  which  was  refused.  The  Registrar  and 
merchants,  in  assessing  the  damage,  estimated  the  value  of  the 
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1859.        Victory,  when  run  down,  at  1,400/. ;  the  costs  of  raising  her,  and 

— *'"^^*^  ^'    other  expenses,  at  309/.  Os.  5d. ;  and, deducting  from  the  aggregate 

of  these  two  sums  215/.  as  the  final  value  of  the  ship,  pronounced 

the  sum  of  l,49iL  Os.  Sd,  to  be  the  amount  of  damage  actually 

sustained. 

Robinson  now  moved  the  Court  to  condemn  the  plaintiffs  in 
the  costs  occasioned  by  the  claim  for  damages  and  the  proofs  in 
support  thereof,  and  in  the  costs  of  the  reference.  He  referred 
to  the  EUza  (a). 

Deane,  Q.C.,  opposed  the  motion. 

Dr.  Lushington  : — It  is  perfectly  clear  that  more  than  one- 
third  has  been  struck  off  the  claim  of  the  plaintiffs  by  the  Re- 
gistrar and  merchants :  by  the  settled  rule  of  the  Court,  therefore, 
the  plaintiffii  must  be  condemned  in  the  general  costs  of  the 
reference.  But  it  also  appears  that  an  inadequate  tender  was 
made  by  the  defendants,  and  they  must  pay  the  costs  occasioned 
thereby.  And  as  the  defendants,  by  making  an  inadequate 
tender,  in  some  degree  rendered  an  appeal  to  the  Court  neces- 
sary, I  shall  not  allow  them  the  costs  of  this  motion. 

Deacon,  proctor  for  the  owners  of  the  Victory* 

Toller  for  the  owners  of  the  Seine. 


THE  AFINA  VAN  LINGE. 

3^4  Vict  c,  65,  s,  8 — Necessaries  supplied  out  of  Jurisdiction 
— Action  by  Default — Unopposed  Motion  for  Payment. 

In  an  action  of  necessaries,  where  necessary  monies  were  advanced  by  merchants  in 
this  country  to  a  foreign  ship,  partly  when  the  ship  was  lying  in  a  port  of  refit 
out  of  the  jurisdiction  of  the  Court,  and  partly  upon  her  arrival  in  England,  and 
the  action  goes  by  default,  and  the  owners  do  not  appear  to  oppose  the  motion 
to  the  Court  to  order  payment  out  of  the  proceeds  of  the  ship  in  the  registry, 
the  Court  will  make  the  order. 

THIS  was  an  action  for  necessaries.     In  May,  1869,  the 
Afina  Van  Linge,  a  Dutch  vessel,  then  on  her  voyage 
from  Venice  to  Liverpool,  received  damage,  and  put  into  the 

(a)  1  Notes  of  Cases,  806. 
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harbour  of  Stornoway,  in  Scotland,  to  refit.  The  master  (who  1859. 
was  also  sole  owner)  applied  by  letter  to  Messrs.  Vos  Browne  ^<^»»^^* 
and  Company,  of  Liverpool,  the  brokers  of  the  ship,  to  advance 
the  necessary  funds,  and  they  remitted  him  a  sum  of  200/.  The 
vessel,  having  refitted,  prosecuted  her  voyage  and  arrived  in 
Liverpool;  and  Messrs.  Vos  Browne  and  Company  then  ad- 
vanced a  further  sum  of  105/.  155.  to  defray  port  charges  and 
other  necessary  expenses,  making  in  all  305/.  I5s.  This  sum 
being  only  partly  repaid,  Messrs.  Vos  Browne  and  Company 
arrested  the  ship  in  an  action  for  necessaries.  The  action  went 
by  default;  the  ship  was  sold  and  the  proceeds  paid  in  the  Re- 
gistry, and  the  Surrogate,  by  interlocutory  decree,  pronounced  a 
balance  of  186/.  195.  3c/«  to  be  due  to  Messrs.  Vos  Browne  and 
Company,  the  plaintiffs. 

l\Diss,  Q.C.,  now  moved  the  Court  to  order  the  balance  so 
pronounced  due  to  be  paid  out  to  the  plaintiffs.  The  motion  was 
not  opposed. 

Dr.  Lushinoton  : — ^The  money,  forming  this  claim,  was  not 
advanced  wholly  in  Liverpool,  but  partly  in  Stomoway,  a  place 
without  the  jurisdiction  of  the  Court  It  must  be  well  understood 
that  if  such  a  motion  was  opposed  the  Court  would  have  con- 
siderable difficulty  in  making  the  order.  But  as  on  this  occasion 
the  shipowner  has  not  interposed  to  protect  his  interest,  I  shall 
grant  the  motion,  and  I  order  the  money  to  be  paid  out  as 
prayed. 

Tebbs,  proctor  for  the  plaintiffs. 


H.M.S.  HIMALAYA. 
Salvage — Proportion  awarded — Distribution, 

THIS  was  an  action  of  salvage  by  the  owner,  master  and 
crew  of  the  Gauntlet,  for  services  rendered  to  her  Majesty's 
steamship  Himalaya,  in  the  following  circumstances : — 


On  the  6th  of  April,  1857,  H.M.S.  Himalaya,  under  command 
of  Captain  Haswell,  left  England  with  790  men,  besides  officers, 
of  her  Majesty's  90th  Regiment  of  Foot,  and  other  officers, 
destined  for  Hong  Kong,  in  China.     In  the  prosecution  of  the 
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1859.  voyage  the  ship  was,  on  the  5th  of  July,  off  Angier,  on  the  coast 
November  8.  ^j-  jj^yj^^  when  a  despatch  from  Sir  William  Hoste,  the  senior 
officer  at  Singapore,  dated  the  4th  of  June,  was  delivered  from 
H.M.S.  Actaeon  to  Captain  Haswell,  directing  him  to  proceed 
with  the  utmost  dispatch  to  Singapore.  The  Indian  mutiny  had 
broken  out  in  the  previous  May.  In  pursuance  of  the  order  the 
Himalaya  was  proceeding  the  following  day,  the  6th  of  July, 
through  Banca  Straits,  with  all  speed,  about  thirteen  knots  an 
hour,  when  about  4.40  p.m.,  the  ship  suddenly  grounded  on  a 
mud>bank  off  Vierde  Point,  distant  about  one  or  two  miles  from 
the  shore.  Two  anchora  were  immediately  laid  out  nearly  astern, 
and  preparations  made  for  lightening  the  ship  after  her  purchases 
should  be  hove  taut.  At  this  time  the  Gauntlet,  which  had  been 
spoken  by  the  Himalaya  that  afternoon,  was  coming  up  the 
Straits,  distant  about  three  or  four  miles ;  and  Captain  Has  well 
sent  an  officer  in  a  boat  with  directions  to  the  Gauntlet  to  anchor 
as  near  as  possible  to  the  stern  of  the  Himalaya,  for  the  purpose 
of  rendering  assistance  in  heaving  her  off.  The  Gauntlet  accord- 
ingly, proceeded  forthwith  towards  the  Himalaya,  and,  anchoring 
with  both  bower  anchors  about  a  cable's  length  off,  veered  upon 
her  anchors  till  her  stern  was  brought  to  a  short  distance  from 
the  bank.  A  coir  hawser  of  the  Gauntlet  was  then  taken  out  to 
the  Himalaya,  one  end  secured  there  and  the  other  brought  to 
the  Gauntlet's  capstan ;  and  a  hawser  from  the  Himalaya  was 
made  fast  to  the  Gauntlet's  stream-chain  (which  was  passed  in 
two  parts  round  the  Gauntlet's  mainmast  and  the  bights  out  of 
each  of  her  quarters)  and  taken  to  the  Himalaya's  capstan ;  and 
a  strain  hove  upon  them  by  the  crews  of  both  ships :  but  the  tide 
rapidly  falling,  it  was  found  impossible  to  get  the  Himalaya  off, 
and  operations  were  discontinued  for  the  night.  The  next  morn- 
ing, at  low  water,  the  Himalaya  was  found  to  be  lying  on  the 
outer  edge  of  a  mud-bank,  cradled  in  the  mud.  Captain  Has- 
well  and  the  master  of  the  Gauntlet  held  a  conference  together, 
and  it  was  agreed  that  the  Gauntlet  should  wait  by  the  Himalaya 
to  assist  in  further  efforts  to  heave  her  off  at  high  water;  and  it 
was  proposed  by  the  master  of  the  Gauntlet,  that  if  these  efforts 
proved  unavailing  the  Gauntlet  should  take  the  troops  on  board 
and  proceed  to  Singapore.  In  the  course  of  the  day  eighty  tons 
of  water  were  started  on  board  the  Himalaya;  fifty  to  sixty  tons 
of  coals  carried  out  in  boats  and  thrown  into  the  sea,  and  the  two 
starboard  boilers  blown  out.  The  tide  in  Banca  Straits  only 
rising  and  falling  once  in  the  twenty-four  hours,  about  5.30  p.m., 
steam  was  got  up  on  board  the  Himalaya,  and  about  6.30  p.m., 
it  being  then  within  an  hour  and  a-balf  of  high  water,  the  crew 
of  the  Gauntlet  hove  on  their  bower  anchors,  and  the  crew  of  the 
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Himalaya  on  both  the  hawsers;  but  the  only  apparent  result  was       1859. 

to  draw  the  Gauntlet  so  close  upon  the  bank  that  she  touched    ^^^^^  ^* 

occasionally  with  her  stern.     Upon  the  representations  of  the 

master,  therefore,  the  heaving  was  discontinued,  and  a  boat's 

crew  was  sent  from  the  Himalaya  to  assist  the  crew  of  the 

Gauntlet  in  slipping  the  hawsers  and  getting  the  Grauntlet  into 

deeper  water.     It  was  then  about  eight  o'clock,  and  very  nearly 

high  water.     At  the  top  of  the  tide  the  Himalaya,  being  rolled 

by  the  men  on  board,  and  heaving  on  the  anchors  astern,  with 

the  assistance  of  the  crew,  came  off  the  bank  stern  foremost :  in 

doing  so  she  passed  dangerously  near  the  Gauntlet     It  was 

alleged  by  the  salvors,  that  shortly  before  the  Himalaya  came  off 

the  heaving  on  the  hawsers  was  renewed,  and  the  Himalaya  was 

thereby  assisted  in  the  very  act  of  getting  off;  but  this  was 

denied  on  the  part  of  the  Himalaya,  and  it  was  alleged  that  the 

hawsers  had  been  cast  off  half-an-hour  before.    On  the  next  day, 

the  8th  July,  the  Himalaya  recovered  her  anchors  and  proceeded 

to  Singapore,  where  she  arrived  the  following  day,  without  having 

received  the  slightest  injury.     From  Singapore  she  proceeded 

with  the  troops  to  Calcutta.    The  value  of  the  Gauntlet,  freight 

and  cargo,  at  the  time  of  the  services  rendered,  was  48,191/.; 

the  value  of  the  Himalaya,  with  her  engines,  stores  and  goods, 

107,497/. 

Twiu,  Q.C.,  and  Wambey  for  the  salvors. 

The  QueerCs  Advocate  and  the  Admiralty  Advocate  for  the 
Admiralty. 

Dr.  LusHiNQTON  : — The  first/  point  in  issue  is.  How  did  the  Judgment 
Himalaya  come  off  the  bank  ?    Upon  the  evidence  I  have  come 
to  the  conclusion  that  the  Gkuntlet  was  not  at  that  time  attasehed 
to  the  Himalaya,  and  was,  therefore,  not  immediately  instru- 
mental in  getting  her  off.     But  this  does  not  close  the  case  of  piaintifA  enti- 
thc  salvors.     For  it  does  not  appear  but  that  the  Himalaya  must  '^*^  to  salvage, 
have  been  loosened  in  her  position  by  the  previous  efforts  of  the 
Gauntlet,  and  was  so  ultimately  enabled  to  work  off  the  bank. 
I  feel  myself  at  liberty  to  conclude  that  important  and  effectual 
salvage  services  were  rendered  by  the  Gauntlet  and  her  crew,  for 
which  I  must  award  fit  remuneration.    The  Himalaya  was  cer- 
tainly in  considerable  danger ;  the  Gauntlet  also,  I  think,  was 
in  some  danger,  though  not  very  much.     I  award  to  the  salvors 
2,000/.    Then,  as  to  the  distribution  of  this  sum,  which  I  am    Distrtbotioii. 
asked  to  direct    The  ship  contributed  most  efiectually  to  the 
service  and  encountered  some  peril  thereby;  the  owner,  therefore, 
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ought  to  receive  a  large  share  of  the  salvage.  The  master  also 
should  be  well  rewarded  for  taking  upon  himself  the  responsi- 
bility of  suspending  his  voyage  and  risking  the  property  of  his 
owner.  To  the  owner  I  award  1^000/.;  to  the  master  5002.; 
the  remaining  500/.  to  the  crew. 


Clarkson  and  Son,  proctors  for  the  salvors. 
The  Admiralty  Proctor  for  the  Admiralty. 


THE  VORTIGERN,  MacIntyre,  Master. 
Collision — Preliminary  Acts — Cross-Action, 

An  application  to  amend  a  mistake  in  a  preliminary  act  must  be  made  immediately 
upon  discovery,  and  must  be  supported  by  affidavit. 

Where  in  a  cause  of  collision  there  is  a  cross-action,  and  both  come  on  to  be  heard 
together  by  consent  of  proctors,  the  Court  decides  in  the  cross-action  accord- 
ing to  the  facts  pleaded  and  proved  in  the  original  action. 

Nooembtr  11.  fllHIS  was  a  cause  of  collision,  in  which  the  action  and  cross- 
J-  action  came  on  to  be  heard  together,  by  consent  of  proc- 
tors.    It  is  unnecessary  to  report  the  facts. 

Deane,  Q.C.,  and  Spinhs  for  the  Kepler. 

TwisSf  Q.C.,  and  Waddilove  for  the  Vortigem. 

Dr.  Lushington,  in  the  course  of  his  summing  up  to  the 
Trinity  Masters,  said  : — I  wish  now  to  call  your  attention  to  the 
preliminary  acts.  Preliminary  acts  were  instituted  for  two 
reasons, — to  get  a  statement  from  the  parties  of  the  circum- 
stances recenti  facto y  and  to  prevent  the  defendant  from  shaping 
his  case  to  meet  the  case  put  forward  by  the  plaintiff.  In  prac- 
tice they  have  been  found  very  useful;  and  neither  party  is 
allowed  to  depart  from  the  case  he  has  set  up  in  his  preliminary 
act  Some  of  the  facts  stated  in  the  preliminary  act  are  facts 
absolutely  wifliin  the  knowledge  of  the  party  making  the  state- 
ment, some  are  matters  of  opinion  only.  The  Court  will  expect 
correctness  where  correctness  is  in  the  power  of  the  party.  In 
the  present  case,  it  is  urged  by  Dr.  Twiss,  on  the  part  of  the 
Vortigem,  that  there  is  a  mistake,  an  inadvertent  mistake,  in 
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the  6th  article  of  her  preliminary  act.  He  says,  that  the  direc-  1859. 
tion  of  the  Kepler's  head,  therein  described  as  south-east,  should  ^^^^^  ^^' 
have  been  described  as  south-by-east.  But  this  mistake,  if  mis- 
take it  be,  cannot  be  rectified  now.  It  is  too  late.  Mistakes, 
we  know,  will  creep  in ;  but  as  soon  as  the  mistake  was  dis- 
covered, an  application  should  have  been  made  to  the  Court, 
upon  affidavit,  for  leave  to  amend.  I  cannot  amend  now,  at  the 
last  moment,  on  the  mere  statement  of  counsel. 

The  Court  found  the  Vortigem  solely  to  blame  for  the  colli- 
sion.    Dr.  Lushinoton  then  said  : — 

In  the  cross-action  brought  by  the  Vortigem  I  dismiss  the 
action.  It  may  sometimes  happen  that  the  decree  in  the  cross- 
action  will  not  be  the  exact  reverse  of  the  decree  in  the  first 
action;  as  where,  in  the  first  action,  the  plaintiff  fails  only  be- 
cause the  burden  of  proof  is  upon  him,  and  he  cannot  make  out 
his  case  affirmatively,  the  defendant  in  his  cross-action  will  not 
therefore  be  intitled  to  judgment,  for  neither  will  he  have  suc- 
ceeded in  proving  his  case.  The  present  is  not  a  case  of  this 
kind.  The  Vortigern  is  solely  to  blame,  and  loses  in  both 
actions.  The  minute  of  Court  entered  into  by  the  proctors 
enables  the  Court  to  pronounce  according  to  the  facts  pleaded 
and  proved  in  the  first  action,  and  not  merely  according  to  the 
decree. 

Rothery,  proctor  for  the  Kepler. 

Clarkson  for  the  Vortigern. 


THE  LIVINGSTONE,  Cook,  Master. 

Collision— No  coloured  Lights— 11  &  18  Vict.  c.  104,  ss.  295, 

298 — Admiralty  RegukUionSf  1 858. 

A  British  vessel  not  carrying  the  coloured  lights  appointed  by  the  Admiralty  Regu- 
lations is  guilty,  prim6  facie,  of  a  violation  of  the  Regulations,  and  to  escape 
the  legal  consequences  must  prove  it  to  have  been  impracticable  to  have  done  so. 

Where  it  is  alleged  that  it  was  impracticable  to  carry  the  coloured  lights  fixed,  on 
account  of  the  sea,  the  question  referred  to  the  Trinity  Masters. 

A  British  vessel  neither  carrying  nor  exhibiting  the  coloured  lights,  such  default 
occasioning  the  collision,  condemned  in  the  damage. 

COLLISION.    This  was  an  action  brought  by  the  owners  of 
the  British  barque  Christina,  against  the  British  brig  Living- 
stone.    There  was  also  a  cross-action  by  the  Livingstone.    The 
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1859.  collision  took  place  at  4.35  a-m.,  on  the  14Ui  of  October,  1858, 
November  n.  y^^^^^  c^pe  Trafalgar  and  Cape  St  Vincent.  Neither  yeseel 
carried  the  coloured  tights  required  by  the  Admiralty  Regulations 
of  24th  of  February,  1858.  The  Christina  carried  a  signal  lan- 
thora  at  her  bowsprit,  which  was  seen  by  the  Livingstone  at  the 
distance  of  a  mile  and  a  half.  The  Livingstone  alleged  that  she 
carried  a  similar  light,  and  also  showed  a  bright  light  on  the  port 
quarter ;  but  it  was  alleged  on  the  other  side  that  she  neither 
carried  nor  showed  any  light  whatever,  and  that  she  was  not  dis- 
covered until  within  a  cable's  length,  when  it  was  impossible  to 
prevent  the  collision. 

The  second  and  third  of  the  Admiralty  Regulations  (24th  of 
February,  1858),  applicable  to  sailing  vessels,  are  as  follows : — 

''  2.  The  coloured  lights  shall  be  fixed,  whenever  it  is  prac- 
ticable, so  to  exhibit  them;  and  shall  be  fitted  with  inboard 
screens,  projecting  at  least  three  feet  forward  from  the  light,  so  as 
to  prevent  the  lights  from  being  seen  across  the  bow. 

**  3.  When  the  coloured  lights  cannot  be  fixed  (as  in  the  case 
of  small  yessels  in  bad  weather),  they  shall  be  kept  on  deck 
between  sunset  and  sunrise,  and  on  their  proper  sides  of  the 
vessel,  ready  for  instant  exhibition,  and  shall  be  exhibited  in  such 
a  manner  as  can  be  best  seen  on  the  approach  of  or  to  any  other 
vessel  or  vessels,  in  su£Bicient  time  to  avoid  collision,  and  so  that 
the  green  light  shall  not  be  seen  on  the  port  side,  nor  the  red 
light  on  the  starboard  side.'' 

The  Livingstone  was  of  255  tons  burden ;  and  it  was  admitted 
that  a  gale  of  wind  was  blowing,  and  a  heavy  sea  running.  The 
master  of  the  Christina  alleged  that  he  had  endeavoured  in  vain 
to  procure  the  coloured  lights  at  Malta. 

The  Admiralty  Advocate  and  Deane,  Q.C.,  for  the  Christina. 

Twiss,  Q.C.,  and  Wdddilove,  for  the  Livingstone. 

Dr.  Lushington  summed  up  to  the  Trinity  Masters : — ^The 
Livingstone  was  guilty  primd  facie  of  violating  the  Regulations 
in  not  carrying  the  coloured  lights  fixed,  and  to  escape  from  the 
legal  consequence  is  bound  to  prove  sufficient  exonerating  circum- 
stances. It  is  a  question  for  you  to  consider  whether  it  was  not 
practicable  for  the  Livingstone  to  have  carried  the  coloured 
lights  fixed.  But  in  any  case  the  Livingstone  has  violated  the 
Regulation  in  not  keeping  the  coloured  lights  on  deck,  and  in 
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not  exhibiting  them.  If  such  violation  of  the  Regulation  has  in 
any  degree  contributed  to  the  collision,  the  Livingstone  is  barred 
by  the  statute  from  recoFering  in  her  action,  and  in  the  action 
of  the  Christina  is  liable  for  the  whole  damage,  unless  the  Chris- 
tina  has  been  likewise  guilty  of  a  violation  of  the  statute,  which 
contributes  to  the  collision.  It  is  immaterial,  however,  that  the 
Christina  did  not  carry  or  exhibit  the  coloured  lights,  as  it  is 
admitted  that  she  was  seen  at  the  distance  of  a  mile  and  a  half. 
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The  learned  Judge  then  submitted  the  other  evidence  in  the 
case  to  the  Trinity  Masters,  who  were  of  opinion  that  the  Living- 
stone had  exhibited  no  light  at  all,  that  this  occasioned  the  col- 
lision, and  that  the  Christina  was  not  to  blame. 

The  learned  Judge  then  condemned  the  Livingstone  in  the 
whole  damage. 

Stokes,  proctor  for  the  Christina. 

Wcuktihve,  proctor  for  the  Livingstone. 


THE  SCHWALBE,  —  Hasbb,  Master. 

CoUisian — ExtrcHirticulate  Evidence — Exceptive  Allegation — 

Practice. 

The  Court  will  not  encourage  objections  to  the  reception  of  evidence  as  extra- 
articulate. 

ETidcnce  pertinent  to  the  issue,  objected  to  as  extra-^articulate,  admitted,  the  other 
party  having  leave  to  counterplead  and  produce  evidence  in  reply. 

npHIS  was  a  cause  of  collision  brought  by  the  owners  of  the 
J-  brig  Crown  against  the  screw-steamship  Schwalbe.  The 
libel  of  the  Crown  charged  the  Schwalbe  with  starboarding  before 
the  collision,  which  was  denied  in  the  allegation  of  the  Schwalbe : 
the  libel  did  not  plead  any  words  spoken  at  the  time  of  the  col- 
lision on  board  the  Schwalbe.  The  evidence  was  taken  by 
deposition  before  an  examiner  of  the  Court.  The  witnesses  for 
the  Schwalbe  were  examined  first.  On  cross-examination  the 
pilot  was  asked,  if  on  the  vessels  clearing  he  had  stamped  his 
foot  on  the  deck,  and  in  the  presence  of  the  master  and  crew  of 
the  Crown  exclaimed^  ^^  Damn  it,  the  helm's  to  starboard  again/' 
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1859.       or  anything  to  that  effect,  and  he  denied  it.     The  master  of  the 
— ^^""  ''  •    Schwalbe  was  also  cross-examined  on  the  point,  and  gave  the 

same  denial  as  the  pilot.  Subsequently  one  of  the  witnesses  in 
support  of  the  libel,  an  able  seaman  of  the  Crown,  in  his 
examination  in  chief,  having  stated  the  circumstances  of  the 
collision,  and  that  after  the  steamer  was  cut  clear  of  the  brig  she 
backed  away,  went  on  to  depose  as  follows  : — '^  And  as  she  was 
so  backing,  the  pilot  of  the  steamer,  who  was  on  the  bridge, 
stamped  his  foot  and  said,  *  The  damned  helm  is  still  astar- 
board.*  All  our  hands  were  up  on  the  bridge  with  him  at  the 
time  that  he  said  this." 

The  proctor  for  the  Schwalbe  objected  to  this  being  taken 
down  by  the  examiner,  on  the  ground  that  it  was  extra-articu- 
late ;  but  the  evidence  was,  nevertheless,  taken  by  the  examiner. 
An  exceptive  allegation  was  then  brought  in  on  the  part  of  the 
Schwalbe  against  the  reception  of  this  evidence,  which,  by  direc- 
tion of  the  Court  (a),  stood  over  until  the  printing  of  the  whole 
evidence  of  the  case  was  completed.  The  evidence  having  been 
printed,  the  question  was  now  argued. 

TwisSf  Q*C.,  against  the  admission  of  the  evidence. 

The  evidence  is  clearly  extra-articulate.  The  libel  does  not 
plead  any  such  words  being  spoken ;  and  it  is  clear  that,  if  they 
were  so  spoken  and  heard,  they  might  and  ought  to  have  been 
pleaded.  The  practice  of  this  Court  requires  that  the  whole  case 
should  appear  on  the  pleadings.  This  portion  of  the  evidence, 
therefore,  is  inadmissible. 

DeanCy  Q.C.,  contra. 

It  is  true  that  the  evidence  is  extra-articulate,  but  it  does  not 
follow  that  therefore  it  should  not  be  admitted.  The  pleadings 
are  for  the  satisfaction  of  the  Court,  and  to  give  fair  notice  to 
the  other  side  of  the  case  they  must  be  prepared  to  meet ;  they 
are  not  to  contain  all  the  evidence.  Formerly,  when  there  was 
no  opportunity  of  cross  and  re-examination,  it  might  have  been 
more  necessary  to  confine  the  evidence  to  the  pleadings,  as  in- 
justice might  otherwise  have  been  done ;  but  that  reason  does 
not  obtain  now.  The  defendants  have  had  the  opportunity  of 
obtaining  the  denial  of  the  pilot,  and  have  obtained  the  denial, 
and  they  are  intitled  to  no  more.  The  plaintiffs,  on  the  other 
hand,  having  asked  the  question  in  cross-examination  of  the  wit- 

(a)  Ante,  p. 461. 
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nesSy  have  a  right  to  produce  evidence  to  contradict  him;  1859. 
the  fact  alleged  and  denied  being  part  of  the  res  gestce^  and  '^*^""^^^' 
clearly  relevant  to  the  issue:  or,  indeed,  in  order  to  dis- 
credit his  particular  statement ;  Taylor  on  Evidence  (2nd  edition, 
p.  1143).  The  rule  is  thus  stated  by  Alderson,  B  ,  in  the  case  of 
the  Attorney-General  v.  Hitchcock  {a): — "  A  witness  may  be 
asked  any  question,  which,  if  answered,  would  qualify  or  contra- 
dict some  previous  part  of  that  witness's  testimony  given  on  the 
trial  of  the  issue ;  and  if  that  question  is  so  put  to  him,  and  an- 
swered, the  opposite  party  may  then  contradict  him :  and  for 
this  simple  reason,  that  the  contradiction  qualifies  or  contradicts 
the  previous  part  of  the  witness's  testimony,  and  so  removes  it" 

Dr.  Lushinqton  : — Exceptive  allegations  have  been  of  very  Judgment, 
rare  occurrence  in  this  Court :  I  only  remember  three  or  four  in  The  Court  re- 
the  course  of  the  last  thirty  years,  and  the  Court  is  not  inclined  dude  evidence 
to  encourage  them.     Where  the  evidence  objected  to  is  imper-  pertinent  to  the 
tinent  to  the  issue  as  well  as   extra-articulate,  the   Court,   if 
called  upon,  would  not  retain  it ;  but  where  the  extra-articulate 
evidence  is  pertinent  to  the  issue,  and  especially  where,  as  in  the 
present   instance,  it  forms   part  of  the    res  gestce,  the  Court 
would  be  most  reluctant  to  exclude  it      The  Court   will   not 
shut  its  eyes  to  the  truth ;  but,  on  the  other  band,  if  the  oppo- 
site party  has  been  surprised,  and  desires   an  opportunity  of 
meeting  the  extra-articulate  evidence,  the  Court  will  give  leave 
to  counterplead  and  produce  evidence  on  the  counter-plea. 

This  has  been  the  practice  of  all  Courts  using  libel  and  allega- 
tion, and  was  very  frequently  followed  in  the  Ecclesiastical 
Courts  in  causes  where  the  sanity  of  the  testator  was  in  issue ;  it 
was  found  impossible  to  state,  in  the  first  instance,  all  the  facts 
and  circumstances  bearing  upon  that  most  complex  question.  A 
somewhat  similar  reason  obtains,  in  many  causes  of  collision, 
for  admitting  extra-articulate  evidence.  The  collision  takes  place 
at  night,  in  darkness,  and  many  important  facts  which  bear  upon 
the  collision  taking  place  on  board  one  ship  are  unknown  on 
board  the  other.  Thus  it  cannot  be  known  on  board  one  ship 
what  orders  were  given  on  board  the  other ;  what  words  passed  ; 
what  look-out  was  kept,  and  so  on.  If  these  are  discovered 
subsequently  to  pleading,  there  can  be  no  wrong  done  in  admit- 
ting evidence  of  them,  if  the  other  party  has  opportunity  of 
giving  his  contradiction.  I  think  it  is  the  duty  of  the  Court  not 
to  encourage  objections  to  evidence  as  extra-articulate,  even  if 
by  the  exercise  of  diligence  it  might  have  been  obtained  and 

(a)  1  Ezch.  102. 
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pleaded  in  the  first  instance.  In  this  I  have  tiie  antbori^  of 
Lord  Stowelly  who,  in  the  case  of  the  Harvey  (a),  sajs  thus  :— « 
^*  On  the  part  of  the  captain  there  are  several  witnessesi  and 
among  them  Mr.  Evans,  whose  testiinony  alone,  if  true,  ia  de^ 
cisive  upon  the  subject :  and  I  do  not  think  it  a  sufficient  objeo 
tion  to  his  testimony  that  his  conversations  with  the  captain  io 
respect  to  this  young  man  are  not  to  be  found  in  the  all^ation 
as  well  as  in  his  evidence ;  that  is  a  technical  objection^  not  to 
be  too  strictly  applied."  In  the  present  case  the  objection  has 
far  less  weight,  both  on  account  of  the  descriptioo  of  the  evidence,, 
and  because  the  party  objecting  has  had  opportunity  to  contra^ 
diet  in  cross  and  re-examination.  I  shall  direct  the  evidence  to 
be  admitted ;  the  proctor  for  the  Schwalbe  may,  if  he  thinks  fit, 
bring  in  a  counter-plea  and  produce  evidence  upon  it. 


JDeaeon,  proctor  for  the  Crown. 


Clarkson  for  the  Schwalbe. 


December  22. 


THE  JONATHAN  GOODHUE,  —  Jones,  Master. 

Wages  of  Foreign  Master — Bottomry  Debt — Priority— 17  ^  18 

Vict.  c.  104,  «.  191. 

The  master  of  a  foreign  ship  bavingi  in  the  terms  of  a  bottomry  bond,  bound  him- 
self as  well  as  the  ship  and  freight,  cannot  inforce  his  lien  for  wages  against 
the  claim  of  the  bondholder. 

The  miford  (ft)  confirmed. 

Sembie,  A  mariner's  wages,  earned  before  the  execution  of  a  bottomry  bond,  post- 
poned to  the  bond. 

THIS  was  an  action  by  the  master  of  the  American  ship 
Jonathan  Goodhue,  praying  payment  of  6601.,  the  balance 
of  his  wages,  out  of  the  proceeds  of  ship  and^  freight  remaining 
in  the  Court.  It  was  opposed  by  the  holders  of  a  bott<Hnry 
bond,  executed  by  the  master  now  suing,  on  ship,  freight  and 
cargo,  which  had  been  pronounced  Talid  against  ship  and  freight 
and  invalid  against  the  cargo  (c) :  they  sdleged  that  their  claim 
amounted  to  2,8682.  16^.,  besides  interest;  that  the  proceeds  of 
ship  and  freight  amounted  only  to  2,221/.  8s.  2d.y  and  that  they 
were  intitled  to  priority  over  the  master^s  claim  for  wages,  or,  at 


(a)  2  Plagg.  83. 


(6)  Ante,  p.  862. 


(c)  Ante. 
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least,  over  his  claim  for  was:e8  earned  before  the  execution  of       *°^^' 

,       '       ,  °  December  22. 

the  bond.  


The  Admiralty  Advocate  and  Robinson  for  the  bondholders. 

Admitting  that,  according  to  the  Milford {a),  the  master  of  a 
foreign  ship  is  intitled  to  sue  for  his  wages  in  this  Court,  he 
cannot  do  so  against  the  holders  of  a  bond  which  he  has  himself 
executed.  The  form  of  the  bond  shows  this  conclusively.  The 
master  binds  himself  personally  for  the  repayment  of  the  money 
borrowed  on  bottomry.  No  equitable  construction  can  defeat  an 
obligation  so  absolute.  The  obligation  is  not  a  matter  of  form, 
it  is  of  the  essence  of  the  contract ;  it  occurs  in  every  bottomry 
bond,  forms  part  of  the  security  to  the  lender  for  advancing  his 
money,  and  operates  as  a  safeguard  to  the  owner  that  the  master 
shall  not  pledge  his  property  without  necessity.  In  Abbott  on 
Shipping  (b),  it  is  said,  *^  The  remedy  of  the  lender  is  against  the 
master  of  the  ship."  And  in  The  William  (c),  where  the  master, 
who  was  also  a  part-owner,  had  given  a  bond,  this  Court  said, 
"  The  master  giving  the  bond  becomes  a  debtor  to  the  lender  in 
a  double  capacity,  for  both  personal  credit  is  pledged  and  the 
ship  is  hypothecated :"  this  dictum  is  not  rendered  inapplicable 
by  the  master,  in  this  case,  not  being  a  part-owner.  The  master 
has  also,  by  the  bond,  which  is  his  own  act  and  deed,  pledged 
the  freight  to  the  lender  without  reservation ;  it  is  a  violation  of 
his  contract  now  to  claim  a  lien  on  the  freight  to  satisfy  his  pri- 
vate debt  He  has,  moreover,  another  remedy  by  personal 
action  in  his  own  forum  against  his  owners ;  but  the  bondholders 
have  no  other  source  of  payment  Even  if  the  bondholders  have 
not  an  absolute  preference  over  the  master,  they  are  intitled  to 
priority  over  his  claim  for  wages  earned  previously  to  the  execu- 
tion of  the  bond;  Abbott  on  Shipping  (10th  ed.  pp.  532,  533); 
Selina  (d). 

Addams,  Q.C.,  and  Wambey,  for  the  master. 

Seamen's  wages  have  always  been  favoured  by  the  Court; 
Madonna  VIdra  {e) ;  and  by  the  Merchant  Shipping  Act  mas- 
ters have  now  the  same  remedies  as  seamen.  No  distinction 
can  be  made  between  wages  earned  before  and  wages  earned 
after  the  bond;  the  services  of  the  master  are  continuous  and  in- 
divisible. There  is  no  case  in  which  a  seaman's  wages  have 
been  postponed  to  a  bond.    The  master  does  not  curtail  his  own 

(a)  Ante,  p.  362.  (d)  2  N.  of  C.  18. 

(6)  lOtb  edition,  p.  116.  (e)  1  Dodson,  37. 

(c)  Ante,  p.  346. 
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Judgment. 


rights  by  signing  the  bond.  He  really  signs  in  the  interest  of 
his  owner  and  for  his  owner,  and  where  an  agent  contracts  for 
his  principal  the  principal  alone  is  liable.  The  words  of  thebond, 
whereby  the  master  binds  himself,  are  formal  merely,  and  should 
receive  an  equitable  construction.  It  is  notorious  and  manifest 
from  the  very  term,  that  in  bottomry  transactions  the  real  security 
is  the  bottom  of  the  ship^  But  even  if  the  master  is  personally 
responsible,  it  is  not  here  but  in  a  Court  of  law;  and  if  not 
responsible  here  directly,  he  cannot  be  made  responsible  indi- 
rectly. In  point  of  fact  the  master,  when  he  signs  a  bond,  never 
intends  to  give  up  his  remedy  for  his  own  wages;  and  it  would 
be  a  hardship  if  the  law  took  away  his  remedy  from  him.  It 
would  also  be  highly  injurious  to  commerce ;  for  masters  would 
be  unwilHng  to  take  up  money  on  bottomry,  although  the  interest 
of  their  owners  required  it 

Dr.  LrsHiNOTON: — It  is  unfortunately  incidental  to  ttiis  case 
that  one  of  two  innocent  parties  must  suffer.  It  is  certainly  a 
case  prinuB  impressianis ;  none  similar,  however,  has  ever  come 
under  the  consideration  of  the  Court. 


The  master 
BueB  under  the 
Merchant 
Shipping  Act, 
1864. 


It  is  most  necessary  to  bear  in  mind  who  are  the  parties  in 
this  cause.  They  are  the  master  of  a  ship  and  the  holders  of  a 
bottomry  bond.  If  the  case  were  one  of  a  master  proceeding 
against  the  owner,  or  against  proceeds  in  the  registry  claimed  by 
the  owner,  very  different  considerations  would  apply.  The 
master  sues  by  virtue  of  the  statute,  the  Merchant  Shipping 
Act,  IH54,  s.  191.  Whatever  may  have  been  the  American  law, 
this  Court,  previous  to  the  statute,  had  no  jurisdiction  in  respect 
of  a  master's  wages.  But  now  the  master  has,  by  virtue  of  the 
statute, ''  so  far  as  the  case  permits," — and  these  are  not  unim- 
portant words, — "the  same  rights,  liens  and  reoiedies  for  the 
recovery  of  his  wages  as  any  other  seaman." 


Case  of  the 
Milford. 


When  this  case  was  first  brought  before  the  Court,  it  was  said 
that  the  American  law  would  exclude  the  master  from  the  benefit 
of  the  statute, — that  it  was  a  legal  incident  of  the  contract  that 
the  master  should  have  no  lien  on  either  ship  or  freight  for  wages 
or  advances.  But,  pending  that  question,  the  Court  decided,  in 
the  case  of  The  Milfordj  that  the  remedy  must  follow  the 
lexforif  and  that  a  foreign  master  was  intitled  to  the  same  remedy 
against  ship  and  freight  as  a  British  master.  I  adhere  to  that 
judgment,  though  I  repeat  what  I  then  said,  that  it  was  a  case 
of  great  doubt  and  difficulty.  If  the  present  case,  therefore,  had 
gone  no  further,  I  should  have  decreed  payment  to  the  master. 


, 
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But  since  that  time  the  bondholders  have  raised  a  new  objection^        1S59. 
which  is  stated  in  the  present  act  on  petition.    It  is  there  alleged    ^^**^^  ^^* 
for  the  bondholders  that  **  they  have  no  other  security  than  the 
proceeds  for  the  amount  due  to  them  on  the  bond,  and  will  be 
unable,  in  any  case,  to  recover  a  large  portion  of  that  amount, 
and  that  any  wages  recovered  by  the  master  out  of  the  proceeds 
will,  to  that  extent,  increase  the  loss  to  them ;"  and  further,  that 
**  the  greater  part  of  the  wages  sued  for  by  the  master  were 
earned  by  him  before  the  execution  of  the  bond  ;*'  and  the  Court 
is  then  prayed  to  direct  the  proceeds  to  be  paid  out  to  the  bond- 
holders.   But  the  main  objection  to  the  master's  claim  is  not 
explicitly  stated.    It  should  have  been  stated  what  the  contents  The  question 
of  the  bond  were;  that  by  the  terms  of  the  bond  the  master  had  {ermsof  the 
bound  ship  and  freight,  and  had  rendered  himself  personally  ^n^ 
liable  for  the  money  advanced  by  the  bondholders,  and,  conse* 
quently,  could  not  put  his  lien  in  competition  with  their  claim. 
However,  the  question  is  substantially  raised  by  the  concluding 
prayer,  and  has  been  directly  submitted  to  the  Court  in  argument* 
The  counsel  for  the  bondholders  now  contend  that  the  lien  of  the 
master  for  his  wages  and  advances  cannot  operate  to  the  injury 
of  those  to  whom  he  had  made  himself  personally  responsible, 
and  to  whom  he  had  hypothecated  the  very  fund  from  which  he 
now  seeks  preferential  payment 

The  other  side  rely  on  the  master's  lien  for  wages  as  abso*  As  against  the 
lute,  like  any  other  mariner's,  against  the  ship  and  freight.     But  themasteHsin 
the  question  is  not  whether  the  master  has  lost  his  lien  upon  ship  a  diflTerentposi- 
and  freight,  but  whether  he  can  inforce  that  lien  against  the  in*  seamen, 
terest  of  the  bondholder.    As  to  wages  generally,  seamen,  no 
doubl,  are  generally  intitled  to  a  priority  of  payment ;  but  even 
here  difficulties  might  arise,  and  the  Court  has  guarded  against 
expressing  any  opinion  in  case  of  wages  earned  before  the  execu- 
tion of  a  bond  or  on  a  previous  voyage ;  and  I  wish  to  state  that 
tbis  is  an  undecided  point,  possibly  of  great  difficulty,  and  that 
certain  complications  might  give  the  Court   much   trouUe  in 
determining  the  rights  of  tlie  parties. 

I  must  now  advert  to  the  terms  of  the  bond.     Is  the  master  a  Th«  mMter  ht» 
debtor  for  the  money  advanced  on  bottomry  ?    This  is  the  im-  by*the  bond,  a 
portant  fact  on  which  the  question  of  law  must  turn.    The  words  debtor  to  the 
of  the  bond  are  these : — "  And  I  do  hereby  bind  myself,  my 
heirs,  executors  and  administrators,  and  my  lands,  tenements, 
goods  and  chattels,  and  especially  the  said  barque  or  vessel,  with 
her  tackle,  apparel,  boats,  oars  and  appurtenances ;  and  also  the 
said  goods,  and  the  freight  which  is  or  shall  become  due  and 
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and  has 
pledged  the 
fund  he  now 
seeka  to  reiort 
to. 


The  proceeds 
must  be  paid 
out  to  the 
bondholders ; 
but  no  costs 
allowed. 


payable  in  respect  thereof,  to  secure  and  pay/'  kc.  I  am  urged 
to  put  an  equitable  construction  on  these  words.  I  am  desirous 
of  so  doing ;  but  if  I  did  not  hold  that  the  master,  by  these  terms, 
bound  himself  for  the  payment  of  this  money,  I  should  not  be 
putting  an  equitable  construction  upon  these  words,  I  should  be 
obliterating  them  from  the  bond  altogether.  I  apprehend  no 
Court,  pretending  to  administer  justice,  ever  took  upon  itself  to 
expunge  from  a  bond  words  so  clear,  so  perfectly  free  from  am- 
biguity, as  these.  The  next  question  is,  whether  the  Ck>urt  is  at 
liberty  to  say,  that  though  they  clearly  import  that  the  master  is 
bound  to  make  the  payment,  yet  that  they  are  void  and  of  no 
effect.  It  is  said  that  the  obligation  is  inoperative,  because  the 
master  received  no  consideration.  But  it  is  clear  that  the  master 
did  receive  consideration.  He  is  intitled  to  receive  money  from 
the  owner  for  the  completion  of  the  voyage,  which,  without  the 
bottomry  bond,  might  never  have  been  completed.  Again,  it 
has  been  said  that  the  master  acted  merely  as  agent,  and  that 
what  he  did  as  agent  does  not  bind  him  but  only  binds  his  prin- 
cipal. But  how  is  that  applicable  here,  where  the  master  ex- 
pressly binds  himself,  and  cannot,  by  the  well-known  rule  of 
bottomry  law,  bind  the  owners  personally  at  all.  Lord  Tenterden 
expressly  says,  as  has  been  quoted  by  the  Admiralty  Advocate, 
'*  The  remedy  of  the  bottomry-leader  is  against  the  master."  It 
is  true  that  in  many  cases  no  proceedings  are  taken  against  the 
master, — for  a  very  good  reason,  that  he  is  generally  incompetent 
to  pay ;  and  it  may  be  true  that  this  Court  has  no  direct  juris- 
diction against  him  upon  the  bond,  though  I  give  no  opinion 
on  this  point;  but  that  he  is  liable  somewhere  I  entertain  no 
doubt.  The  master  has,  moreover,  hypothecated  by  his  own  act 
the  ship  and  freight  as  security  for  the  money  advanced.  How, 
then,  can  I  allow  this  roan,  who  is  personally  liable  to  the  bond- 
holders, and  who  has  made  over  to  them  the  very  property 
against  which  he  raises  a  claim,  to  say,  **  I  will  take  that  pro- 
perty out  of  your  hands,  for  my  benefit  and  to  your  injury  ?"  I 
am  of  opinion  that  I  should  be  acting  contrary  to  every  principle 
of  law  and  equity  were  I  to  do  so ;  and  further,  I  think  I  might 
subject  the  Court  to  an  injunction,  and,  perhaps,  to  a  foreign 
attachment  I  direct  the  proceeds  to  be  paid  out  to  the  bond- 
holders ;  but  certainly  this  is  not  a  case  for  the  Court  to  give 
costs. 

Bathurst,  proctor  for  the  bondholders. 
Rothery  for  the  master. 
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ACCOUNTS. 
An  agent  appropriating  in  his  ac- 
counts with  his  principal  sums 
received  to  the  payment  of  speci- 
fic items,  is  estopped  from  dispute 
ing  the  payment  of  those  items. 
M'est  Friesland.  (P.  C.)  Page  456 

ACTION  IN  REM. 

See  BoTTouRT. 
Collision. 

Judgment  Recoybred. 
Master's  Wages. 
Necessaries. 
Possession. 
Resfondemtia. 
Sale  of  Ship. 
Salvage. 
Wages. 

ADMIRALTY  REGULATIONS. 
iSeelDoLLisioNi  III.,  IV. 

APPEAL. 
I. 

The  Court  of  Appeal  will  not,  ex- 
cept in  extreme  cases,  disturb  a 
judgment  in  a  cause  of  salvage 
upon  a  mere  question  of  amount. 
Clarisse.     (P.C.)  134 

s. 


IT.  Costs. 

1.  Where  the  judgment  of  the  Court 
below  is  reversed  on  a  point  not  ar- 
gued there,  no  costs  of  the  appeal 
allowed.  James. (P.C.)     Page  62 

2.  No  costs  either  in  the  Court  be- 
low or  in  the  Court  of  Appeal 
allowed,  though  the  judgment  re- 
versed, the  circumstances  being 
peculiar.     Dumfries.  (P.C.)    127 

S.  In  a  cause  of  salvage,  appealed 
on  the  ground  of  insufficient 
award,  the  Court  reluctantly 
affirming  the  judgment,  gave  no 
costs.     Clarisse.     (P.  C.)        134 

4.  Where,  in  a  cause  of  collision, 
both  parties  appeal  from  a  sen- 
tence pronouncing  both  to  blame, 
and  the  sentence  is  affirmed,  no 
costs  of  the  appeal  given.  North 
American.     (P.  C.)  358 

5.  In  a  cause  of  collision,  where  the 

Appellant  was  condemned  in  the 

whole  damage,  and  the  Court  of 

Appeal  divided  the  damages,  costs 

of  the   appeal  given.     Fyenoord. 

(P.  C.)  374 

III. 

Sequestration  for  costs  granted  under 

7  &  8  Vict.  c.  69,  8.  12.     Aus- 

traUa.    (P.C.)  480 

P  P 


580 


INDEX. 


BAIL. 
See  Collision,  XIII. 

BOTTOMRY. 
I.  On  Cargo. 
A  bottomry  bond  upon  ship,  freight, 
and  cargo  for  necessary  repairs 
to  the  ship,  executed  after  the 
repairs  done  and  the  contract  of 
affreightmenty  but  before  actual 
shipment  of  the  cargo,  is  invalid  as 
against  cargo.    Jonathan  Goodhue, 

Page  355 
'    II.  New  Voyage. 

1.  A  bottomry  bond,  given  by  the 
master,  with  the  owner's  consent, 
upon  a  British  ship  lying  in  a 
British  port,  for  a  new  voyage,  is 
invalid,  as  contrary  to  the  policy 
of  the  law  which  is  against  secret 
liens  ;  but  if  the  ship  was  lying  in 
a  foreign  port,  the  bond  may  be 
valid.     Royal  Arch.  269 

2.  A  bond  may  be  given  by  a  British 
subject  on  the  occasion  of  his  pur- 
chasing a  British  ship  abroad  and 
raising  money  for  her  outfit  to  re- 
turn home  and  a  new  voyage. 
Helgoland.  491 

III.  Credit  Pledged. 

A  bottomry  bond  may  be  given  to  a 
person  who,  without  actually  ad- 
vancing money,  has  pledged  his 
own  credit  for  the  expenses  of  the 
ship.     Royal  Arch.  279 

IV.  Maritime  Risk. 

1.  No  particular  rate  of  interest  is 
essential  to  a  bottomry  bond,  but 
ordinary  interest  raises  a  suspi- 
cion that  sea-risk  is  not  intended. 
Royal  Arch.  280 

2.  The  expression  of  maritime  risk, 
to  be  collected  from  all  the  terms 
of  the  instrument,  is  essential  to 
the  validity  of  a  bottomry  bond. 
Stipulations  in  an  instrument  pur- 
porting to  be  an  agreement  to 
hypothecate  the  ship,  which,  taken 
together,  exclude  the  implication 


of  maritime  risk : — Common  rate 
of  interest,  to  extend  beyond  the 
date  of  arrival  at  the  port  of  des- 
tination and  until  payment  of  the 
principal;  insurance  of  the  ship 
beyond  the  date  of  arrival,  the 
same  to  be  made  by  the  lenders, 
and  paid  for  by  the  borrowers. — 
This  conclusion  not  rebutted  by  a 
stipulation  to  pay  a  bill  of  ex- 
change for  the  amount  of  the 
money  lent  within  thirty-four  days 
after  arrival,  the  bill  not  being 
expressed  to  be  drawn  as  a  col- 
lateral security. 

Semble*  If  sea-risk  is  directly 
expressed,  a  stipulation  that  the 
ship  shall  be  insured  for  the 
voyage  by  the  lenders,  and  the 
premium  be  repaid  by  the  bor- 
rowers, is  immaterial.  Indomitable. 

Page  446 
S.  In  a  bottomry  bond  taken  at 
Calcutta,  blanks  had  been  left 
where  the  rate  of  interest  ought 
to  have  been  expressed.  The 
Court  refused  an  affidavit  to  show 
the  rate  agreed  upon,  but  pro- 
nounced for  the  bond  with  such 
bottomry  interest  as  the  Registrar 
should  find  to  have  been  usual  at 
Calcutta  at  the  date  of  the  bond. 
Change.  240 

V.  Consent  of  Part-Ownbr. 
The   consent  of  a  managing  part- 
owner  to  a  bottomry  bond  binds 
his  co-owners.  Royal  Arch,    282 

VI.  Items. 

1 .  The  bond  proved  valid,  the  Court 
will  not  minutely  examine  what 
has  been  done  in  preparing  the 
vessel  for  sea.     Royal  Arch.     279 

2.  In  estimating  commissions  in  a 
foreign  port,  claimed  under  a 
bond,  the  Court,  taking  into  con- 
sideration the  local  usage,  will 
allow  them  only  so  far  as  they  are 
reasonable.     Roderick  Dhu.     1 77 
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3.  The  charterer  may  deduct  from 
freight  payable  to  a  bondholder 
the  premium  for  insurance  of  part 
of  the  freight  advanced  according 
to  stipulation  in  the  charter-party 
before  the  bond  was  granted. 
Catherine.  Page  263 

4.  The  charterer  may  deduct  from 
freight  payable  to  a  bondholder 
advances  made  by  him  on  account 
of  freight,  according  to  stipulation 
in  the  charter,  subsequently  to  the 
giving  of  the  bond,  and  also  the 
premium  of  insurance  thereon; 
but  he  cannot  deduct  the  broker's 
commission  on  the  charter.  Stand- 
ard. 267 

5  Item  of  master's  wages  paid  to 
him  in  a  British  colony,  upon  his 
leaving  the  ship  by  necessity  of 
ill  health,  allowed  under  a  bot- 
tomry bond.    Rajah  of  Cochin, 

473 

Owner  disputing  the  amount  of  such 
wages  bound  to  show  that  it  was 
improper.     Ibid. 

VII.  0!rHE&  Claims. 

1.  The  owner  of  a  vessel  having 
advanced  monies  for  wages  is  not 
intitled  to  be  reimbursed  out  of 
the  proceeds  of  the  ship  to  the 
prejudice  of  a  bottomry  bond- 
holder.    Janet  fVilson.  261 

2.  Quaere,  If  wages  earned  before 
the  giving  of  a  bond  are  to  be 
preferred  to  the  bond. 

Janet  fVilson.  262 

Jonathan  Goodhue.     524 

8.  Bondholder's  claim  preferred  to 

wages'  claim  of  master  signing  the 

bond.     William.  346 

Jonathan  Goodhue.       524 

VIII.  Miscellaneous. 

1 .  A  bottomry  bond  originally  valid 

is  not  affected  by  any  agreement 

by  the  bondholder  for  the  purchase 

of  the  ship.     Helgoland.         491 


2.  A  bondholder  is  under  no  obli- 
gation to  communicate  the  exist- 
ence of  the  bond  to  the  mort- 
gagees of  the  ship,  and  is  not 
affected  by  the  owner  concealing 
it  from  them.  Helgoland.  Page  491 

3.  A  bond  becomes  payable  upon 
the  abandonment  of  the  voyage 
agreed  upon  in  the  bond.    Ibid. 

4.  A  mortgagee  cannot  set  up  as  a 
defence  to  the  bond  the  laches  of 
the  bondholder  enforcing  it,  unless 
his  position  has  been  thereby  pre- 
judiced.    Ibid. 

5.  A  bottomry  bond,  when  due, 
must  be  inforced  within  a  reason- 
able time ;  and  a  voluntary  agree- 
ment by  the  holder  and  the  owner 
of  the  ship  to  postpone  payment 
destroys  the  lien  on  the  ship 
against  a  mortgagee.  Royal  Arch. 
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CINQUE  PORTS. 
See  Salvage,  I.  5. 

COLLISION. 

I.  Jurisdiction. 
The  Court  of  Admiralty  has  juris- 
diction over  an  action  brought  by 
the  owner  of  a  British  ship  against 
a  foreign  ship  for  a  collision  in 
foreign  waters.    Griefswald,     430 

II.  Action  in  Rem. 

1.  In  an  action  in  rem  for  a  collision, 
the  ship  is  responsible,  although 
the  whole  control  of  the  ship  was 
in  the  charterers,  and  the  collision 
was  caused  by  the  default  of  the 
charterers'  servants.  Ticonderoga. 

215 
An  American  ship,  chartered  by 
the  French  Government,  and  by 
orders  of  a  French  oflicer  put  in 
tow  of  a  steamer,  held  liable  for 
coming,  whilst  so  in  tow,  into  col- 
lision with  another  vessel.      Ibid. 
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2.  A  Plaintiff  having  sued  in  a  Court 
of  Law  and  obtained  a  verdict,  is 
intitled,  if  the  Defendant  proves 
insolvent,  to  sue  the  ship  in  the 
Admiralty  Court,  notwithstanding 
the  ship  has  changed  hands.  John 
and  Mary.  Page  47 1 

III.  Admiralty  Regulations,  1852, 

AS  TO  Lights. 

{See  Appendix  I,) 

1.  A  smack  hove  to  and  reefing  is 
bound  to  show  a  light  on  another 
vessel  approaching.  City  of  Lofi- 
don.  245 

2.  So  also  a  sailing  vessel  in  tow  in 
a  river  in  the  neighbourhood  of 
other  vessels.     Unity ^  103 

3.  A  three-coloured  light  at  the  bow- 
sprit of  a  sailing  vessel  not  a  suf- 
cient  '*  exhibition  of  a  bright  light." 

Mangerton.    120 
Urania,  253 

4.  The  Regulations  of  1 852,  issued 
by  virtue  of  14  &  15  rtct.  c.  79, 
not  revoked  by  the  repeal  of  that 
Act  by  17  &  18  Viet.  c.  120,  s.  4. 
Mangtrton.  120 

5.  A  barge  observing  the  red  light 
of  a  steamer  broad  on  her  port- 
bow  and  distant  a  mile,  not  bound 
to  show  a  light,  the  steamer  not 
"  approaching."     Ceres.  250 

IV.  Admiralty  Regulations,  1858. 

{See  Appendix  IV.) 
If  the  collision  was  occasioned  by 
one  of  the  vessels  not  having  car- 
ried the  prescribed  coloured  light 
fixed,  the  owners  will  be  con- 
demned in  the  damage,  unless  they 
prove  that  in  the  circumstances  it 
was  impracticable  to  observe  the 
rule.  Calla.  465 

Livingstone*    519 

V.  Rules  op  the  Sea. 

1.  In  a  collision  between  a  British 
ship  and  a  foreign  ship  on  the  high 


seat,  the  duty  and  right  of  both 
parties  is  to  be  determined  by  the 
law  maritime.  Dumfriee.  Page  64 

ZoUoerem.     96 

2.  A  foreign  vessel  seeing  a  green 
light  three  or  foar  points  cm  her 
starboard  bow,  justified  in  star- 
boarding.    SylpL  2S6 

3.  The  maritime  role  requiring  a 
vessel  on  the  port  tack  going  free 
to  give  way  to  a  vessel  dose-bauled 
on  the  starboard  tack,  intitles  the 
latter  to  keep  her  course,  and  re- 
quires the  former  to  get  out  of  the 
way  in  the  most  practicable  man- 
ner,  whether  by  porting  or  star- 
boarding.   Dumfries.  (P.  C.)  125 

4.  A  foreign  vessel  on  the  starboard 
tack  meeting  a  vessel  close-hauled 
on  the  port  tack,  is  bound  to  keep 
her  course ;  the  vessel  on  the  port 
tack  to  port  and  go  to  leeward. 
North  American.   (P.  C.)        359 

VL  Rule  prescribed  by  17  &  18 
Vict.  c.  104,  «.  296. 

1 .  Rule  considered.    H.MJS.  Infiex" 

Me.    32 
Ericsson.     38 

2.  Applies  to  vessels  lying  to. 
James.     (P.  C.)  60 

3.  Does  not  apply  to  vessels  crossing. 
Cleopatra.  136 

4.  Does  not  apply  to  a  foreign  ship 
on  the  high  seas,  or  to  a  British 
ship  coming  into  collision  with  a 
foreign  ship  on  the  high  seas. 

Dumfries.    64 
Zollverein.    96 

5.  The  rule  does  not  require  porting 
immediately  if  the  vessel  seen  is 
at  a  considerable  distance.  Man* 
gerton.  120 

6  Red  light  three  points  on  starboard 
bowy  rule  requires  porting.    Ibid. 

7.  Green  light  two  points  on  star- 
board bow,  rule  requires  porting. 
Cleopatra.  137 

8.  Green  light  three  or  four  poinu 
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on  starboard  bow,  and  at  a  consi- 
derable distknce ;  semble^  role  does 
not  require  porting.     Sylph. 

Page  ftS6 
9.  A  vessel  baling  ported  as  required 
by  the  rale,  justified  in  starboard- 
ing at  the  last  moment  to  avoid 
immediate  danger.    Joseph  Somes. 

185 

VII.    RuirS   FOR  Steahers   navi- 

OATIMO   NAKROW  CHANNELS,  17 

&  18  Fict.  c.  104,  s.  297. 

1.  The  owners  of  a  vessel  are  re- 
sponsible for  damage  occasioned 
by  the  roaster  not  observing  the 
rule,  notwithstanding  s.  299  de- 
clares that  the  damage  in  such 
case  shall  be  deemed  to  be  caused 
by  the  wilful  default  of  the  person 
in  charge  of  the  deck.    Seine,  411 

2  If  a  pilot,  employed  by  compul- 
sion, takes  a  steam-vessel  to  the 
port  side  of  a  narrow  channel,  the 
master  is  not  bound  to  interfere, 
and  the  owners  are  not  respon- 
sible for  damage  caused  thereby. 
Argo.  462 

5.  Custom  not  founded  on  necessity 

no  justification  for  non-observance 

of  the  rule.  Unity.     101 

Hand  of  Providence.     1 07 

Seine.    411 

4.  Rule  applies  to  a  vessel  in  tow  of 
a  steam-tug.  Unity.     101 

Hand  of  Providence..    1 07 
La  Plata  (P.  C.  overruling 

8.0.)  221,298 

5.  The  section  may  be  controlled  by 
a.  291,  so  as  not  to  apply  to  fo- 
reign steand-ships,  but  a  customary 
course  of  navigation  for  all  steam- 
ships in  the  river  Thames  will  be 
presumed  to  have  emanated  from 
the  statute^  which  custom  every 
foreign  steam-ship  is  bound  to 
know  and  obey.     Fyenoord.      37 is 

The  mere  convenience  of  the 
forai  n  steam-ship,  or  of  custom- 


house officers  in  the  execution 
of  their  duty,  will  not  justify  a  de- 
parture firom  the  customary  course 
of  navigation.    Fyenoord.    (P.  C.) 

Page  374 
Argo.    462 
VIIL   LiABiLrrr   under  17  &  18 
Viet.  e.  104.  ».  298. 

1 .  "  Collision  occasioned  by  the  non- 
observance  ofany  rule,"  &c.,  means 
collision  <'  contributed  to  '*  by 
James.    (P.  C.)  62 

2.  Non-observance  of  one  of  the  Ad- 
miralty Regulations,  if  not  contri- 
buting to  the  coUiMon,  does  not 
bar  the  Plamtiff  from  recovering. 
Vivid.  88 

IX.  Compulsory  Pilotage,  17  & 
18  Vict.c.  104,  «,  388. 

1.  The  d88ch  section  of  the  Mer- 
chant Shipping  Act,  1 854,  as  taking 
away  a  remedy,  is  to  be  strictly 
constnied.  General  de  Caen.  9 
^  Occasioned  by  *'  to  be  construed 
«  occasioned  solely  by ; "  owner 
responsible  if  crew  to  blame  as 
well  as  pilot.     Mobile.  128 

3.  "  Acting  in  charge "  to  be  con- 
strued **  actually  directing  the  na- 
vigation of  the  ship ;"  owner  held 
responsible,  where  the  accident 
was  occasioned,  whilst  the  pilot 
was  below.     Ibid.  71 

4.  Owner  of  a  foreign  vessel  held  re- 
sponsible for  the  act  of  a  water- 
man, hired  by  the  master  at  the 
recommendation  of  the  pilot,  to  as- 
sist in  steering.  General  dfi  Caen.  9 

5.  Owner  pleading  non-liability  un- 
der the  statute  must  prove  that 
the  pilot  was  taken  on  board  by 
compulsion  of  law,,  and  that  the 
damage  was  occasioned  solely  by 
his  default.    Admiral  Boxer.     195 

Such  a  defence  beingestabli^edy 
costs  not  given.     Ibid  1 97 

6.  The  master  is  responsible,  notwith- 
standing the  compulsory  employ- 
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ment  of  a  pilot,  for  removing  his* 
vessel  by  means  of  a  steam-tug 
from  one  dock  to  another  at  night- 
time ;  owner  of  a  vessel  held  liable 
for  a  collision  so  occasioned.  Bo- 
Tussia.  Page  94 

7.  If  a  pilot,  employed  by  compul- 
sion of  law,  takes  a  steam-vessel 
to  the  port  side  of  a  narrow  chan- 
nel, contrary  to  the  297th  section 
of  the  Merchant  Shipping  Act, 
1854,  the  master  is  not  bound  to 
interfere,  and  the  owners  are  not 
responsible  for  damage  caused 
thereby.     Argo,  463 

8.  The  owners  of  a  foreign  ship  are 
intitled  to  claim  the  benefit  of  s. 
388.     General  de  Caen.  10 

X.  Foul  Berth. 
The  owners  of  a  vessel  anchoring  too 
close  to  another  vessel,  and  falling 
upon  her  with  the  receding  tide, 
held  liable  for  the  damage.  Lidsk- 
jalf.  117 

XI.  Navigating  under  conditions 
OF  unusual  Risk  to  other 
Vessels. 

1.  A  vessel  navigating  under  condi- 
tions of  unusual  risk  to  other  ves- 
sels, as  being  towed  against  the 
tide,  held  liable  for  damage  occa- 
sioned thereby.     La  Plata,     223 

%,  The  trim  of  a  ship  is  within  the 
province  of  the  master :  if  there- 
fore a  ship  is  not  in  ordinary  safe 
trim,  and  a  collision  is  in  any  de- 
gree occasioned  thereby,  the  owners 
are  liable :  but  if  the  ship  is  in 
ordinary  safe  trim,  the  owners  are 
not  liable,  although  the  ship  might 
have  been  in  handier  trim,,  and  al- 
though the  trim  of  the  ship  in  part 
contributed  to  the  collision.  Argo. 

462 

S.  A  river  being  a  public  thorough- 
fare, must,  as  a  rule,  be  kept  open 
and  free  from  danger,  for  all  ships 
kiavigating  thereon.    On  the  occa- 


sion of  a  ship's  launch,  those  in 
charge  of  the  launch  are  bound  to 
give  the  customary  notice ;  if  there 
is  no  custom,  then  reasonable  no- 
tice. Reasonable  notice,  in  such 
circumstances,  considered.  The 
party  launching  must  prove  that 
such  notice  was  given.  Vessels 
navigating  the  river  are  bound  to 
observe  reasonable  signals  of  an 
intended  launch.  Vtanna.  Page 405 

4.  A  ship  under  sail  crossing  a  fish- 
ing ground  at  six  and  a  half  knots 
an  hour  on  a  dark  night,  and  run- 
ning into  a  vessel  fishing  with  her 
trawl  down  and  a  light  hoisted, 
condemned  in  the  damage.  Pep^ 
perell,  12 

5.  Steamer  going  ten  knots  in  a  nar- 
row channel  at  night  held  liable  for 
a  collision  thereby  occasioned. 
Despatch.  188 

6.  A  steamer  is  bound  to  ease,  or 
stop  her  engines,  on  sign  of  danger. 
Ibid. 

7.  A  steamer  under  contract  to  carry 
Government  mails  at  the  rate  of 
thirteen  knots  an  hour  is  not 
thereby  excused  for  steaming  at 
the  rate  of  twelve  knots  on  a  dark 
night  through  a  fair  way  where 
vessels  are  accustomed  to  anchor. 
Vivid.  88 

XII.  Evidence. 

1.  A  report  upon  a  collision  made  by 
a  stipendiary  magistrate  to  the 
Board  of  Trade,  and  ordered  to  be 
printed  by  the  House  of  Commons, 
not  admissible.   Mangertan.     124 

Nor  the  verdict  ot  a  coroner's 
jury.     Ibid. 

2.  Decision  of  the  Board  of  Trade 
not  admissible.  City  of  London.  246 

8.  In  a  cause  by  plea  and  proof, 
either  party  may  apply  as  a  matter 
of  right  to  have  extra-articulate 
evidence  struck  out,  either  before 
or  at  the  hearing.    Neptunus.  295 
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4.  Evidence  excepted  to  as  extra- 
articulate  admitted;  the  other 
party  having  leave  to  counterplead 
and  produce  evidence  in  reply. 
Sckwa&e.  Page  521 

5.  Practice  as  to  right  of  cross-exa- 
mining witnesses.     Chance.      294 

XIII.  Bail, 
In  a  cause  of  collision  brought  by  the 
owners  of  a  British  ship  and.  fo- 
reign owners  of  cargo,  against  a 
foreign  ship,  the  bail  held  only  liable 
to  the  extent  of  the  value  of  the 
ship  and  freight,  although  the  da- 
mage and  the  sum  in  which  the 
bail  was  given  exceeded  that  value. 
Duchesse  de  Brabant.  264 

XIV.  Measure  of  Damages* 

1.  Where  the  PlaintifTs  vessel  is  to- 
tally lost,  the  measure  of  damages 
is  the  market  value  of  the  vessel 
immediately  before  the  collision. 
Clyde.  23 

2.  In  estimating  the  value  of  a  ves- 
sel at  the  time  of  the  collision,  the 
best  evidence  is  the  opinion  of 
competent  persons  who  knew  the 
vessel  shortly  before  the  collision ; 
next,  the  opinion  of  persons  well 
conversant  with  shipping  generally. 
The  original  price  of  the  vessel, 
the  cost  of  repairs  done,  the 
amount  at  which  she  was  insured, 
&c.,  are  evidence  of  value,  but 
evidence  of  inferior  weight.  Iron- 
master. 441 

3.  Where  the  PlaintifTs  vessel  is 
much  injured  by  a  collision  abroad, 
and  the  master  acting  as  a  prudent 
owner  uninsured,  sells  the  ship  in 
preference  to  repairing,  the  owner 
recovering  for  the  damage,  is  in- 
titled  to  the  full  value  of  the  ship 
less  the  proceeds  of  the  sale,  and 
to  interest  from  the  date  of  the 
collision.     South  Sea.  141 

4.  He  is  not  intitled  to  any  allow- 
ance for  the  loss  of  a  charter- 


party,  executed  in  this  country, 
which  could  not,  if  no  collision 
had  happened,  have  been  carried 
out ;  nor  to  the  loss  of  any  con- 
tingent profits  from  the  homeward 
voyage,  which  would  have  been 
performed  but  for  the  collision. 
South  Sea.  Page  141 

5.  In  case  of  partial  damage,  the 
Plaintiff  is  intitled  to  the  full  ex- 
penses of  repairing  his  ship  and 
fitting  her  for  sea,  though  such 
repairs  make  her  more  valuable 
than  before  the  collision.  Pacto- 
lus.  173 

The  evidence  of  skilful  persons 
who  saw  the  ship  afler  the  accident 
the  best  evidence  of  what  repairs 
were  necessary.    Ibid. 

6.  Discount  to  be  allowed  from  the 
bills  for  repairs,  if  it  has  been 
received,  or  might  have  been  if 
demanded.  H.M.S.  Inflexible.  200 

7.  Excessive  charges  to  be  reduced 
by  the  Registrar  and  merchants. 

Pactolus.  173 

H.M.S.  Inflexible.    200 

8.  Compensation  allowed  for  the 
non-employment  of  the  ship  during 
repair,  consisting  of  the  expenses 
of  detention,  and  the  amount  of 
profit  lost.  H.M.S.  Inflexible.  200 

9.  Peculiar  expenses  arising  from  the 
custom  of  the  trade  in  w.hich  the 
ship  was  employed,  allowed  for. 
Ibid. 

10.  Plaintiff  intitled  to  recover  for 
subsequent  damage  caused  by  the 
collision  (as  going  on  shore),  un- 
less the  Defendant  proves  that 
such  damage  might  have  been 
avoided  by  the  exercise  of  com- 
mon care  and  skill.  Pensher.    211 

11.  Plaintiff  intitled  to  recover  for 
salvage  expenses  incurred,  unless 
Defendant  proves  them  to  have 
been  incurred  unnecessarily. 
Lmda.  307 
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Plaintiff  not  intitled  to  recover 
for  salvage  expenses  incurred  by 
his  crew  abandoning  the  vessel 
afler  the  collision,  in  consequence  of 
the  want  of  ordinary  nautical  skill 
and  resolution.  Linda.    Page  307 

12.  Plaintiff  intitled  to  recover  the 
salvage  money  paid  by  him  by 
decree  of  the  Court  in  respect  of 
services  rendered  necessary  by  the 
collision,  and  also  the  costs  of  the 
salvage  action,  although  he  made 
no  tender,     Legattu,  168 

Id.  Plaintiff  intitled  to  recover  in 
full  a  charge  (as  for  towage)  ren- 
dered necessary  by  the  collision, 
which  might  probably,  but  would 
not  necessarily,  have  been  incurred 
if  there  had  been  no  collision. 
H.M.8.  Injlexible.  200 

14.  In  a  cause  of  damage  against  a 
foreign  ship,  brought  by  the  owners 
of  a  British  ship,  and  foreign 
owners  of  cargo,  the  bail  are  only 
liable  to  the  extent  of  the  value  of 
the  ship  and  freight,  although  the 
damage  and  the  sum  in  which  bail 
was  given  exceeds  that  value. 
Duchesse  de  BrabanL  264 

XV.  Practice. 

1.  A  cross-action  may  be  instituted 
after  judgment  given  in  the  original 
action.     Calypso.  28 

2.  Where,  in  an  action  of  collision,  a 
decree  has  been  made  of  both  ves- 
sels to  blame,  the  Court  will  not 
refer  the  damage  of  both  vessels 
to  the  Registrar,  but  will  leave  the 
Defendant  to  his  cross-action,  al- 
though the  Plaintiff  resides  out  of 
the  jurisdiction,  and  his  ship  pe- 
rished in  the  collision.  North 
American.  466 

S.  Where  there  is  a  cross-action,  and 
the  action  and  cross -action  come 
on  to  be  heard  together  by  consent 
of  proctors,  the  Court  decides  in 
the  cross-action  according  to  the 


facts  pleaded  and  proved  in  the 
original  action.  Foriigern.  Page  5 1 8 
4.  Two  actions  by  difiereat  Plaintiffs 
against  a  British  ship  in  respect  of 
one  collision ;  bail  given  in  both 
actions ;  agreement  between  second 
Plaintiff  and  Defendant  that  the 
decree  in  the  second  action  shall 
follow  the  decree  in  the  first  action ; 
damage  pronounced  for  ;  value  of 
the  ship  paid  into  Court.  The 
first  Plaintiff  is  intitled,  if  no  ap- 
plication has  been  made  by  the 
second  Plaintiff  before  the  hearing 
for  an  equitable  decree,  to  priority 
of  payment  in  full.    Clara.  6 

But  if,  before  the  hearing,  such 
an  application  has  been  made  by 
the  second  Plaintiff,  the  Court  will 
pronounce  an  equitable  decree, — 
if  in  favour  of  the  damage,  for  an 
apportionment  of  the  money  under 
the  hand  of  the  Court  between  the 
Plaintiffs, — if  against  the  damage, 
for  an  equitable  payment  of  the 
costs  between  the  Plaintiffs. 
Ilnd.  e,  7 

Semble.  Where  there  are  several 
actions  by  different  Plaintiffs 
against  a  British  ship  in  respect  of 
one  collision,  and  the  owner  gives 
bail  in  all  the  actions,  and  does 
not  obtain  protection  from  the 
Court  of  Chancery  under  17  &  18 
Vict.  c.  104,  8.  514|  each  of  the 
actions  may  be  prosecuted  to  exe- 
cution.   Ibid.  4,  7 

5.  The  Plaintiff  failing  to  prove  the 
identity  of  the  ship  proceeded 
against,  is  not  liable  for  damages 
occasioned  by  the  arrest  of  the 
Defendant's  ship,  unless  the  arrest 
was  made  mal&  fide,  or  with  crassd 
negligentia.  Etangelismos. 
(P.C.)  378 

6.  Action  entered  in  name  of  bene- 
ficial, not  registered  owner,  damage 
pronounced  for: — Heldy  on  mo- 
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tioa  to  dismiss  the  Defendant,  that 
the  f  eference  should  be  proceeded 
with,  and  the  amount  reported  due 
be  paid  into  the  Registry;  the 
Plaintiff  to  be  put,  if  necessary,  to 
make  out  his  title.  lios.  Page  100 

7.  An  application  to  amend  a  mistake 
in  a  preliminary  act  must  be  made 
immediately  upon  discovery^  and 
must  be  supported  by  affidavit. 
Vortigem,  518 

8.  The  Court  will  proceed  secundum 
allegata  et  probata,  even  though 
entertaining  some  doubt  whether, 
in  so  doing,  it  will  arrive  at  the 
real  truth  and  justice  of  the  case. 

'  North  Americam.  (P.  C.)  358 

The  party  suing,  therefore,  can- 
not recover  in  full,  if  he  fails  to 
prove  the  case  set  up  in  his  plead- 
ing and  evidence,  although  no 
fault  be  proved  against  his  vessel, 
and  fault  is  established  against  the 
other  vessel.     Ibid, 

9.  Sembie*  A  defence  in  law  not 
raised  in  the  pleadings  cannot  be 
afterwards  relied  upon  at  the  heax- 
ing.     Seme.  411 

CONFLICT  OF  LAWS. 
See  FoBSXON  Ship. 

COSTS. 
Costs  will  be  given  against  a  Queen's 
ship  pronounced  in  fault.  H,M,S, 
Swallow,.  St 

See  Apfiai.,  II.,  III. 

CoLUsioN,  IX.,  5,  XIV.,  12, 

XV.,  4. 
Saus  of  Ship,  5. 
Salvage,  I.,  IV.,  tO,  21. 

COSTS  AND  DAMAGES. 

See  Sale  of  Ship  bt  Master 
abroad,  4,  5. 
Salvage,  IV.,  8,  9. 
Slavb-trai>e. 
Wrongful  Arrest. 


CROSS-ACTION. 
See  Collision,  XV.,  1,  2,  3,  8. 


DAMAGES,  MEASURE  OF. 
See  Collision,  XIV. 
Slav£-traj>s. 

DAMNUM  ABSQUE  INJURIA. 

See  Wrongful  Arrest. 

DEMURRAGE. 

See  Collision,  XIV. 

Slave-trade. 

DERELICT. 
See  Salvage,  II.,  6,  7,  IV.,  15. 

DETENTION  FEES. 
Where  a  vessel  is  arrested  in  an  out- 
port,  and  not  by  the  marshal  of  the 
Court,  the  detention  fees  are  to  be 
paid  by  the  party  arresting,  though 
successful  in  the  cause.  North 
American,  Page  466 


EVIDENCE. 

See  Collision,  XII. 
Registrar,  2. 

EXCEPTIVE  ALLEGATION. 

1.  Exceptive  allegation,  and  the  ex- 
amination of  witnesses  thereon, 
suspended  until  the  printing  of  the 
evidence  in  the  principal  cause. 
Schnalbe,  461 

t.  The  Court  will  not  encourage  ex- 
ceptive allegations.  Ibid.  521 
Evidence  pertinent  to  the  issue, 
excepted  to  as  extra-articulate,  ad- 
mitted; the  other  party  having 
leave  to  counterplead  and  produce 
evidence  in  reply.     Ibid,. 


FOREIGN  JUDGMENT. 
A  Defendant  relying  on  the  judg- 
ment of  a  tribunal  summoned  by 
a  foreign  Consular  Court  as  a  bar 
to  the  Plaintiff  proceeding  here,  is 
bound  to  prove  that  the  tribunal 
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had  jurisdiction  by  treaty ,  usage, 
or  voluntary  submission.  Griefs" 
wald.  Page  430 

FOREIGN  SHIP- 

1.  In  a  collision  between  a  British 
ship  and  a  foreign  ship  on  the  high 
seas,  the  duty  and  right  of  both 
parties  are  to  be  determined  by  the 
law  maritime.  Dumfries.     64 

ZoUverein.    96 

2.  The  297th  section  of  the  Mer- 
chant Shipping  Act,  1854,  which 
prescribes  that  every  steam-vesspl 
navigating  any  narrow  channel 
shall  keep  to  the  starboard  side  of 
the  fairway,  may  be  restricted  by 
the  291st  section  from  applying 
to  foreign  steam-vessels  navigat- 
ing the  Thames ;  but  a  customary 
course  of  navigation  for  all  steam- 
ships on  the  river  will  be  pre- 
sumed to  have  emanated  from  the 
statute,  which  custom  every  foreign 
steam-vessel  is  bound  to  know  and 
obey.     Fyenoord.  (P.  C.)  874 

8.  The  owners  of  a  foreign  vessel 
are  intitled  to  claim  the  benefit  of 
8.  888  of  the  Merchant  Shipping 
Act,  1854.    General  de  Caen.     10 

4.  The  Court  of  Admiralty  has  juris- 
diction over  an  action  brought  by 
the  owner  of  a  British  ship  against 
a  foreign  ship  for  a  collision  in 
foreign  waters.     Griefstvald.     480 

FORFEITURE  OF  WAGES. 
See  Master's  Waoes,  IV. 

FOUL  BERTH. 
See  Collision,  X. 

FREIGHT. 

Where  a  ship  is  arrested  in  an  action 
against  ship  and  freight,  and  a 
party  primd  facie  intitled  to  the 
freight,  as  a  mortgagee  in  posses- 
sion, appears  to  the  action,  he  is 


not  required  to  bring  the  freight 
into  Court,  but  is  intitled  to  a 
release  of  the  ship,  upon  giving 
bail    in    the    action.       Ringdove. 

Page  810 
Freight  pro  raid  ititieris  peracii 
is  not  due,  unless  there  has  been 
an  acceptance  of  the  goods  at  the 
shorter  destination,  such'  that  the 
law  will  imply  a  new  contract. 
Newport  9S5 


GARNISHEE  ORDER. 

Payment  under  a  garnishee's  order 
is  final,  even  of  a  debtor's  costs 
against  his  proctor's  lien.  Olive.  ^23 


JOINT  CAPTURE. 

The  onus  probandi  is  on  the  claim- 
ant.    Brazil.  15 

The  prize  must  have  been  in 
sight  from  the  claimant,  and  the 
claimant  from  the  prize  at  the  time 
of  surrender.     Ibid.  77 

Proof  of  being  in  sight,  at  least 
in  the  case  of  the  capture  of  a 
slaver,  may,  under  certain  circum- 
stances, be  established  on  the  evi- 
dence of  the  claimants  alone.  lb.  78 

Surrender  considered.  Lowering 
sails  constitutes  surrender.  Ibid.  79 

JUDGMENT  RECOVERED.  • 

1.  A  Plaintiff  having  sued  in  a  Court 
of  law  for  a  collision  and  obtained 
a  verdict,  is  intitled,  if  the  Defend- 
ant proves  insolvent,  to  sue  the  ship 
in  the  Admiralty  Court,  notwith- 
standing the  ship  has  changed 
hands.     John  and  Mary,  471 

2.  So  a  master  may  sue  in  rem  for 
his  wages,  after  having  obtained  a 
judgment  in  personam  against  the 
owner,  and  proved  the  debt  under 
his  bankruptcy,  even  if  the  ship 
has  changed  hands*     Bengal.  468 
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JURISDICTION. 
See  Collision,  I. 
Salvage,  I. 
Necessaries. 

RiSPOMDBMTIA. 


LAUNCH. 
See  Collision,  XL,  3. 

LIEN. 
See  Bottomry. 
Collision. 
Master's  Wages. 
Necessaries. 
Proctor. 
Wages. 
In  an  action  for  necessaries  the  Court 
granted  a  sale  and  appraisement  of 
the  ship,  without  prejudice  to  the 
shipbuilder's  lien   upon   the  ship 
which  was  lying  in  his  yard. 
Nordstjernen,  Page  260 

LIGHTS. 
See  Collision,  III.,  IV.,  V. 

LIMITATION  OF  LIABILITY. 
See  Collision,  XIII.  . 

LIS  ALIBI  PENDENS. 
Semble: — A  Plaintiff  suing  in  a 
Court  of  Common  Law,  cannot 
sue  in  rem  also,  in  respect  of  the 
same  cause  of  action.  John  and 
Mary.  471 

MARITIME  RISK: 
See  Bottomry,  IV. 
Respondentia. 

MASTER. 

See  Master's  Wages. 

Sale  of  Ship. 

MASTER'S  WAGES. 
(17  Sf  18  rtct.  c.   104,  *.  191.) 
I.  Lien. 
1.  A  master  has,  by  the  191st  section 
of  the   Merchant  Shipping   Act, 
1854,  a  lien  on  the  ship  for  his 
wages  in  a  Vice*Admiralty  Court 


abroad,  whatever  may  be  the  mu- 
nicipal law  of  the  colony.  The 
209th  section  is  an  additional  pro- 
vision in  favour  of  the  seaman,  and 
does  not  affect  the  right  of  the 
master.  A  master,  being  com- 
pelled by  pressing  necessity  of  ill 
health  to  leave  his  ship  abroad,  is 
intitled  to  sue  immediately  for 
wages.  Rajah  of  Cochin,  Page  473 

2.  The  master  of  a  foreign  ship  is 
intitled  by  s.  191  of  the  Merchant 
Shipping  Act,  1854,  to  a  lien  on 
ship  and    freight  for  his  wages. 

Mil/ord.  862 

Jonathan  Goodhue,      524t 

3.  The  master's  lien  for  wages  con- 
tinues notwithstanding  the  transfer 
of  the  ship.  Nymph,     86 

Bengal.  468 

4.  A  master  having  sued  for  his 
wages  at  common  law  and  re- 
covered judgment,  which  judg- 
ment remains  unsatisfied  because 
of  the  Defendant's  bankruptcy, 
and  having  further  proved  his 
debt  under  the  Defendant's  bank- 
ruptcy, is  intitled  to  sue  the  ship 
in  the  Admiralty  Court,  notwith- 
standing the  ship  has  changed 
hands.     Bengal,  468 

II.  Wages  under  50/. 
A  master  like  other  seamen  is  re- 
stricted by  s.  189  of  the  Merchant 
Shipping  Act,  1844,  from  suing 
for  wages  under  50/.  A  place  of 
occasional  business  is  not  a  resi- 
dence within  the  meaning  of  the 
section.     Blakeney,  428 

III.  Counter-claim. 
1.  A  master  is  intitled  to  sue  the 
ship  for  his  wages,  but  not,  unless 
a  counter-claim  is  set  up,  for  his 
disbursements  ;  if  a  counter-claim 
is  set  up  the  whole  general  account 
between  the  master  and  the  ship 
must  be  gone  into.    Caledonia.  17 
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In  his  claim  for  wages  in  the 
first  instance,  he  may  inclncle  com- 
mission upon  profits  due  to  bim 
according  to  agreement,  Cmkdo- 
nia.  Page  17 

ft,  A  mortgagee  who  has  taken  pos- 
session of  a  ship  at  the  termina- 
tion of  a  voyage,  d^ending  an  ac- 
tion brought  by  the  master  against 
the  ship  ibr  his  wages,  and  dis- 
claiming a  set-off,  is  tniitled  to 
deduct  from  the  roaster's  claim  a 
payment  made  by  him  to  the  mas- 
ter on  account  of  wages,  but  not 
payments  made  by  the  owner. 
Ibid. 

5.  In  an  action  of  master's  wages,  a 
mortgagee  inierrening  and  de- 
claring to  set  up  a  set-off  or  coun* 
ter-claim,  but  not  filing  any  such 
counter-claim  in  the  registry,  but 
only  a  statement  that  he  objected 
to  all  the  claims  in  the  master's 
accoynt,  except  those  relating  to 
the  payment  of  wages  and  the 
wages  claimed,  must  submit  to  a 
settlement  of  all  the  accounts  be- 
tween the  master  and  the  ship. 
In  this  settlement  the  amowit  of  a 
bill  drawn  by  the  master  en  the 
owners  for  the  ship  and  disho- 
nored by  them,  for  which  judgment 
has  been  recovered  against  the 
master,  but  execution  not  levied, 
is  to  be  taken  into  account.  Gleri' 
tanner,  415 

IV.  Forfeiture. 

Error  of  seamanship  in  a  master,  or 
neglect  to  sign  a  bottomry  bond, 
does  not  work  a  forfeiture  of 
wages ;  the  owner's  remedy  is  by 
cross-action  at  commiNQt  law.  Ca- 
nuUa.  512 

A  master,  engaged  for  a  voyage 
out  and  home»  if  wrongfully  dis- 
charged abroad,  is  intitled  to 
wages  until  he  can  obtain  other 


emplojrment ;  and,  sembU^  untQ 
the  termination  of  the  entire  voy- 
age.    CamiUa,  Page  Sift 

V.   As   AOAIKST   BoTTOKRT   BOND- 
HOLDER. 

1.  A  master  being  sole  owner, 
having  given  a  bottomry  bond 
binding  himself,  ship  and  freight, 
cannot  claim  bis  wages  to  the  pre- 
judice of  the  bondholder.  fVil- 
liam.  546 

2.  Nor  if  master  only.  Jonatham 
Goodhue.  524 

VI.  Miscellaneous. 

1.  In  an  action  against  ship  and 
freight  for  master's  wages,  the 
mortgagee  in  possession  is  intitled 
to  a  release  of  the  ship  upon 
giving  bail  in  the  action,  notwith- 
standing the  master  has  become 
liable  in  respect  of  bills  of  ex- 
change drawn  upon  the  charterers 
for  the  ship's  use.     Ringdove.  SIO 

ft.  A  anaster  suing  for  wages  is  a  ne- 
cessary witness  in  his  own  case, 
and,  like  a  seaman,  is  intitled  to 
compensation  for  loss  of  time  during 
his  detention  to  give  evidence ;  the 
rate  of  wages  is  a  fair  measure  of 
such  compensation.     Olive.     29ft 

MEASURE  OF  DAMAGES. 

See  Collision,  X1V» 
Slave-Trade* 

MORTGAGEE. 

See  BoTToicBT,  VIII.,  2,  4,  5. 
PREi«irr. 
Master's  Waobs,  III. 


NECESSARIES  (3^4  rict.  c.  G5, 

s.  6.) 

1.  Butcher's  meat   is  a  necessary. 
N.  R.  Gosfabrick,  344 

2.  So  copper  sheathing.   Perla.   S5S 
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d.  So  coals  shipped  at  intervals  for 
several  voyages.     JVest  Friesland, 

Page  454 

4.  The  agent  for  a  ship,  being  also 
part  owner,  may  sue  in  rem  for 
necessaries.     J6tJ. 

5.  A  suit  will  lie  in  rem  for  neces- 
saries supplied  to  a  foreign  ship  in 
a  colonial  port.     IVaiaga.        165 

6.  In  an  action  in  poenam,  where  ne- 
cessary monies  were  advanced  by 
merchants  in  this  country  to  a 
foreign  ship,  partly  when  the  ship 
was  lying  in  a  port  of  refit  out  of 
the  jurisdiction  of  the  Court,  and 
partly  upon  her  arrival  in  England, 
die  Court  will  upon  motion  (un- 
opposed) order  payment  out  of  the 
proceeds  of  the  ship  in  the  regis- 
try.    AJina  van  Linge.  514 

7.  A  ship  cannot  be  sued  for  money 
advanced  to  the  master  to  procure 
his  liberation  from  gaol,  where  he 
was  imprisoned  for  a  debt  incurred 
for  necessaries.  N,  R.  Gatfabrick. 

d44 

8.  Where  necessaries  are  supplied 
for  the  use  and  benefit  of  a  ship, 
the  presumption  is  that  the  ship  is 
liable.     Perla.  $5S 

9.  SembUy  a  party  supplying  neces- 
saries and  taking  a  bill  in  payment 
is  intitled,  if  the  bill  is  dishonored, 
to  sue  in  rem.    N.  R.  Gosfabrick, 

344 

10.  The  lien  for  necessaries  conti- 
nues notwithstanding  the  sale  of 
the  ship,  if  there  has  been  no 
laches  in  enforcing  it.  West  Fries^ 
kmd.  454 

11.  Where  there  are  several  actions 
for  necessaries,  and  the  proceeds 
are  insufficient,  the  proceeds  will 
be  pro  ratd  divided,  if  application 
is  made  to  the  Court  before  decree 
pronounced.    Desdemona.        158 


ORDER  OF  PRECEDENCE  OF 
CLAIMS. 

1.  Two  actions  in  respect  of  one  col- 
lision by  different  parties,  bail 
given  in  both  actions ;  agreement 
between  second  Plaintiff  and  De- 
fendant that  the  decree  in  the 
second  action  shall  follow  the  de- 
cree in  the  first  action ;  damage 
pronounced  for ;  value  of  the  ship 
paid  into  Court.  The  first  Plaintiff 
is  intitled,  if  no  application  has 
been  made  by  the  second  Plaintiff 
before  the  hearing  for  an  equitable 
decree,  to  priority  of  payment  in 
full.     Clara.  Page  6 

But  if  before  the  hearing  such 
an  application  has  been  made  by 
the  second  Plaintiff,  the  Court  will 
pronounce  an  equitable  decree, — 
if  in  favour  of  the  damage,  for  an 
apportionment  of  the  money  under 
the  hand  of  the  Court  between  the 
Plaintiffs ;  if  against  the  damage, 
for  an  equitable  payment  of  the 
costs  between  the  plaintiffs.  Ibid, 

2.  The  claim  of  a  party  having  ob- 
tained a  decree  in  a  cause  of  da- 
mage preferred  to  wages.  Linda 
Flor.  309 

3.  SembU.  Bond  preferred  to  wages 
earned  before  the  execution  of  the 
bond.       Janet  fFilson»  261 

Jonathan  Goodhue.     524 

4.  Bond  preferred  to  wages  of  master 
executing  the  bond.  Jonathan 
Goodhue.  524 

5.  Bond  preferred  to  claim  of  owner 
for  wages  paid  by  him  after  the 
execution  of  the  bond.  Janet 
WiUon.  261 

6.  Where  there  are  several  actions 
for  necessaries,  and  the  proceeds 
are  insufficient,  the  proceeds  will 
be  pro  rati  divided,  upon  applica- 
tion to  the  Court  before  decree 
pronounced.     Desdetnona.       158 
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PILOT. 
See  CoLLi8ioN|  IX. 

PLEADING  AND  PRACTICE. 
See  Collision,  XV. 

Master's  Wages,  III. 
Order  of  Precedekce 

OF  Claims. 
Possession,  1. 
Registrar. 
Release. 

POSSESSION. 

See  Sale  of  Ship. 

1.  A  party  claiming  title  to  a  ship 
will  not  be  allowed  to  rely  on  two 
conflicting  titles.  Margaret  Mit- 
chell. Page  38!^ 

2.  The  Merchant  ShippingAct,  1854, 
admits  equitable  interests  in  ships. 
The  Court  will  not  dispossess  the 
equitable  owner  of  the  moiety  of  a 
ship  at  the  instance  of  the  legal 
owner  of  more  than  a  moiety. 
Setnble.  The  Court  having  no  ori- 
ginal jurisdiction  over  equitable 
title  will  not  dispossess  the  legal 
owner  of  a  moiety  at  the  instance 
of  the  equitable  owner  of  more 
than  a  moiety.     Victoria.         408 

3.  The  Admiralty  Courts  abroad  have 
no  jurisdiction  over  causes  of  title. 
JustraUa.     (P.  C.)  480 

POWER  OF  ATTORNEY. 
See  Sale  of  Ship,  10,  11,  12. 

PRELIMINARY  ACT. 

See  Collision. 

PROCTOR. 

1 .  A  proctor  has  a  lien  for  costs  upon 
all  sums  of  money  decreed  by  the 
Court  to  be  paid  to  his  party ;  pay- 
ment of  wages  before  shipping- 
master  held  to  be  no  satisfaction  of 
a  decree  for  wages.  Arammta.  81 

2.  But  payment  to  a  third  party  un- 
der a  Judge's  garnishee  order  of 
costs  pronounced  due  to  a  party 


by  decree  of  the  Court  of  Admi- 
ralty, is  satisfaction  of  the  decree^ 
even  as  against  that  party's  proctor 
claiming  a  lien.    Olive.    Page  423 


QUEEN'S  SHIP. 

1.  Officers  and  crew  awarded  sal- 
vage.   Earl  of  EgUnton.  7 

2.  Costs  given  against  a  Queen's 
ship  pronounced  against  in  a  cause 
of  collision.  H.M.S.  SwaUow.  d2 


REGISTRAR. 

1.  A  report  of  the  Registrar  will  not 
be  altered  by  the  Court,  if  the 
Court  is  in  any  doubt*  Clyde,    25 

2.  On  an  appeal  from  a  report  of  the 
Registrar  fresh  evidence  is  admis- 
sible.   Ironmaster,  441 

3.  Where  a  ship  is  arrested  for  a 
specific  demand,  the  amount  can- 
not be  referred  to  the  Registrar, 
unless  it  appears  that  something 
in  any  event  is  due.  IVett  Fries^ 
land.     (P.  C.)  456 

4.  Where  the  amount  of  damage  is 
referred  to  the  Registrar  and  mer- 
chants, and  a  tender  is  made  by 
the  Defendant  but  not  accepted  by 
the  Plaintiff,  if  the  amount  pro- 
nounced to  be  due  is  less  than 
two- thirds  of  the  Plaintiff's  claim, 
but  exceeds  the  tender  of  the  De- 
fendant, the  Plaintiff  is  liable  for 
the  general  costs  of  the  reference, 
but  the  Defendant  for  the  costs 
occasioned  by  his  making  an  insuf- 
ficient tender.     Seme,  513 

RELEASE. 
If  a  ship  is  arrested  for  ship  and 
freight,  a  party  showing  a  primA 
facie  title  to  freight  (as  a  mort- 
gagee in  possession),  is  intitled  to 
a  release  of  the  ship  upon  giving 
bail  in  the  action.  Ringdove*    310 
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RESIDE. 

Using  another  man's  premises  as  an 
occasional  place  of  business  is  not 
a  residing  within  the  meaning  of 
sect.  189  of  the  Merchant  Shipping 
Act,  1 854.     Blakeney.     Page  428 

RESPONDENTIA. 

The  Court  of  Admiralty  has  juris- 
diction over  bonds  of  respondentia 
as  over  bottomry  bonds.  Cargo 
ex  Sultan,  504 

Where  a  vessel  carrying  cargo 
is  stranded  on  a  foreign  coast  and 
unable  to  proceed,  and  communi- 
cation with  the  owners  of  the  cargo 
would  be  attended  with  great  delay 
and  difficulty,  the  master  of  the 
ship,  to  tranship  and  send  on,* 
may,  on  his  own  authority,  give  a 
respondentia  bond  to  release  the 
cargo  lying  under  arrest  for  sal- 
vage.    Ibid. 

A  bond  covering  in  part  pro* 
perty  not  exposed  to  maritime  risk 
is  bad  as  to  that  part,  but  may  be 
valid  as  to  the  residue.     Jind, 

Where  a  part  only  of  goods  hy- 
pothecated by  a  respondentia  bond 
reaches  its  destination,  such  part  is 
only  liable  to  pay  a  proportional 
part  of  the  money  secured  by  the 
bond ;  namely,  according  to  the 
proportion  that  the  value  of  the 
goods  brought  to  their  destination 
bears  to  the  total  value  of  the  pro- 
perty on  which  the  bond  was  given. 
Ibid. 


SALE   OF   SHIP  BY  MASTER 
ABROAD. 

1.  The  sale  by  the  master  of  his 
owner's  ship  abroad,  without  the 
owner's  authority,  is  legal  in  the 


case  of  necessity  only :-— conditions 
of    such      necessity     examined. 
Glasgow.  Page  145 

Margaret  Mitchell.  383 
Australia.  (P.  C.)    480 
2.  The  purchaser  from  the  master  is 
bound  to  show  the  necessity  of  the 
sale*  Glasgom.  145 

Australia.   (P.C.)    480 
8.  But  whether  such  onus  probandi 
attaches  to  a  second  purchaser  de- 
pends on  all  the  circumstances  of 
the  case.     Australia.  (P.  C.)  480 

4.  The  sale  being  legal,  ship  restored 
to  the  purchaser  with  demurrage 
and  costs.     Glasgow.  \5% 

5.  Sale  of  the  ship  by  the  master 
abroad  by  fraud,  the  purchaser 
being  innocent,  pronounced  void, 
but  costs  not  given.  Empress.  160 

6.  Semble.  The  owner  receiving  the 
proceeds  of  a  sale  of  his  ship  by 
the  master  abroad,  is  estopped 
from  disputing  such  sale,  and  so 
are  parties  deriving  title  under 
him  with  knowlege  of  the  facts. 
Margaret  Mitchell.  882 

7.  An  omission  by  the  first  purchaser 
from  the  master  to  comply  with 
the  Ship  Registry  Act  (8  &  9  r%ct, 
c.  89,  ss.  87,  88),  does  not  affect 
the  title  of  a  subsequent  purchaser. 
Australia.  (P.C.)  480 

8.  A  shipwright,  surveying  the  ship 
with  a  view  to  the  sale  thereof  by 
the  master,  may  be  justified  in  be- 
coming the  purchaser.     Ibid, 

9.  The  owner  of  a  ship,  dissatisfied 
with  the  sale  of  his  ship  by  the 
master  abroad,  must  seek  recovery 
with  the  utmost  possible  prompti- 
tude, or  he  may  be  held  to  ratify 
the  sale  by  acquiescence*   Ibid, 

10.  Semble.  A  power  of  attorney  to 
sell  a  ship,  given  to  a  master  (among 
other  reasons)  by  way  of  security 
to  cover  his  advances,  does  not 
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justify  him  in  selling  against  his 
owner's  conbentt  except  in  cases  of 
necessity.    Margairti  Mitchell. 

Page  382 

11.  A  power  of  attorney  to  sell  a 
ship  may  be  sabstantially  revoked 
by  parol ;  and  the  attorney  selling 
thereafter  is  guilty  of  a  breach  of 
trust. 

If  the  grantee  of  a  power  of  at- 
torney to  sell  a  ship  sells  fraudu- 
lently, or  so  as  to  commit  a  breach 
of  trust,  the  fraud  of  the  attorney 
vitiates  the  title  of  the  purchaser, 
if  the  fraud  was  known  to  him,  or 
could  have  been  known  by  reason- 
able inquiry.    Ibid. 

12.  A  power  of  attorney  to  sell  a 
ship  is  not  revoked  by  a  decree  of 
the  grantor's  insolvency  in  a  colo- 
nial possession,  so  as  to  invalidate 
a  bond  fide  exercise  of  the  power 
before  notice  of  insolvency.   Ibid. 

SALVAGE  (17  4*  18  Ftct.  c.  104, 

«•  460. 

I. 

1.  Salvage  services  performed  be- 
yond three  miles  of  the  coast  of 
the  United  Kingdom  do  not  come 
within  section  460  of  the  Merchant 
Shipping  Act,  1854,  and  in  such 
cases  the  costs  are  entirely  in  the 
discretion  of  the  Court.  Leda,    40 

Argo.  112 
Actif.  237 

2.  Certificate  for  costs  will  be  granted 
to  salvors  under  section  460  of 
the  Merchant  Shipping  Act,  1854, 
if  the  case  contains  a  charge  of 
misconduct  against  them.     Fenix, 

16 

Or  a  question  of  agreement  or 

other  question  of  difficulty.     Ibid, 

3.  The  burden  of  proof  lies  upon 
the  owners  of  the  ship,  to  show 
that  the  Court  has  no  jurisdiction. 
Argo.  112 


4.  SembU.  If  the  ship  is  otherwise 
in  custody  of  the  Coort,  salvort 
claiming  less  than  tOOL  for  aer- 
vices  performed  within  three  miles 
of  the  eoast  may  sue  in  the  Admi- 
ralty Court.    Argo.        Page  112 

5.  The  concurrent  jurisdiction  of  the 
High  Court  of  Admiralty  over  all 
salvage  services  rendered  within 
the  jurisdiction  of  the  Court  of 
Admiralty  at  the  Cinque  Ports  is 
not  taken  away  by  section  460  of 
the  Merchant  Shipping  Act,  1854. 
Maria  Luita»  67 

II.  Salvaob  Se&tkb. 

1.  A  contract  to  tow  embraces  the 
risk  of  ordinary  bad  weather,  but 
is  put  an  end  to  by  weather  ren- 
dering the  performance  of  the 
undertaking  impossible;  and  in 
that  case  subsequent  services  may 
be  in  the  nature  of  salvage.  Ga- 
iatea.  349 

2.  A  salvage  suit  grafted  on  a  cause 
of  collision  by  the  successful  party 
viewed  unfavourably  by  the  Court; 
but  where  real  salvage  services 
are  performed,  salvage  reward 
win  be  given.     Sappho.  242 

3.  A  claim  of  salvage  for  services 
originally  in  the  nature  of  pilotage 
discouraged  by  the  Court.  Jonge 
Andriet.  229,  304 

4.  Where  the  crew  of  a  vessel  is 
much  reduced  by  deaths  or  sick- 
ness, another  vessel  supplying  the 
deficiency  on  the  high  seas  from 
her  own  crew  is  intitled  to  salvage. 

Roe.  84 

Janet  MitcheU.  Ill 
Apportionment    of  salvage    in 
such  case.     Roe.  84 

5.  Salvage  reward  given,  and  in 
priority,  for  the  salvation  of  hu- 
man life.  Bartley.  198 

Coromandel.  205 
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6.  Where  a  master  and  crew  leave 
their  ship  for  the  safety  of  their 
liyesy  the  ship  is  derelict,  though 
there  may  be  an  intention  of  send- 
ing a  steamer  to  look  for  her. 
CoromandeL  Page  205 

7.  Where  a  vessel  was  abandoned  in 
mid-day  in  the  Gull-stream,  in  con- 
sequence of  and  during  a  sudden 
collision,  and  a  steamer  at  hand 
towed  the  vessel  into  Ramsgate : — 
Held  to  be  a  salvage  service,  not  a 
derelict.     Fenix,  14 


III.  Agreement. 

1.  An  agreement  dishonestly  made 
by  the  master  of  a  ship,  to  secure 
so-called  salvors  an  excessive  re- 
ward, is  not  valid  against  the  owner 
of  the  ship.     Theodore.  S5l 

2.  A  salvage  agreement  will  not  be 
set  aside  unless  proved  to  be  ex- 
orbitant or  to  have  been  obtained 
by  compulsion  or  fraud.  Helen 
and  George,  368 

S.  Upheld,  even  if  viva  voce  only. 
Firefly.  240 

4.  A  salvage  agreement  is  not  lightly 
to  be  set  aside  on  the  ground  of 
the  true  condition  of  the  ship  not 
having  been  fully  disclosed  to  the 
salvors,  or  upon  the  ground  of  the 
services  becoming  more  onerous 
by  the  tempestuousness  of  the 
weather.     Jonge  Andries,         227 

IV.  Miscellaneous. 

1.  Salvage  awarded  to  officers  and 
crew  of  her  Majesty's  ships  of 
war.     Earl  of  Eglinton.  7 

2.  The  charterer  of  a  vessel  not  in- 
titled  to  salvage  earned  by  the 
vessel.     Alfen^  189 

3.  QiuBre: — Whether  the  master  of 
a  ship  is  the  agent  of  the  owner 
to  compromise  a  salvage  claim, 

8. 


the  owner  being  at  hand  and  giv- 
ing no  authority.   Elite.  Page  436 

4.  Negotiation  by  the  owner  to  refer 
a  claim  of  salvage  to  arbitration 
is  no  conclusive  admission  of  sal- 
vage  services  rendered,  or  nega- 
tion of  a  defence  on  the  ground  of 
the  salvors*  misconduct.  Afar- 
tha.  489 

5.  Salvors  first  in  possession,  even 
if  adequate  to  save  the  property, 
if  prevented  from  continuous  pos- 
session, cannot  exclude  subsequent 
actual  CO -salvors  from  salvage 
reward.     Clarisse.  132 

6.  Salvors  may,  by  misconduct,  for- 
feit all  or  part  of  their  reward,  but 
the  mibconduct  must  be  distinctly 
proved.     Charles  Adolplie.       153 

Martha.  489 

7.  Salvors,  causing  damage  to  the 
ship  salved  by  improperly  taking 
her  into  an  unfit  harbour,  mulcted 
in  a  proportion  of  the  damage. 
Ferla.  231 

8.  Salvage  suit  brought  in  bad  faith 
afler  an  award  by  consent  before 
justices;  salvors  condemned  in 
costs  and  damages.  Nautilus.  105 

9.  So  where  the  award  was  by 
the  Commissioners  of  the  Cinque 
Ports.     Gloria  de  Maria,         106 

10.  Salvage  services  had  been  ren- 
dered to  a  vessel  by  several  sets 
of  salvors  off  Ramsgate.  The 
owners  of  the  vessel  summoned  a 
meeting  of  the  Commissioners  of 
salvage  for  the  Cinque  Ports  to  ad- 
judicate the  matter.  No  notice  of  the 
intended  meeting  was  given  to  any 
of  the  salvors,  and  it  was  proved 
that  it  was  not  usual  to  give  any 
such  notice.  *  At  the  meeting  of 
the  Commissioners  one  set  of  sal- 
vors was  unrepresented,  but  it 
was  proved  that  they  were  aware 
of  the  meeting,  and  were  at  hand. 
The  Commissioners  madean  award 

Q  Q 
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upon  the  whole  matter.  The  sal- 
vors so  unrepresented  refused  to 
accept  their  share  of  the  money 
awarded,  and  brought  their  action 
in  the  Admiralty  Court : — Held, 
that  the  award  was  do  bar  to  the 
action,  the  PiaintifTs  not  having 
been  parties  to  the  first  decision. 
Elise.  Page  4tS6 

1 1 .  The  Court  will  increase  the  sal- 
vage awarded  by  local  justices,  if 
clearly  inadequate. 

Messenger,  191 
Harriett.      218 

12.  The  Court  of  Appeal  will  not, 
excepi  in  extreme  cases,  disturb 
the  judgment  in  a  cause  of  salvage 
upon  a  mere  question  of  amount. 
Clariise.    (P.  C.)  134 

13.  Where  the  ship  is  the  chief 
salvor,  the  owners  are  intitled  to 
a  large  proportion  of  the  salvage. 
Apportionment  in  such  case  be- 
tween owners,  master  and  crew. 
Perla.  232 
Himalaya.                                5 1 5 

14-.  The  owners  of  a  steam- vessel 
rendering  a  salvage  service  to  be 
well  rewarded ;  but  after  deduct- 
ing for  repairs  and  detention,  they 
are  not  intitled  to  more  than  a 
moiety  of  the  residue  of  the  sum 
SLW&Tded.  Spirit  of  the  Jge.      286 

16.  A  moiety  of  (he  property  saved, 
ivith  costs,  is  the  maximum  of  re- 
muneration that  can  be  allowed  to 
salvors ;  and  thik  rule  obtains  in 
Vice-Admiralty  Courts  abroad. 
Inca  (P.  C.)  870 

The  same  rule  does  not  apply  to 
derelict.     Ilnd. 

16.  Action  against  ship,  cargo  and 
Alight  for  salvage ;  ship  arrested 
aAd  bailed ;  cargo]  not  arrested, 
having  been  discharged;  owners 
of  ship  compelled  to  bring  in  an 
account  of  freight  on  oath,  and  to 


set  forth  when  and  by  whom  such 
freight  has  been  paid.    Peace. 

Page  115 
The  owners  of  the  cargo  in  such 
case  ordered  to  pay  in  proportion 
of  the  net  value  of  the  cargo  to  the 
total  value  of  the  property  salved, 
and  a  proportionate  share  of  the 
costs.     Ibid. 

17.  The  salvors  of  cargo  are  only 
intitled  to  salvage  on  the  value 
at  the  port  where  their  services 
concluded.     George  Dean.       290 

18.  In  estimating  the  net  value  of 
the  cargo,  customary  charges,  in- 
cluding discount,  to  be  allowed. 
Peace.  115 

1 9.  Sal  vage  actions  should  be  brought 
without  delay.     Rajahstam.      171 

20.  Where  two  sets  of  salvors  sue 
separately  unnecessarily,  one  set 
of  salvors  denying  the  services  of 
the  other,  the  Court  will  protect 
the  owner  by  costs.     Bartley.  198 

21.  Costs  of  affidavits  brought  in  by 
salvors  not  allowed  for,  the  own- 
ers having  in  substance  admitted 
the  services.  Spirit  of  the  Age.  %09 

SEAMAN'S  WAGES. 
See  Wages. 

SEQUESTRATION. 

Sequestration  for  costs  of  appeal  to 
the  Judicial  Committee  of  the 
Privy  Council  granted  under  7  & 
8  Vict.  c.  69,  s.  12.  Australia. 
(P.  C.)  480 

SHORT  ALLOWANCE. 

See  Wages,  1. 

SLAVE-TRADE. 

1.  In  a  cause  of  appeal  from  the  sen- 
tence of  a  Vice-Admiralty  Court, 
decreeing  forfeiture  of  a  ship  and 
penalties  on  the  shippers  under  5 
Geo.  4,  c.  113,  the  captors,  to  sup-' 
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port  the  condemnation  of  the  ship, 
must  prove  that  the  owners  of  the 
ship  knowingly  and  wilfully  em- 
ployed the  ship  in  contravention 
of  the  Act;  and,  to  support  the 
decree  for  penalties  against  the 
shippers,  mnst  prove  that  they 
knowingly  and  wilfully  shipped 
the  goods  on  board  the  ship  to  be 
so  employed. 

In  the  Vice-Admiralty  Court 
the  parties  implicated,  if  known, 
must  be  cited  by  name  in  the  mo- 
nition of  the  Court,  to  show  cause 
against  the  forfeiture  and  penal- 
ties, as  required  by  the  Order  in 
Council,  issued  under  2  &  3  fVilL 
4,  c.  51 ;  and  if  the  monition  be 
general  only,  no  penalties  against 
individuals  can  be  pronounced  for. 

If  the  Judge  believes  the  parties 
implicated  are  bond  fide  ignorant 
of  the  proceedings,  he  should  sus- 
pend his  judgment  for  the  penal- 
ties. 

Shippers  not  cited  by  name  in 
the  monition  of  the  Vice- Admiralty 
Court,  and  condemned  in  penal- 
ties, allowed  to  intervene  in  the 
appeal  promoted  by  the  owners  of 
the  vessel. 

A  special  libel  of  appeal,  with 
allegation  and  responsive  allega- 
tion, pleading  new  matter,  admit- 
ted by  the  Court  of  Appeal,  and 
evidence  taken  thereon. 

Under  the  circumstances  of  the 
case,  the  Court  of  Appeal,  reversing 
the  sentence  of  the  Court  below, 
restored  the  ship,  with  costs  and 
damages,  and  remitted  the  penal- 
ties of  the  shippers,  with  coats,  but 
without  damages,  and  refused  costs 
to  the  owner  of  the  cargo,  who 
had  not  cleared  himself  by  making 
an  affidavit. '  Newport*    Page  317 

2.  The  measure  of  damages  in  a  case 
of  wrongful  capture  is  the  loss  ac- 


tually sustained  and  interest  there- 
on from  the  date  of  capture :  no 
allowance  can  be  made  for  the 
loss  of  contingent  profits.  Levin 
Lank.  Page  45 

3.  The  capture  of  a  chartered  ship, 
and  condemnation  and  sale  by  de- 
cree of  a  Vice-Admiralty  Court, 
do  not,  if  the  decree  it  reversed 
by  the  Court  of  Appeal  (although 
more  than  three  years  afterwards), 
with  costs  and  damages,  amount 
to  a  prevention  by  the  perils  enu- 
merated in  the  charter;  but  the 
shipowner  is  bound  to  perform  his 
contract  or  to  pay  damages. 

A  shipowner  has  no  claim  to 
freight  pro  rat&  itineris  peracti, 
except  there  be  an  acceptance  of 
the  goods  by  the  shipper  at  the 
shorter  destination  such  that  the 
law  will  imply  a  new  agreement  for 
freight  pro  rati. 

Under  a  decree  of  restitution 
with  costs  and  damages,  a  ship- 
owner is  intitled  to  recover  da* 
mages: — 1,  for  loss  of  chartered 
freight ;  2,  for  liabilities  incurred 
for  non-performance  of  his  charter 
(or  costs  incurred  by  final  per* 
formance  thereof) ;  9,  for  interest 
upon  the  amount  recovered  from 
the  probable  date  of  the  termina- 
tion of  the  chartered  voyage  (sup- 
posing there  had  been  no  capture), 
up  to  the  date  of  payment.  But 
he  is  not  intitled  to  recover  for 
estimated  profits  from  the  employ- 
ment of  the  ship  subsequently  to 
the  chartered  voyi^e.    Newport. 

335 
STATUTES. 

A  statute  general  in  terms,  and  in- 
tended for  the  protection  of  navi- 
gation, applies  to  foreign  vessels 
within  British  waters.    Milford. 

362 

5  Geo.  IV.  €.113.  See  Slavs-Trade* 
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3  &  4  Ftct.  c.  C5,  g.  6.     See  Ne- 
cessaries. 
7   &   8    rtct.  c.  69,   s.  12.     See 

Sequesteation. 
18  &  14  Fict.  c.  95,  ss.  96,  97, 98. 

6>f  Wages,  3. 
17  &  18  rtc<.  c.  104,  s.  189.     See 

Master's  Wages,  II. 
17  &  18  FicL  c.  104,  s.  191.    See 

Master's  Wages. 
17  &  18  rtct.  e.  104,  s.  209.     See 

Master's  Wages,  I.,  1. 
17  &  18  rict.  c.  104,  8.  223.     See 

Wages,  I. 
17  &  18  rict.  c.  104,  s.  291.     See 

Collision,  VII.,  5. 
17  &  18  rtct  c.  104,  s.  295.     See 

Collision,  III.,  IV. 
17  &  18  FicL  c.  104,  s.  296.     See 

Collision,  VI. 
17  &  18  Ftct.  c.  104,  s.  297.     See 

Collision,  VII. 
17  &  18  Fict.  c.  104,  s.  298.     See 

Collision,  VIII. 
17  &  18  Fict.  c.  104,  s.  299.     See 

Collision,  IX.,  7. 
17  &  18  Ftct.  c.  104,  6.  388.     See 

Collision,  IX. 
17  &  18  Fict.  c.  104,  8.  458.     See 

Salya'^'E,  II.,  5. 
17  &  18  rtct.  c.  104,  8.  460.     See 

Salvage,  I. 
17  &  IS  Fict.  c.  104,  8.  514.     See 

Collision,  XIII.,  XV.,  4. 
17  &  18  Fict.  c.   120,  8.  4.     See 

Collision,  III.,  4. 


TENDER. 

See  Registrar,  4. 
Wages,  2. 

TOWING. 
See  Collision,    II.,  1  ;    III.,  2 ; 
VII.,  4;  IX.,  6;  XL,  1  ; 
XIV.,  13. 
Salvage,  II.,  1. 


TRIM. 
See  Colluion,  XI.,  2. 

TYNE. 

The  river  Tjrne  is  a  narrow  cbannel 
within  the  meaning  of  17  &  18 
Fict.  c.  104,  8.  297. 

Unity.  Page  101 

Hand  of  Providence.  107 


VICE-ADMIRALTY  COURTS. 

1.  Rules  as  to  salvage  prevailing  in 
the  High  Court  of  Admiralty,  to 
obtain  in  Vice-Admiralty  Courts. 
Inca  (P.  C).  370 

2.  The  Merchant  Shipping  Act,  1 854, 
applies  to  the  colonies,  and  by  sec- 
tion 191,  the  master  of  a  British 
ship  has  a  lien  upon  the  ship  in  a 
Vice- Admiralty  Court  for  his 
wages.     Rajah  of  Cochin.        473 

3.  Vice-Admiraltv  Courts  have  not 
the  jurisdiction  conferred  on  the 
High  Court  of  Admiralty  by  3  & 
4  Fict.  c.  65  ;  they  therefore  can- 
not try  causes  of  title  to  ships. 
AtutraUa.  (P.  C.)  480 
See  Slave  Trade, 


WAGES. 

1.  A  master  and  crew,  suing  in 
poenam  against  the  ship  for  wages, 
are  allowed  to  recover  under  1 7  & 
18  Fict,c.  104,  s.  223,  compensa- 
tion for  short  allowance  of  pro- 
visions.    Josfphine.  152 

2.  An  offer  to  pay  seamen's  wages 
before  a  shipping-master,  ac- 
cording to  13  &  14  Fict.  c.  93, 
8.  98 : — Heldf  under  the  circum- 
stances, no  tender  so  as  to  bar  the 
costs  of  the  seamen's  action  for 
wages  in  the  Admiralty  Court. 
Mobile.  256 


INDEX. 
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S.  The  claim  of  a  party  having  ob- 
tained a  decree  in  a  cause  of  damage 
is  preferred  to  that  of  the  seamen 
for  wages.     Linda  Flor,  Page  309 

4.  Semhle.  Wages  earned  before  the 
execution  of  a  bond  will  be  post- 
poned to  the  bond. 
Jonathan  Goodhue.  524 

Janet  Wilson.  261 

WITNESS. 

1.  A  master  suing  for  wages  is  a  ne- 
cessary witness  in  his  own  cause, 
and  like  a  seaman  is  intitled  to 
compensation  during  his  detention 


to  give  evidence ;  the  rate  of  wages 
is  a  fair  measure  of  such  compen- 
sation. Olive.  Page  292 
2.  Practice  as  to  right  of  cross-exa- 
mining witnesses.     Chance.      294 

WRONGFUL  ARREST. 

Plaintiff  in  a  cause  of  collision  fail- 
ing to  prove  the  identity  of  the 
ship  proceeded  against,  is  not 
liable  for  damages  occasioned  by 
the  arrest  of  the  defendant's  ship, 
unless  the  arrest  was  made  malft 
fide,  or  with  crass4  negligentid. 
Evangelismoi.  (P.  C.)  378 
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